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ACCOUNTABILITY, LIABILITY, AND THE WAR ON TERROR—
CONSTITUTIONAL TORT SUITS AS TRUTH AND
RECONCILIATION VEHICLES

George D. Browh
Abstract

This Article examines the role of civil suits iroprding accountability
for the Bush administration’s conduct of the “warterror.” There have
been calls for a “Truth and Reconciliation Comnussito perform this
function, almost like a retroactive impeachmenPoésident Bush. For
now, the idea appears to be dead, especially snarg/ of the policies
have continued under President Obama. Increasintly, default
accountability mechanism for questioning governngentluct is the array
of civil suits against federal officials by selfgataimed victims of the war,
cases which might be referred to as reverse waeroor suits. Many of
these suits are high profile, includiAghcroft v. IgbalPadilla v. Yogand
Arar v. Ashcroft

These suits often fail at the threshold. This Aetiexamines the
specific reasons for these failures—includingBhensdoctrine, qualified
immunity, and the state secrets privilege—and axgloheir underlying
causes. It identifies both a systemic hesitatiomde the tort suit as a
vehicle for questioning government policy and ahasted hesitation
when the policy involves national security, an acéahigh judicial
deference to the government. In addition to thesblpms, the Article
concludes that the suits, like the commission psapcsuffer from the
same retributive motivation and premises. The lefjalate that reverse
war on terror suits face may become more recef@edhaps, however, the
goal of accountability should be re-examined anafyhb through other
means.
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It has always been true that a real accountinghefBush
administration’s abuses is vital if Mr. Obama truisants to
repair them and try to prevent them from recurrithgs more
important than ever now, when the Republican riglktying
hard to turn the clock back to those dark timegainting
Democrats as “soft on terror” during an electionaye

—The New York Times

[. INTRODUCTION

Long after George W. Bush left office, his admiragbn’s anti-
terrorism efforts remain the subject of intensetcmrersy. Supporters, led
by former Vice President Dick Cheney, insist thet $trong measures of
the war on terror were necessary to keep the natitet Opponents, led
by the New York Timesdenounce these efforts as unconstitutional
violations of civil liberties and an abandonmentusfdamental American
values? The division is deep; the debate continues.

™ Editorial, Seven Paragraphs\.Y. TiMEs, Feb. 15, 2010, at A20.

1. Joseph Williams & Bryan BendegBbama and Cheney Clash on the Fight Against
Terror, Bos. GLOBE, May 22, 2009, at Al.

2. Editorial,One HundredN.Y. TiMES, Apr. 29, 2009, at A22 (“[President Obama] needs t
rethink . . . his opposition to a full public inguito determine why, how and by whom so many
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Some have called for a national inquiry into the wa terror® Their
general goal is “accountability,” and the South igdn Truth and
Reconciliation Commission is the apparent mddelult on the part of the
Bush administration is assumed. Prominent amongpkeific goals of
any such commission would be determining what pediavere at the
center of the war on terror, what governmentabastirose to the level of
constitutional violations, and how to prevent saaiors from occurring in
the future? To this date, however, no commission has beemlesiad.
Indeed, the formation of any such body seems isangly unlikely. There
are several reasons why this is so.

First, the war on terror continues. Observers fdiifierent ends of the
political spectrum have noted, sometimes with adhatite degree to which
President Barack Obama has kept in place policidspaactices of his
predecessdtAnother reason is that the widely touted Soutficafr model
is singularly inappropriattAmerica is not emerging from a civil war. We
have not changed our form of government. Contraaldf®ugh it may be,
the Bush administration’s war on terror did novkeepermanent scars on a
large swath of the body politic. Perhaps the magason why calls for an
American Truth and Reconciliation Commission hawanilered is a
fundamental ambiguity about the role of the bosljt. &n inquiry into what
policies have been followed to combat terrorismwahdther they should
be continued in the future (mindful of the neebatance national security
with concerns for individual liberties)? Or is it axposé of what the Bush
administration did wrong, assuming guilt and appoihg blame? The
former might be called the inquiry model; the lattee retributive model.
The emphasis of proponents like Senator Patricky.ea retributioflhas
hobbled the effort from the start. Not surprisinghe political system has
resisted calls for a retroactive impeachment.

The thesis of this Article is that, despite theklaaf a formal
commission, we already have an accountability m@shathat operates
with increasing frequency and prominence: thegoits brought by self-
proclaimed victims of the war on terror againstsprég and former
government officials. Grievances have includedaoxtinary renditior,

orders were given to violate the law and the mbstished Constitutional rights.”).

3. E.g, Nicholas D. Kristof, Op-EdTime to Come Cleam.Y. TiMES, Apr. 26, 2009, at
WK14.

4. SeeSenator Patrick Leahy, Restoring Trust in theidaSystem: The Senate Judiciary
Committee’s Agenda in the 111th Congress, RemartteedMarver H. Bernstein Symposium on
Governmental Reform at Georgetown University (F&2009),available athttp://www.truth-
out.org/021009K (invoking the South African expere).

5. Id.

6. Seee.g, Charlie Savagd,o Critics, New Policy on Terror Looks Like QM.Y. TIMES,
July 2, 2009, at Al14.

7. SeeJack M. Balkin, Op-Ed A Body of InquiriesN.Y. TiMES, Jan. 11, 2009, at WK11.

8. SeelLeahy,supranote 4.

9. See, e.gArar v. Ashcroft, 585 F.3d 559, 563 (2d Cir. 2D09
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unauthorized surveillanc¢8conditions of confinemenit,and unauthorized
detention® Defendants have ranged from the former Attorneygﬁfﬂ and
the Director of the FBI to corrections officialscaprison guards® Some
of the suits in question are high profile, suchttes action by “enemy
combatant Jose Padilla against former Bush JuBteggartment official
John Yoa'* Beyond compensation, there is also often a broadétical
dimension. For example, Padilla sought damage#$ of Bis suit based on
injuries to constitutional ri gghts flowing, ultimdyefrom Yoo's advice to
other government official

Such actions might be referred to as reverse weeroor suits. Instead
of the government bringing a criminal proceedingiagt a suspected
terrorist, former suspects sue officials in ciuvilsually tort, actions.
However, as this Article will develop, reverse vear terror suits face a
striking number of obstacles. There is an arrayaattrines that seriously
constrain their availability. Finding a right oftenn is an initial constraint,
particularly given the limits on constitutional tauits brought under the
doctrine derived fronBivens v. Six Unknown Named Agents of Federal
Bureau of Narcotics® The Bivensdoctrine is the principal means of
getting reverse war on terror suits into courteAtgative causes of action
are difficult to establisf’ Getting past this stage is only the beginning.
Official defendants will enjoy qualified immunitgreventing many suits
from being heard® Even if denied, the immunity defense can tienstat
into knots since the denial is subject to appedeunhe collateral order
doctrine®® Attempts to hold high-level officials liable wigncounter
problems of limits on supervisory Ilablllty, espalty after the Supreme
Court’s decision inAshcroft v. Iqba'lZ Assertions of the state secrets
privilege can limit the plalntlff s suit or blockeé suit altogethet It is true
that inMarbury v. Madisorf® Chief Justice John Marshall declared that

10. See, e.gln re Sealed Case, 494 F.3d 139, 146 (D.C. Cir. 2007).

11. See, e.gAshcroft v. Igbal, 129 S. Ct. 1937, 1944 (2009).

12. See, e.g.Al-Kidd v. Ashcroft, 580 F.3d 949, 965 (9th C#009),cert. granted 79
U.S.L.W. 3062 (U.S. Oct. 18, 2010) (No. 10-98).

13. See, e.glgbal, 129 S. Ct. at 1943.

14. Padillav. Yoo, 633 F. Supp. 2d 1005 (N.D..Q8a09).

15. First Amended Complaint at 21, Padilla v. Y683 F. Supp. 2d 1005 (N.D. Cal. 2009)
(No. 3:08-cv-00035), 2008 WL 2433172.

16. SeeGeorge D. Brown,Counter-Counter-Terrorism via Lawsuit"—TBé&ensimpasse
82 S. QL. L. Rev. 841, 85866 (2009) (discussing at lengdivens v. Six Unknown Named Agents
of Federal Bureau of Narcoticd03 U.S. 388 (1970)).

17. See infraPart III.C.1.

18. SeeNote,Developments in the Law—Access to Cour? Hrv. L. Rev. 1151, 1163
(2009).

19. SeeAshcroft v. Igbal, 129 S. Ct. 1937, 1945 (2009) (discussing the collateral order
doctrine).

20. Id. at 1949.

21. SeeEl-Masri v. United States, 479 F.3d 296, 306 @ih 2007).

22. 5U.S. (1 Cranch) 137 (1803).

http://scholarship.law.ufl.edu/flr/vol63/iss1/6
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“[t]he very essence of civil liberty certainly casis in the right of every
individual to claim the protection of the laws, wieger he receives an
injury.”?® That right, however, is far from absolute, evem ipublic law
system based dvarbury.

This Article considers the question of why suchissare so difficult to
bring. One possibility is that the legal systenteref, implicitly, the view
that tort suits are an imperfect vehicle for evahgaand formulating
public policy, particularly binding constitutiontits. For example, an
individual suit may consider only a tiny slice ofbaoader systemic
problem. | do not believe, however, that such diges are a sufficient
explanation for the difficulties that reverse warterror suits encounter.
Constitutional adjudication is an integral partoofr system, and at the
state and local level, policies are affected, evaade, through
constitutional tort suits brought under § 1983 heories of adjudication
emphasize its legitimacy as a means of formulgtinglic values> The
common law has played an indispensable role inditatimg and enacting
policy in general. At the constitutional level, mdual criminal actions, to
take one example, have been the dominant moderatifating limits on
criminal proceduré®

The major part of the answer lies elsewhere: probleised by suits
that are, in effect, challenges to the governmeartisterrorism policies.
What is the proper role of the courts in such @maes? They inevitably
produce calls for judicial deference in mattersafional security, calls
which are often heedéd Boumediene v. Budkd to a sharp exchange
within the Court over whether the decision représgjudicial usurpation
of power over national security poli€yThe Supreme Court’s apparent
assertiveness in habeas corpus cases sugbussedienenay not carry
over to other forms of suits attackin%anti-temmipolicies. Certainly, the
result inlgbal suggests this conclusiéhas does the more recent decision
in Holder v. Humanitarian Law Project Habeas actions may occupy a
central place in the constitutional order that dgesasuits do not. Thus,
there are practical and theoretical problems wite totion of the

23. 1d. at 163.

24. 42 U.S.C. § 1983 (2006).

25. See infratext accompanying notes 332-37.

26. E.g, Mapp v. Ohio, 367 U.S. 643, 656-57 (1961). Mamythese decisions were
collateral review actions via federal habeas carpus

27. See, e.g.Schneider v. Kissinger, 412 F.3d 190, 197 (D.C. ZD05).

28. SeeBoumediene v. Bush, 553 U.S. 723, 849-50 (2008)li&adl., dissenting).

29. Igbal was the first post-September 11 Supreme Coursidecin a damages suit. Its
predecessors involved habeas corpus. The Courtifaursuggested, several ways in which the
plaintiff's claim was deficient. Ashcroft v. Igbal29 S. Ct. 1937, 19584 (2009).

30. 130 S. Ct. 2705 (201Mlolder was a pre-enforcement challenge to an anti-tesmori
criminal statute. The Court specifically invokedatence and embraced the “preventive” approach
to terrorismSee id at 2728.

31. SeeBrown,supranote 16, at 89800 (discussing the distinction between habeasisorp
cases and damages suits).
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constitutional tort action as the legal and pdditiystems’ preferred means
of achieving truth and reconciliation goals. Ydtmay be the most
important one we have.

Injunctions will rarely be availabl&.Prosecutions on any large scale
are unlikely®® Other institutions are, of course, potentiallyiade. The
existing mix of inspectors general and congressicormmittees can lead
to reports and hearings that help us learn abaitgractices and shape
future ones? The more potent of the two—congressional hearingsa—
suffer from the same partisanship that weakenednikial proposal to
create a truth and reconciliation commission. Restkat proposal should
be definitively scrapped in favor of something ltke 9/11 Commission
with a broad and open mandate. Whether the pdlgisiem is up to the
task is an open questidh.For the moment, the legal system’s
contribution—the civil suit, particularly the coitstional tort suit—is the
major truth and reconciliation vehicle available.

This Atrticle first considers briefly, in Part Ihé concept of a truth and
reconciliation commission as advanced by SenattricRa eahy. As
argued above, there are basic flaws in his approathe analysis
concludes that an essentially retributive commissidl almost certainly
not be formed. Part Ill begins by examining the aapt of
accountability—the core of any truth and recontitia effort. It advances
the proposition that reverse war on terror suigssarving, by default, as

32. See, e.gAmnesty Int'l USA v. McConnell, 646 F. Supp. 283% 635 (S.D.N.Y. 2009)
(finding plaintiffs lacked standing to bring prefercement challenge to amendment of the Foreign
Intelligence Surveillance Act). Most potential piiifs will lack standing either because they
cannot show that a wrong happened to them at &lecause they cannot show one will happen
again. Moreover, the action for an injunction cahgcourt in the position of exercising a form of
ongoing control over a coordinate branch in the afenational security.

33. SeeDaniel L. PinesAre Even Torturers Immune from Suit? How Attornen&al
Opinions Shield Government Employees from Civig&iton and Criminal Prosecutiqd3 WAKE
FORESTL. Rev. 93, 94 (2008) (“[A] government employee is effeely immune from both civil
claims and criminal prosecution for actions undestain reliance upon an Attorney General
opinion.”). Prosecutions would be extremely conénsial. They also have a hit-or-miss quality.
Many possible defendants will escape prosecuticalrge they relied in good faith on legal advice,
evidence is unavailable, or the statute of limitasi has runSeePress Release, Matthew Miller,
Dir., Dep't of Justice Office of Pub. Affairs, Depaent of Justice Statement on the Investigation
into the Destruction of Videotapes by CIA Personridlov. 9, 2010), available at
http://www.justice.gov/opa/pr/2010/November/10-&61.html  (noting, “In January 2008,
Attorney General Michael Mukasey appointed Assistémited States Attorney John Durham to
investigate the destruction by CIA personnel okathpes of detainee interrogations. Since that
time, a team of prosecutors and FBI agents led byDvirham has conducted an exhaustive
investigation into the matter. As a result of imsestigation, Mr. Durham has concluded that he
will not pursue criminal charges for the destructaf the interrogation videotapes.”).

34. See generallKathleen ClarkThe Architecture of Accountability: A Case Studshef
Warrantless Surveillance Progra2010 BYU L. Rev. 357 (discussing accountability mechanisms,
primarily in the executive branch).

35. See THE NAT'L CoMM’N ON THE TERRORIST ATTACKS UPoN THE U.S., THE 9/11
CoMMISSION REPORT(2004).
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the society’s principal accountability vehicle. FBxample, they perform
accountability functions—such as revealing how -gatiorism efforts

were conducted and forcing the government to ptdegal justifications

for that conduct. | examine the extensive limitdlumability of these suits
to perform that role as well as the possibilitytth@ose limits may be
relaxed.

Part IV asks why the legal system imposes suchreaanstraints. |
consider two explanations. First, the limits flawrh underlying concerns
about the ability of the tort suit to serve broalg of examination and
evaluation of governmental policy, particularly whihe imposition of
constitutional restrictions is at stake. This thest, a partial explanation. |
offer a complementary one: the general limits @xbnstitutional tort suit
apply with particular force in the context of thanen terror. Concerns of
judicial deference to the political branches arehaiir highest when
national security is at issue. These concerns thmitourts’ normal ability
to examine individual assertions of rights, leta o function as bodies of
national inquiry.

The Article concludes that reverse war on terroissare, at best, a
default approach. There is a serious question wehdtiey should, or
should be expected to, play the role of Americainary truth and
reconciliation vehicle.

[I. THE TRUTH AND RECONCILIATION COMMISSION THAT WASN'T

The idea of a truth and reconciliation commissmaxamine the Bush
administration’s anti-terrorism efforts has had answhat checkered
history. The concept of a commission appears tce Haen formally
launched by Senator Patrick_Leahy (D-VT) in a shesicGeorgetown
University on February 9, 2009 He called for “a reconciliation process
and truth commlssmn " whose “straightforward magswould be to find
the truth.®’ The truth abouwhatwas not clear. Senator Leahy invoked
both anti-terrorism efforts—“warrantless wiretapp[and] torture’—and
broader issues such as “politicized hiring at tep&tment of Justice®
Although Representative John Conyers (D-MI) filegjislation in the
House “[t]o establlsh a national commission on iokestial war powers
and civil liberties,?® the focus has been on Senator Leahy’s efforthieRat
than file a bill, Senator Leahy apparently hopeditiom up public and
legislative support for the idea before proceedlity it. His initial efforts
fell flat. After a March hearing that was somethiofj a farce, the
Washington Posteported that “[t]lhings aren’t looking so good tbe

36. Leahysupranote 4.

37. 1d.

38. 1d.

39. Getting to the Truth Through a Nonpartisan Commissif Inquiry: Hearing Before the
S. Comm. on the Judiciarit11th Cong. 42 (2009) (statement of Sen. Patrick J. Leahy)
[hereinafterTruth Hearing.
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Truth Commission® At one point, Senator Leah}/s strategy seemed
reduced to circulating an online petition via Yoted

Whether this uncertain trumpet is a partisan orghimnitially seem
open to debate. After all, Senator Leahy evokeahgartisan commission
that would seek “a mutual understanding of whattweong and . . . learn
from it,”*? and insisted that his goal is not “vengeance ] gotir- minded
pursuit of what actually happenetf.But he has had a hard time cloaking
his real goal: exposing the fundamentally evil matof the Bush
administration through “accountability for what Heeen a dangerous and
disastrous diversion from American law and vaIuésB’Iogglng in the
Huffington Postthe Senator minced no words: “We have just enterge
from a time when White House officials often acésdf they were above
the law, That was wrong and must be fully exposed sever happens
again.”®® The post is re Iete with references to Bush adstration
“abuses” and “misdeed$® The Bush administration represents “eight
corrosive years,” a “dark chapter in American higto. . The
commission’s role would be to provide an “underdiag of the failures of
the recent past, so we do not repeat them in teeft

As of this writing, the proposal seems dead inthter. There are three
principal reasons. The first is the fundamental isalbnce between the
inquiry model and the retributive model. The movaimédor the
commission had a strong tilt toward the latter,ckhiade it impossible to
view the proposal as one for an objective inquigt tould garner support
from all sides of the political spectrum. Even leadof Senator Leahy’s
own party were not interested in a witch hunt. Ehiera second reason
why the proposal has lost whatever luster it mayehzad. Many of the
policies that the commission would investigate stifl in place. As
Professor Jack Goldsmith wroteTineNew Republidour months after
President Obama’s inauguration, “[tihe new admiatgin has copied
most of the Bush program, has expanded someanidthas narrowed only
a bit.”® Each month brings new revelations of continuity roatters

40. Dana Milbankfacing the Cold, Hard TrutiWasH. PosT, Mar. 5, 2009, at A3. “Chief
Pursuer of Truth Patrick Leahy cut a lonely figyesterday as he tried to persuade the Senate
Judiciary Committee to endorse his plan for . commission to probe the Bush administration’s
treatment of suspected terroristil”

41. See, e.g.Bush Truth Commissiomttp://www.bushtruthcommission.com (last visited
Oct. 23, 2010).

42. Truth Hearing supranote 39.

43. Leahysupranote 4.

44. |d.

45. Patrick Leahy\ Truth Commission to Investigate Bush-Cheney Adtration Abuses
HUFFINGTONPOST (Feb. 12, 2009, 2:38 PM), http://www.huffingtonposm/sen-patrick-leahy/a-
truth-commission-to-inv_b_166461.html.

46. Id.

47. 1d.

48. Id.

49. Jack GoldsmithThe Cheney FallagyNew RepusLic (May 18, 2009, 12:00 AM),
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ranging from “extraordinary rendition” to the exé&we power to detair’
This continuity is striking, even given the poskipithat later Bush
administration policies represented a retreat ftioeninitial hard line. A
third reason why the idea of a truth and recornedirecommission did not
take hold in the United States is that the SoutticAh model rested on
radically different preconditions from inquiry intothe Bush
administration’s anti-terrorism policiésin sum, Senator Leahy’s proposal
is unlikely to go anywhere.

lll. CivIL LIABILITY AND ACCOUNTABILITY —THE PROS ANDCONS
A. Liability as an Accountability Mechanism

1. The Concept of Accountability

Discussions of examining Bush-era policies, whettiepugh a
commission or_some other vehicle, inevitably ineolcalls for
“accountability.® Although the term is widely used, it is not easily
defined. One analyst refers to it as “elusive andtoversial, with
theoretical debates under way almost constantiMdnetheless, there are
common themes to most discussions. As Dean Martimawlputs it,
“[a]ccountability . . . means being answerableutharity that can mandate
desirable conduct and sanction conduct that breaddentified
obligations.® Professor Robert Gregory offers the following Hilp
elaboration:

Because accountability concerns are most commeplgrant
when public power and authority have been abused or
misused the term tends to have negative connogatlors
more likely to be used in public discourse whersegpuences
flow from actions or inactions that are generatigsidered to

be deleterious to the polity as a whole or to palér groups

or individuals within it. ... [P]eople frequentlgxpress
concerns over accountability when they believesthess been

http://www.tnr.com/article/politics/the-cheney-fadly.

50. E.g, Editorial, Obama’s Kangaroo CourtsBos. GLoBg, May 20, 2009, at Al2
(criticizing continued use of military tribunals).

51. Balkin,supranote 7.

52. E.g, Editorial,Impunity or AccountabilityN.Y. TiMes, Dec. 15, 2009, at A40; Editorial,
Rendition, Torture and Accountabiljti.Y. TiMES, Nov. 19, 2007, at A22.

53. Paul G. Thomasgccountability: Introductionin HANDBOOK OF PUBLIC ADMINISTRATION
549, 549 (B. Guy Peters & Jon Pierre eds., 2008).aFhelpful application of accountability
concepts to a particular situation, see Ryan MvillepNote, Toward an Accountability-Based
Definition of “Mercenary” 37 Geo. J. NT'L L. 541, 562—-81 (2006).

54. Martha MinowPublic and Private Partnerships: Accounting for thew Religion116
HARv. L. Rev. 1229, 1260 (2003).
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none or too little of ‘it’. What is usually meastthat certain
persons or organizations are illegitimately evaditigast one
of three things, if not all three: their need t@lkin events
and circumstances; their own complicity in themptame
and sanction for that complicity. Thus, accounigbiis
identified with the demand that when things go wroheads
should roll’>®

What does the concept mean in practice? In an iapbarticle,
Professor Kathleen Clark develops a “process afatebility [with] four
distinct stages™ The first stage is “informing,” in which “the aasator
provides information relating to its conducf.*The second stage is
justification, where the accountor attempts to pe\a justification for its
conduct?® The third stage is [an] evaluation, in which” thatification is
examined and judged “[T]he final stage is rectification,” a processith
can lead to “a penalty or [other] remedy” if thstjfication is inadequat¥.
Rectification might take the form of “incapacitatiofor future office
holding, “deterrence” through punishment, “compd¢ioséd to those
harmed, and “symbolic expression” authoritativelgcldring the
malfeasance and why it was wrottd\ot all accountability mechanisms
can lead to all four stagéSAlthough I find Professor Clark’s analysis
extremely helpful, it may be desirable to sepatadourth stage into three
sub-components: compensation, deterrence (whethéreooffending
official or future ones), and general guidafite.

2. Civil Suits as Accountability Mechanisms

The civil suitcanlead to all of the stages. Indeed, there is magnti
evidence that the suits generated by the war oortare intended to, and
might, serve as accountability mechanisms. A nurableigh profile suits
have been filed, naming as defendants presentaaneef officials at all
levels, including the (former) Attorney Generak tirector of the FBI, a

55. Robert GregoryAccountability in Modern Governmernih HANDBOOK OF PUBLIC
ADMINISTRATION 557,558 (B. Guy Peters & Jon Pierre eds., 2088% alsdrobert M. Chesney,
National Security Fact Deferenc®5 Va. L. Rev. 1361, 1417-18 (2009) (discussing the
importance of accountability to third parties oetionmakers who are aware that their judgments
will be reviewed by an outsider”).

56. Clark,ssupranote 34, at 361.

57. 1d. (formatting removed).

58. Id. at 362 (formatting removed).

59. Id. (formatting removed).

60. Id. (formatting removed).

61. Id.

62. 1d.

63. For Professor Clark, this is a broad categfvay can include “symbolic expression” as
well as authoritative judgment as to legallty.

http://scholarship.law.ufl.edu/flr/vol63/iss1/6 10
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former top Justice Department official, and senilitary officials ®*
Grievances include unconstitutional detenfion,unconstitutional
conditions of confinement, “extraordinary rendltldaadlng to torturé®
and legal advice that set in motion unconstituti@meaduct®’ Plaintiffs
certainly assert constitutional torts leading taiaes injuries, but
compensation may not always be the “stage” of awiatnility that most
concerns them. Jose Padilla sued John Yoo for $amages based on the
constitutional injuries allegedly caused by Yo@gal advicé® Canadian
citizen Maher Arar has already received over $1@ioni from the
Canadian government for its part in his extraongimandition. 69

Lawyers close to the suits see them as a chandert¢e Bush
administration practices into the open. As the Agded Press reported:
“Critics of George W. Bush’s administration see theent actions of the
courts as a chance to wring a measuracgbuntabilityfrom the Bush
White House — at a time when Obama expresses aglcetto ook
backward and Congress has shown little appetitenfagstigating the
past.”® Academic observers of the lawsuits see them theesaay.
Professor David Zaring has examined “[t]he highfifggolicy-directed
tort suit.””* In his view, “[tlhese suits are more symbolic tHiely to
succeed, in that they rer not on the verdict,dyuthe ability to make a
claim against a policy-makef?[L]itigants may not expect the courts to
award them damages as much as they hope to relngipdiblic that senior
government officials have blessed an extraordimangition program,
ertten oplnlons on tough interrogation techniques,outed a covert
agent.”® Professor Peter Margulies views them as a forfitrolssover
advocacy.*

All of these observers see the reverse war on rtdawsuits as
accountability mechanisms. Application of ProfesStark’s concept of
stages of accountability helps prove the pointfoiiming” certainly

64. E.g, Arar v. Ashcroft, 585 F.3d 559 (2d Cir. 200€9rt. denied130 S. Ct. 3409 (2010).

65. Al-Kidd v. Ashcroft, 580 F.3d 949, 965 (9thr G1009) cert granted 79 U.S.L.W. 3062
(U.S. Oct. 18, 2010) (No. 10-98).

66. Arar, 585 F.3d at 563.

67. Padillav. Yoo, 633 F. Supp. 2d 1005, 1014NLB. Cal. 2009).

68. First Amended Complaint at 19—Phdilla, 633 F. Supp. 2d 1005 (N.D. Cal. 2009) (No.
3:08—cv—-00035), 2008 WL 2433172.

69. SeeEditorial, A National DisgraceN.Y. TiMEs, Nov. 11, 2009, at A30 (indicating the
amount of Canada’s offered settlement with Aradjt&ial, The Unfinished Case of Maher Arar
N.Y. TIMES, Feb. 18, 2009, at A26 (discussing the Canadiaemonent’s treatment of Arar).

70. Mark Shermarkx-Bush Officials Face Lawsuits over Their ActiohSssOCIATEDPRESS
Sept. 29, 2009, 2009 WLNR 19286421 (emphasis added)

71. David ZaringPersonal Liability as Administrative LaW6 WasH. & LEEL. Rev. 313,
339 (2009).

72. 1d. at 335.

73. Id.

74. Peter Margulieg,he Detainees’ Dilemma: The Virtues and Vices obadcy Strategies
in the War on Terrar57 BUFr. L. Rev. 347, 348-49 (2009).
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occurs, even though in the initial phase of ciitigation it is not the
accountor (the defendant) who provides the infoilonaflhe plaintiff—
who might be viewed as the account-holder—doesugh his or her
complaint. Of course, the accountor may be fortteough discovery, to
amplify the available information. But, even at t@mplaint stage, one
version of the accountor’'s conduct becomes puBlrofessor Clark’s
second stage of “justification” does not usuallppen right away. The
defendant will almost certainly assert non-meriefedses such as
immunity, state secrets, or failure to satisfy eaokaction requirements
such as those required foBavensclaim.”> Some of these defenses may
involve a degree of justification—for example, anmunity defense
contending that the asserted conduct did not ve@atonstitutional right,
or, at least, a clearly established dh&f course, if the case proceeds,
merits defenses will usually involve justificatighjudgment on the merits
will normally involve an evaluation. Even judicraisolution of non-merits
defenses may involve a good deal of evaluationfoAshe rectification
stages, much depends on whether a judgment isaeéacid what it is. An
ultimate judgment on the merits could lead to conga#ion, deterrence,
and guidance.

B. An Initial Theoretical FoundationMarbury

The numerous obstacles they face call into sermuesstion the
practical value of civil suits as accountability chanisms. But as a
theoretical matter, any defense of civil suits as accountability
mechanism can rely on the ultimate trump card ineAcan public law
discourseMarbury v. Madisor{’ Perhaps the most important quote in that
highly quotable case is Chief Justice Marshall'sla&tion that:

The very essence of civil liberty certainly consist the
right of every individual to claim the protectiohtbe laws,
whenever he receives an injury. One of the firgieguof
government is to afford that protection. In Greatdn the
king himself is sued in the respectful form of &tpen, and

he never fails to comply with the judgment of hosir.”8

Marbury’s grievance was against the governmentuée a government
official to remedy it, and Marshall made it clebat such suits are at the
core of the judicial role. The reference to Englghctice is telling: if
absolute monarchs submit themselves to that dbgy,officials of a
republic should a fortiori do so.

In a spirited defense of thBivens constitutional tort action—the

75. SeeBrown,supranote 16, at 883-86 (discussing problem of “spdatbrs” exception
to Bivens.

76. See Developments in the Law—Access to Caupsanote 18, at 1163.

77. 5U.S. (1 Cranch) 137 (1803).

78. 1d. at 163.
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archetype of the reverse war on terror suit—Profe§&usan Bandes
invokes theMarbury principle as follows:

Conceptually, though not chronologicalBivensis a short
step fromMarbury. To uphold the rights of individuals before
the Court, the Court must prevent encroachmenthoset
rights by the political branches. More than a cgnand a
half afterMarbury, Bivensratified judicial enforcement of the
limits on governmental excess. The use of the Gtatish as
a sword; the willingness to enforce limits, which the
animating principle behin@ivens rests on the notion of
positive checks on government espouseMarbury. It is
inconsistent with a version of the separation oWv@®
doctrine which views the tripartite functions asagity
separated, and the judiciary as passive in the fsce
incursions by the political branchés.

Professors Richard Fallon and Daniel Meltzer elatmoron the
distinction between thiglarbury principle of a remedy for every right and
“[a]nother principle, whose focus is more structufthat] demands a
system of constitutional remedies adequate to gegprnment generally
within the bounds of law® Of course, an Atrticle lll-based system that
requires a case or controversy (in partlcular aanpff who has suffered
harm) often blends what Fallon and Meltzer callotpding effective
remediation to |nd|V|duaI victims”with  “ensuring governmental
faithfulness to law® Reverse war on terror suits—given the fact they th
are tort actions—seek to further both goals.

C. Limits on the Reverse War on Terror Suit

1. The Cause of Action Problem

Most civil suits by victims of the war on terrorlirlbe constitutional
torts brought under the doctrine®ivens v. Six Unknown Named Agents
of Federal Bureau of Narcoti¢é Bivenspermits plaintiffs who assert
constitutional violations to proceed directly agdithe relevant federal
officials despite the lack of a statutory authdi@aanalogous to § 1983
However Bivenshas been a controversial doctrine since its prgatidn

79. Susan BandeReinventingBivens:The Self-Executing Constitutiof8 S. @L.L. Rev.
289, 311 (1995) (footnotes omitted).

80. Richard H. Fallon, Jr. & Daniel J. Meltzedew Law, Non-Retroactivity, and
Constitutional Remedie404 HRv. L. Rev. 1731, 1778-79 (1991).

81. Id. at 1789.

82. 403 U.S. 388 (1971).

83. SeeBrown,supranote 16, at 869—70 (discussing parallel natuth@two remedies).
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in 197%* and has recentl%ﬁseemed to be in sharp declimgsalto the
point of being “disfavored.” It is, to a substantial extent, an exercise in
judicial policymaking®® and poI|C|es can cut more than one way. From the
beginning, the Court indicated thaBaensaction might not proceed if (1)
a case presented “special factors counselling feisjtation”’ or (2)
Congress had declared that constitutional plagsiéfeking damages from
a federal officer “may not recover money damagemfthe agents, but
must mstead be remitted to another remedy, eqatilgtive in the view
of Congress® For the last two decades, the Court has beemguitick
substantially on the availability ﬁlvensswts and the ‘special factors”
doctrine has played the major roleBivens decline® Reverse war on
terror suits bristle with such questions as judiadaference to the
executive in matters of military affairs and naabsecurity. These are
precisely the sorts of questions that seem to itatest'special factors
counselling [sic] hesitation.” The point has noebdost on the lower
courts, which have tended to dismiss war on teBigensactions on
precisely this ground® As of this writing, the Supreme Court has not
addressed the matt&rA striking example of the attitude of, and divisio
within, the lower federal courts can be found ia second Circuit's en
banc opinion inArar v. Ashcroff? Arar was a damages action against
high-level federal officials based on injuries fhaintiff claimed to have

84. Seee.g, Bandessupranote 79, at 293-94 (discussing controversial eaifidoctrine).

85. Seedln relraq & Afg. Detainees Litig., 479 F. Supp. 2d 88,(D.D.C. 2007).

86. See Bivens403 U.S. at 399, 403-04 (Harlan, J., concurrif@nphasizing the
policymaking nature of remedial decisions).

87. Id. at 396 (majority opinion).

88. Id. at 397.

89. InWilkie v. Robbins551 U.S. 537 (2007), the Court examined theradtidre remedies
available but based its conclusion ofBiwensremedy primarily on special factors analydis. at
549-62.Alternative remedies played an important role ichsearly cases &arlson v. Gree446
U.S. 14, 18-19 (1980), but the Court’s emphasisnduthe retrenchment period of the 1980s
shifted to special factors and sometimes conflitedwo exceptions by treating the existence of an
alternate remedy as a special factor. Alternatedsmnalysis resurfaced in the Court’'s most recent
denial of aBivensaction inHui v. Castanedal30 S. Ct. 1845, 1850 (2016jui involved a statute
that provided that in damages actions against Pii#alth Service personnel, the Federal Tort
Claims Act remedy against the United States isusied. A unanimous Court treated the case as
governed by the plain language of the statute, mitiead as providing immunity from individual
suits. Plaintiff's attempt to assertBavensclaim was thus denied. The Court did not engage in
analysis of the alternative remedy exception, sfethat “[w]e express no opinion as to whether a
Bivensremedy is otherwise available in these circumstsraethe question is not presented in this
case.’ld. at 1852 n.6. The Court of Appeals had engaged &xtensive consideration of the issue.
SeeCastaneda v. United States, 546 F.3d 682, 688-9t00Qjr. 2008)rev'd sub nomHui v.
Castaneda, 130 S. Ct. 1845 (2010).

90. E.g, In re Afg. Detainees Litig.479 F. Supp. 2d at 107.

91. The Court’s most recent action was the deriegértiorari inArar v. Ashcroft130 S. Ct.
3409 (2010)discussednfra text accompanying notes 93-102.

92. 585 F.3d 559, 563-82 (2d Cir. 2009) (en banc).
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suffered as a result of his “extraordinary renditito Syria®® His claims,
based primarily on 8ivenstheory, were largely rejected by the district
courf* and a circuit panel majority.By a 7-4 margin, the circuit court
affirmed the rejection en baritand the Supreme Court denied certiotari.
Given the denial of certiorari, this decision staag that of the highest
ranking court to address these issues. The endegigion is a remarkable
discussion not only @ivensand related issues but of the broader question
of the role of the courts in the war on terror.

The majority stated that “[a]lthough this actioncest in terms of a
claim for money damages against the defendantieir individual
capacities, it operates as a constitutional chgdéie¢a policies promulgated
by the executive® The theme of damage suits as, in effect, suithaga
the government to challenge policy is an importaanceptual
underpinning of the opinion. Its major ground, heer was the limited
competence of courts in areas of “foreign policgt aational security®
The Iatterbmore familiar, argument is a recurthrgme in national security
litigation.**° It is, of course, in some tension witkarbury and with the
view of courts as vindicators of rights in all cexits’® The majority
recognized this view but sidestepped the issuabgking the superior
competence of Congress to decide such matterseaaviilability of
judicial remedies for claims such as Arars.

As for BivensissuesArar arose after a prolonged period of Supreme
Court hostility toward the constitutional tort asti In 2007, the Court

stated:

[W]e have . . . [Jheld that any freestanding dansagenedy
for a claimed constitutional violation has to reqmet a
judgment about the best way to implement a contital

guarantee; it is not an automatic entittement nttenavhat
other means there may be to vindicate a protecterest, and
in most instances we have found Bivens remedy
unjustified®

The Court caused some confusion when it opposed@ixigBivensto

93. Seeidat 565-67 (detailing allegations).
94. Arar v. Ashcroft, 414 F. Supp. 2d 250, 287{B®.N.Y. 2006).
95. Ararv. Ashcroft, 532 F.3d 157, 192-93 (2d Cir. 2008).
96. Arar, 585 F.3d at 582.
97. Arar v. Aschcroft, 130 S. Ct. 3409, 3409 (2010
98. Arar, 585 F.3d at 574.
99. Id. at 575.
100. E.g, Hamdi v. Rumsfeld, 542 U.S. 507, 579, 585-86 (#as, J., dissenting).
101. E.g, Hamdi 542 U.S. at 535 (majority opinion).
102. Arar, 585 F.3d at 580-81.
103. Wilkie v. Robbins, 551 U.S. 537, 550 (2007).
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new “contexts.*** The meaning of “context” was uncertafi The Arar
majority defined context as a “potentially recugiscenario that has
similar legal and factual component§®1t viewed the context iArar as
extraordinary rendition; the existence of this nemtext triggered the
“special factors” inquiry’’ The court was quick to find such factors. It
again emphasized the presence of national sedssiyes and lack of
judicial competence to deal with théffiindeed, it viewed the exception
as triggered whenever special factors widentified—thus rejecting a
balancing approa¢fi—and stated that the resultant exercise of judicial
discretion was appropriate whenever hesitation wasgnseled, not
required™*°

Arar appears to be a negative decision in its attitwseatd, and
resolution of, théivensremedy. The majority certainly thought its result
was consistent with both the results and reasoafin§upreme Court
precedents since the 1980s denying the remedy. VHoweone
commentator has contended that the en banc opinidoded “one
analytical move that could actually proeneficialto plaintiffs.”*! The
argument is that following the Second Circuit agmto would require a
court to find the existence of a new contbrforeexamining whether
special factors (or an adequate alternate remedt) &nder this view, it
might be sufficient for a plaintiff to show the steénce of aBivens
precedent that granted protection to the intecestght assertet-*Such a
finding would mean that the plaintiff did not seekextension divengo
a new context; thus, it would be unnecessary tchrdae exceptions. Hope
and creativity spring eternal, but this analysistritog an anti-plaintiff
decision into a pro-plaintiff one—seems highly \erable on at least two
grounds. First, the meaning of context is stillemain. Moreover, even if
aBivensremedy had been previously recognized in a paatiagntext, the
presence of war on terror factors might still calfesitation. The latter
contention was the key trar.

Indeed, afteArar, it is no easier than before to answer the questio
what constitutes a special factor counseling higsitan a war on terror
Bivens case. The Second Circuit opinion apparently rejectbroad
approach—such as viewing the entire war on tes@ aew context that
constitutes a special facfg?—in favor of a narrower approach that

104. Corr. Servs. Corp. v. Malesko, 534 U.S. @1(2001).

105. SeeBrown,supranote 16, at 855-62.

106. Arar, 585 F.3d at 572.

107. Id.

108. Id. at 574-76.

109. Id. at 573-74.

110. Id. at 574.

111. Recent CaseSecond Circuit Holds that Alleged Victim of Extrdimary Rendition Did
Not State @8ivensClaim. —Arar v. Ashcroff 585 F.3d 559 (2d Cir. 2009) (en bant?3 HRv.
L. Rev. 1787, 1790 (2010).

112. Id. at 1793.

113. SeeBrown,supranote 16, at 888 (discussing treating the war oot its entirety as a
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identifies specific aspects of the war on terroreksas extraordlnary
rendition—as new contexts which may present spisgitirs™* However,
it finds special factors—such as deference to tiigal branches—that
can apply to any aspect of the war on terror. Beiemingly context-
specific opinion appears to camouflage a geneaicgah.

Without Bivens most reverse war on terror suits will not survilie
pleading stage. ThBivensdebate raises the question of whether the
special factors exception should serve as a genalrabst inflexible
obstacle or whether a more differentiated respesisgesirable at the
threshold stage. The district court’s initial opiniin Padilla v. Yod™
illustrates the latter possibility°® Yoo had been a high-level Justice
Department official in the Bush administration. Flats principal claim
was that Yoo’s legal advice had laid the groundwéok Padilla’s
mistreatment!’ In denying a motion to dismiss, the district cauitized a
fact-specific analysis to reject special factorguanents centered on
national security. It emphasized that Padilla’s ptmmt did not involve
battlefield issues or relations with foreign goveents- 2 It thus was able
to distinguish thérar lower court reasoning that was vindicated on appeal
and en banc.

TheArar dissenters sounded many of the usual themes, ingltide
role of courts in protecting individual libertiegem when intrusion into
national security might occdt® The New York Timegook a strong
editorial stance, characterizing the denial ofioeati as “disgraceful **

Not surprisingly, the dissenters disagreed with thajority on the
application of théivensdoctrine, denying that the case represented a new
context and treating special factors as a limitezeption. The dissenters
saw Bivensas a blunt instrument in reverse war on terrogdtton—
“barring all . . . plaintiffs at the courtroom dowithout further i |an|ry azl
Interestlngly, they suggested use of the stateteprivilege'** discussed
below!*® as a possible differentiating mechanism to allawthier
proceedlngs in thosBivensactions in which damages of intrusion on
national security were minimal. This would be gmsising turn of events.
The privilege—particularly its use by the Bush adistration—has been
reviled by those who want to see more reverse waewor suits>*

special factor).

114. Arar, 585 F.3d at 572.

115. 633 F. Supp. 2d 1005 (N.D. Cal. 2009).

116. Id. at 1019-20.

117. Seed. at 1014-17.

118. Id. at 1025.

119. Arar, 585 F.3d at 612 (Parker, J., dissenting).

120. EditorialNo Price to Pay for TortureN.Y. TIMES, June 16, 2010, at A30.

121. Arar, 585 F.3d at 603 (Sack, J., concurring in partdisgenting in part).

122. 1d. at 605-11.

123. See infratext accompanying notes 283-302.

124. Editorial,Unraveling Injustice N.Y. TiMES, Feb. 5, 2009, at A30 (criticizing Bush
administration use of privilege, and stressing ingaace of civil suits for examining misconduct
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An alternative route for some of the claims thagimbe presented in a
Bivensaction is the Religious Freedom Restoration AERR).***Indeed,
the potential use of RFRA in suits such as thoseudised in this Article is
emerging as a cutting edge issue in reverse waargor litigation. RFRA
is a complex statute with a complex histtfyThe most pertinent part
provides as follows:

§ 2000bb-1. Free exercise of religion protected

(a) In general

Government shall not substantially burden a pesson’
exercise of religion even if the burden resultsfi@rule of
general applicability, except as provided in subeadb)
of this section.

(b) Exception

Government may substantially burden a person’s
exercise of religion only if it demonstrates thppkcation
of the burden to the person—

(1) is in furtherance of a compelling governmental

interest; and

(2) is the least restrictive means of furtheringtth

compelling governmental interest.

(c) Judicial relief

A person whose religious exercise has been burdened
violation of this section may assert that violatama claim
or defense in a judicial proceeding and obtain aypate
relief against a government. Standing to asseldimr
defense under this section shall be governed bgeheral
rules of standing under article Il of the Constitn.**’

This statute has several advantages for poteifdialiffs. It overcomes
the cause of action problem by providing one. Mam®ysons with
conditions of confinement claims will be able taymibly allege that their
confinement included denial of religious materidlgerference with
prayers, or other practices that “burden . . . @serof religion.**® They
will certainly try to go beyond obvious burdens limader issues of
religious discrimination. Moreover, RFRA appearsgiaresent an example
of rights conferred by statute. It does not reqthed the person claiming

and giving remedy to victims).

125. 42 U.S.C. § 2000bb (2006).

126. SeggenerallyCity of Boerne v. Flores, 521 U.S. 507 (1997) (désing history and bases
of act and striking down its application to statel ocal governments).

127. 42 U.S.C. § 2000bb-1 (2006).

128. E.g, Rasul v. MyersRasul I), 563 F.3d 527, 535 (D.C. Cir. 2009) (assertingdition
of confinement claims under the Constitution, in&tional law, and RFRAgert denied 130 S.
Ct. 1013 (2009).
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its protection assert a constitutional rigfitAt the moment, it is unclear
whetherBoumediens extension of habeas corpus rights to Guantanamo
applies to other constitutional rightS. Nor is it clear whether
Boumediengwhatever its principle, applies beyond Guantan&itiomay

well be the case, however, that this uncertainigrédevant to a RFRA
plaintiff asserting a statutory right.

Reverse war on terror plaintiffs have begun to gthae potential of
RFRA and to use it in their suits. For examplegJeadilla alleged that
John Yoo's legal advice and direct personal invalgat in the
formulation of anti-terrorism policies—as well as tirect involvement in
aspects of Padilla’s detention—"proximately andemeably led to the
abuses suffered by [him}** The claimed deprivations included the
following: “denial of any mechanism to tell timeander to ascertain the
time for prayer in keeping with the Muslim practieed “denial of access
to the Koran for most of his detentiof?>

As part of an extensive order largely denying Yauotion to dismiss,
the Federal District Court for the Northern Disto€ California ruled that
a RFRA claim based on these denials could prot¥&ethe key issue was
whether “RFRA allows for individual capacity suftg money damages
against federal officers* The court relied in part on other lower court
holdings that it doe§*® The court also found in RFRA a clear tracking of
the language of § 1988’ District court decisions such Badilla v. Yoo
might seem to give the green light to a potenti@edgansive use of RFRA
in conditions of confinement cases. There is, hawrewa significant
obstacle: the U.S. Court of Appeals for the DiswicColumbia Circuit’s
two decisions irRasul v. Myer$® adopting a narrow definition of the
word “person” in RFRA, one which excludes nonrestddiens*

Rasulwas a damages action brought by former Guantadatainees,
based on the conditions of their confinement, ajanrange of officials.

129. SeeJama v. U.S. Immigration & Naturalization Sern433F. Supp. 2d 338, 366—72
(D.N.J. 2004) (discussing statutory and constihdlalimensions of RFRA).

130. See Rasul JI563 F.3d at 529.

131. SeeAl Maqaleh v. Gates, 604 F. Supp. 2d 205, 208-0® . 2009) (holding that
Boumedien@pplies beyond Guantanammy’'d, 605 F.3d 84 (D.C. Cir. 2010).

132. Padillav. Yoo, 633 F. Supp. 2d 1005, 101®(\Cal. 2009).

133. Id. at 1014.

134. Id. at 1038-39.

135. Id. at 1039.

136. Id. (citing Lepp v. Gonzales, No. C-05-0566 VRW, 20051867723, at *8 (N.D. Cal.
Aug. 2, 2005); Jama v. U.S. Immigration & Naturatipn Serv., 343 F. Supp. 2d 338, 373 (D.N.J.
2004)).

137. 1d.

138. Rasulv. MyerdRasul 1) 512 F.3d 644 (D.C. Cir. 2008)acated 129 S. Ct. 763 (2008),
on remand563 F.3d 527 (D.C. Cir. 2009).

139. Rasul | 512 F.3d at 671-7Rasul Il 563 F.3d 527, 532-33 (D.C. Cir. 2008t
denied 130 S.Ct. 1013 (2009).
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Their causes of action were base®drens the Alien Tort Statut&’®and
RFRA. The court initially held that “Guantanamo aletes lack
constitutional rights because they are aliens withbooperty or presence in
the United States:** The court based this view on Supreme Court
precedent and its own recent denial of a detainsa&pension Clause
claim inBoumediene v. Busf This reasoning carried over to the holding
that nonresident aliens were not “persons” astéimat is used in RFRA*
The court viewed RFRA, as originally enacted, aetqmting only
“persons” with First Amendment right§’ Since the amended version of
the statute still used the term “person,” the coaricluded that Congress
still intended it to exclude those persons who dowlot assert
constitutional rights*

The holding irRasulis surprising. It ignores the normal, plain meaning
of the term persoff? It also ignores the fact that the revised versibn
RFRA no longer defines the “exercise of religiog’rbference to the First
Amendment*’ The Supreme Court's reversal Bbumedien¥® cast
further doubt orRasu] one of the cases on which it was based. Indeed,
shortly thereafter, the Supreme Court vac&asduland remanded it to the
District of Columbia Circuit “for further considdran in light of
Boumedieng**° Undaunted, the circuit court reaffirmed its piimiding
as to all claims, including RFRR?

The District of Columbia Circuit is, of course, peet in that the
applicability of Boumediengo constitutional rights beyond habeas—
whether at Guantanamo or on a broader basis—ipa@mauestion. | have
argued that in thBivenscontext the Court’s receptivity to habeas claims
may not extend to substantive claiffsAs for constitutional extra-
territoriality, theBoumedienenajority was careful to leave standing and
distinguish precedents suchJshnson v. Eisenstragét’ RFRA claims
are statutory, however. One could rdg@umedienes reinforcing the

140. 28 U.S.C. § 1358ge also infraext accompanying notes 166—84.

141. Rasul | 512 F.3d at 663.

142. 476 F.3d 981, 994 (D.C. Cir. 200/8y’d, 553 U.S. 723 (2008).

143. RFRA states, in part, that “[gJovernment kimait substantially burden a person’s
exercise of religion.” 42 U.S.C. § 2000bb-1(a) (D0

144. Rasul | 512 F.3d at 668-72.

145. Id.

146. See idat 673-76 (Brown, J., concurring).

147. But see idat 675—76 (recognizing broadening of scope ofsiglat concluding that it did
not broaden the range of individuals concerned).

148. Boumediene v. Bush, 553 U.S. 723 (2008).

149. Rasul v. Myers, 129 S. Ct. 763, 763 (2008).

150. Rasul I} 563 F.3d 527, 532-33 (D.C. Cir. 2008¢rt denied 130 S. Ct. 1013 (2009).
Rasuls treatment of claims under the Alien Tort Statisteiscusseéhfra in text accompanying
notes 166—86.

151. Brownsupranote 16, at 897-900.

152. Boumediengs53 U.S. at 726 (rejecting the reasoningalfinson v. Eisenstrage339
U.S. 763 (1950)).
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Supreme Court’s earlier decisionRasul v. Bush® that statutory habeas
corpus was available at GuantanainfoTaken together, the two cases
emphasize the importance of the enforceabilityghits at Guantanamo. In
Rasu] a receptive lower court could have allowed thdRRFeclaim to
proceed without reaching the difficult questioncohstitutional scope.
Howevertln December 2009, the Supreme Court desidrari inRasul
v. Myers'* thus leaving intact, for now, the circuit coutttslding on all
issues, including RFRA. This holdlng does not dffeaims by U.S.
citizens or claims arising within the United States

RFRA has its limits, even if the District of ColumalCircuit’s negative
construction is not followed. Not all asserted mt of the war on terror
will be able to assert a religious dimension tartbaims. | will briefly
consider two alternative sources of a cause ob@etione narrow, one
potentially broad. Plaintiffs asserting torturetbg government will seek
to invoke the Torture Victim Protection Act (TVPAY. A principal goal of
that statute is to ensure that an official who feats an individual to
torture shall, in a civil action, be liable for dages to that individual*®’
Not onIy does the Act prowde an express causectbrg but it also
defines “torture” quite broadf?® The statute is limited, however, to acts
committed “under actual or apparent authority, aloc of law, of any
foreign nation.**® In Arar,**® the Second Circuit panel, in afflrmlng a
district court ruling, held that this limitation goluded a TVPA action
against American officials, even when the plairaifeged that they had
worked closely with Syrian officials in an “extratimary rendition.*®* The
court issued what seems to be a per se rulinghlibadmerican officials
would have to act under the “control or influenG&bf a foreign state to
the point that their power could be seendesited from that state®? The
en banc majority agreed, stating that in ordert&tesa claim under the
TVPA, Arar would have had to aIIege that the detaridofficials
possessed power under Syrian la# The court rejected the dissent’s
argument from § 1983 precedents dealing with thesipdity that non-
state actors’ involvement with state officials tithe formers’ conduct
into state action® The majority’s view—that federal officials act werd

153. 542 U.S. 466 (2004).

154. Id. at 484.

155. 130 S. Ct. 1013, 1014 (2009) (mem.).

156. Torture Victim Protection Act of 1991, PubNo. 102-256, 106 Stat. 73 (codified at 28
U.S.C. § 1350 notes (2006)).

157. 1d. § 2(a)(1).

158. See id§ 3(b)(1).

159. Id. § 2(a).

160. 532 F.3d 157 (2d Cir. 2008ff'd on reh’g 585 F. 3d 559 (2d Cir. 2009) (en banc).

161. Arar, 532 F.3d at 176 (discussing problem of jointat}i

162. Id.

163. Id.

164. Arar, 585 F.3d at 568.

165. Id. at 568 n.3.
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color of federal law even when they cooperate tjoseéth foreign
officials—seems a more accurate description of tekevant legal
relationships. Thus, it is unlikely that the TVPAIlMovercome cause of
action problems in reverse war on terror suitsr&e however, a broader
possibility for some plaintiffs.

Non-citizen claimants can attempt to assert them-constitutional
claims_through the seemingly broad vehicle of tHerATort Statute
(ATS),*** which provides that the “[t]he district courts Bleave original
jurisdiction of any civil action by an alien fortart only, committed in
violation of the law of nations or a treaty of tHeited States*®’ This
statute solves the cause of action problem, armbitsrage of grievances
governed by treaties and international law couldnggny plaintiffs past
the pleading stage. Some of these complaints caidd embrace
constitutional claims. This may be the case nosstahding the Supreme
Court’s admonition irSosa v. Alvarez-Machaintke foundational ATS
case—that “federal courts should not recognize [privatilims under
federal common law for violations of any internat@blaw norm with less
definite content and acceptance among civilizedbnatthan the 18th-
Century paradigms familiar when § 1350 was enatt&d.

The (perhagps insurmountable) obstacle to any uskeoATS is the
Westfall Act*®® which governs generally non-constitutional tortiGs
against federal employees or officials. The Actvaes:

Upon certification by the Attorney General that tledendant
employee was acting within the scope of his offare
employment at the time of the incident out of whiwé claim
arose, any civil action or proceeding commencedguzh
claim in a United States district court shall bermed an
action against the United States under the pravssad this
title and all references thereto, and the UnitedeStshall be
substituted as the party defend&fit.
This language triggers the Federal Tort Claims (KiCA),*"* which
contains an exhaustion requirem&frhis requirement proved fatal to the
ATS claims of the former detainees Rasul brought against Defense
Department and military officials. The District @olumbia Circuit
affirmed dismissal of these claims because “[thmord is devoid . . . of
any suggestion that they complied with any of thecedures governing

166. 28 U.S.C. § 1350 (2006).

167. Id.

168. Sosav. Alvarez-Machain, 542 U.S. 692, 62042.

169. Pub. L. No. 100-694, 102 Stat. 4563 (19884lifeed at 16 U.S.C. § 831c-2 (2006); 28
U.S.C. 88 1 note, 2671, 2671 notes, 2674, 2679 26Tes (2006)).

170. 28 U.S.C. § 2679(d)(1) (2006).

171. 28 U.S.C. §8 2671-2680 (2006).

172. 1d. § 2675(a).
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the filing of an administrative claim with DoD omne of the military

departments®®Even assuming exhaustion is satisfied, the FTGhazos

a number of exceptions that can bar relief for rex¥ewvar on terror
plaintiffs. These include, for example, activitibat took place in aforel n
country"*and those that involve exercise of a “discretighfamction.’

The key point in the suit thus becomes the validitghe Attorney
General’s scope of employment certification. Cowii entertain a
challenge to a certification, although it is prifaaie evidence of scope of
employment.®The plalntlff bears the burden of rebutting thetiteation.
Rasulshows how onerous this burden can be. The plEraifjued that
torture cannotbe within the scope of employmént.Relying on both
precedent and thRestatement (Second) of Agehéythe District of
Columbia Circuit rejected this argument and affidntlee district court’s
decision’

The court of appeals did not focus on the militamar on terror
context, but it relied heavily on scope of emploptrsases primarily from
the private sector. For example, a deliverymandaaii¢hin the scogJe of
his employment “when he assaulted and raped a roestd
laundromat employee acted “within [the] scope afdmployment When
he shot [a] customer during [a] dispute over rerhofalothes from [a]
washing machine®* These disputes—in which the employer was held
liable—arose out of the conduct of the employetsibess. By analogy,
“the detention and interrogation of suspected enepmbatants is a
central part of the defendants’ duties as militaffjcers charged with
winning the war on terror®* The District of Columbia Circuit Court
emphasized that tiRestatemerdeclares that “criminal conduct is npar
seoutside the scope of employmeft”One can question this aspect of
Rasulon at least two levels. The plaintiff's principgd&im was based on

173. Rasul | 512 F.3d 644, 661 (D.C. Cir. 2008).

174. 28 U.S.C. § 2680(k) (2006).

175. Id. § 2680(a)see also, e.gRichard Henry Seamob, S. Torture as a Tar87 RUTGERS
L.J. 715, 742-50 (2006). Professor Richard Hengn®m concludes that “precedent strongly
suggests that the formulation of the policies tiate led to the torture of suspected terrorists
involves the kind of discretion that the discretionfunction clause protects. The policies are
‘susceptible to’ considerations of public safetyreign intelligence needs, military strategy, and
foreign relations.’ld. at 749.

176. Rasul | 512 F.3d at 655 (citing Council on Am. Islamid&®ns v. Ballenger, 444 F.3d
659, 662 (D.C. Cir. 2006)).

177. 1d. at 656.

178. E.g, id. at 655-56 (applyinRestatemerfactors).

179. Rasul | 512 F.3d at 656—6Rasul I| 563 F.3d 527, 533 (D.C. Cir. 2008§rt denied
130 S. Ct. 1013 (20009).

180. Rasul | 512 F.3d at 65%&eeLyon v. Carey, 533 F.2d 649, 655 (D.C. Cir. 1976).

181. Rasul | 512 F.3d at 657-58 (citing Johnson v. WeinbeB4 A.2d 404, 409 (D.C.
1981)).

182. Id. at 658.

183. Id. at 659.
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torture. Torture is a violation of fundamental \@uecognized in statutes,
treaties, and, by implication, the Constitutf8fiAs Professor David Cole
puts it, “[t]orture is different. International and.S. law provide that
torture is never justifiable, under any circumsts)dor any reason, in war
or peace.*®® For example, a “necessity defense” cannot be fosad
against a claim of torturé® On a different level, one can question the use
of cases in which the result was to impose ligbdm the employer as a
means to let individual defendants escape liakalitgt remit plaintiffs to
the quagmire of the FTCA.

Up to this point, cause of action analysis hasg$edwn the role of the
judiciary, both in creating and defining the congtonal tort action in the
Bivenscontext and in interpreting the statutory causestion created by
RFRA, TVPA, and ATS. However, Congress’s role magdme more
important. It might, for example, create privatases of action with more
specific connections to the war on terror thandhiesee statutes. A section
of the Foreign Intelligence Surveillance Act prasdor civil liability if it
has been violatet¥” In an important ruling on the National Security
Agency’s program on warrantless electronic surardk, a federal district
court awarded damages under this section, althibtrglated the statute as
a waiver of sovereign immunity® Thus, damages were awarded against
the government but not against individual offici4fCongress might also
act to restrict whatever causes of action are abial It has attempted to
eliminate jurisdiction over complaints by “enemymmatants**®and has
provided defenses to claims arising out of inteatim practice$’ Given
these steps, it seems unlikely that Congress wilfarther to ease the
cause of action problems described above. As ntitede problems can
prevent a potential plaintiff from even bringinganstitutional, or similar,
tort action in the war on terror context. Profeddargulies observes that
“[iln decisions that appear most likely to be imhiial, courts have
displayed categorical deference, precludngnsactions and encouraging
officials’ unwise risk-seeking behaviol* Moreover, cause of action

184. SeeSeamonsupranote 175, at 716 n.1 (citing domestic and intéomat law, including
the Detainee Treatment Act, which provides thaio“individual in the custody or under the
physical control of the United States Governmeggardless of nationality or physical location,
shall be subject to cruel, inhuman, or degradiagttment or punishment.”).

185. THe TORTUREMEMOS 7 (David Cole ed., 2009).

186. See idat 23-24 (discussing “necessity” and “self-defédséenses).

187. 50 U.S.C. § 1810 (2006).

188. In re Nat'l Sec. Agency Telecomms. Records Litig., 70&&pp. 2d 1182, 1193 (N.D.
Cal. 2010).

189. Id. at 1202-03.

190. Military Commissions Act of 2006, Pub. L. NtD9-366, § 7, 120 Stat. 2600, 2635
(codified as amended at 18 U.S.C. § 2441(e) (SWipp009)).

191. Detainee Treatment Act of 2005, Pub. L. N#@-148, § 1004, 119 Stat. 2739, 2740
(codified as amended at 42 U.S.C. § 2000dd-1 (Slu20908)).

192. Peter MarguliesJudging Myopia in HindsightBivens Actions, National Security
Decisions, and the Rule of La@6 lowa L. Rev. 195, 221 (2010).
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problems are only the first of many limit§.

2. Immunity

The doctrine of immunity is controversial. If thefdndant invokes it
successfully, the suit is over. Critics have labetecent |mmun|ty
developments as a “twentieth century betrayal ohébng principles
Yet, “it is widely belleved that some degree of iommty for individual
officers is imperative*®® The tension between immunity aktarbury is
particularly significant. For Professor Akhil Amait contradlcts
Marbury’s “central tenet” that “every right . . . must haaveemedy
However, the Supreme Court majority Mixon V. Fltzgerald
decision granting the President absolute immunitgw-$he issue |n a
different light: “[I]t is not true that our jurispdence ordinarily supplies a
remedy in civil damages for every legal wrorlgf Besides immunity, the
Court noted the importance of denials of impligghts actions and denials
of Bivensremedies on special factors groundslt also noted that
“Marbury . . .losthis case in the Supreme Co

The obvious question that the existence of imnyupdses is what
rationale is strong enough to blunt the thrusMairbury. The Supreme
Court’s consistent answer to this question has theeneed to ensure zeal
on the part of public officials when performancetddir duties puts them
in conflict with citizens®! Here is how the Court iNixon described a
foundational 19th Century decision:

Drawing upon principles of immunity developed ingtish
cases at common law, the Court concluded that &[t]h
interests of the people” required a grant of akdeahamunity

to public officers. In the absence of immunity, @eurt
reasoned, executive officials would hesitate ta@se their
discretion in a way “injuriously affect[ing] the asims of
particular individuals,” even when the public igstrrequired
bold and unhesitating action. Considerations obfiapolicy
and convenience” therefore compelled a judiciabgadtion

193. See Developments in the Law—Access to Geupisanote 18, at 1163 (concluding that,
“[D]etainees face daunting legal challenges tomgtheir claims of wrongful detention, torture and
abuse heard in federal court.”).

194. Akil Reid Amar & Neal Kumar Katyal, CommentarExecutive Privileges and
Immunities: TheNixon andClinton Cases108 Harv. L. Rev. 701, 709 (1995).

195. ERwIN CHEMERINSKY, FEDERAL JURISDICTION 526 (5th ed. 2007).

196. Amar & Katyalsupranote 194, at 707.

197. 457 U.S. 731 (1982).

198. Id. at 754 n.37.

199. Id.

200. Id. at 755 n.37.

201. E.g, id. at 753 n.32.
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of immunity from suits arising from official act®

Analytically, there are two forms of immunity: aliste and qualified.
The former is rare, however. Even those officialsovhave it—e.g.,
legislators, prosecutors, and judges—are only inenwhen sued for
functions that are part of the core of the offitaticreates the immunity in
the first place. For example, judges are immuneadts performed in their
judicial capacity’”® Society does not want them to be in fear of atspit
the losing pargy They are not immune, however,d@ministrative or
executive acts’

Qualified, not absolute, immunity is the norm dPto 2009, the Court
required a two-step inquiry:

First, a court must decide whether the facts tipddiatiff has
alleged (see Fed. Rules Civ. Proc. 12(b)(6), (c3hown (see
Rules 50, 56) make out a violation of a constitugioright.
Second, if the plaintiff has satisfied this firs¢fs, the court
must decide whether the right at issue was “clearly
established” at the time of defendant’s allegedcomsluct.
Qualified immunity is applicable unless the offlgaonduct
violated a clearly established constitutional rigfit

The Court modified this inquiry iRearson v. Callahaf’® making the
first step optionaf®’ It remains to be seen whether ellmlnatlon of tres f
step will impede the articulation of constltutlomlglhts ®The important
point is that the defendant’s immunity is defineg reference to his
perception of the plaintiff's rights and whetherathperception was
reasonable. Finally, immunity is often analyzedhagyht the defendant
possesses separate and distinct from the meritgghianiot to be tried at
all in certain case¥? Denial of an immunity claim can be appealed at
once, under the “collateral order” doctrif@.

Qualified immunity has played an important rol¢hia reverse war on
terror litigation. An important question has belea ¢larity with which the
plaintiff's asserted rights were established at time of violation.

202. Id. at 744-45 (quoting Spalding v. Vilas, 161 U.S. 4838-99 (1896) (citations
omitted)).

203. See, e.g.CHEMERINSKY, supranote 195, at 534-37.

204. Id.

205. Pearsonv. Callahan, 129 S. Ct. 808, 81520@9 (citations omitted) (citing Saucier v.
Katz, 533 U.S. 194, 200 (2001); Anderson v. Creighéd83 U.S. 635, 640 (1987)).

206. 129 S. Ct. 808 (2009).

207. Id. at 821.

208. See idat 819 (discussing role of first step).

209. Mitchell v. Forsyth, 472 U.S. 511, 525-26830

210. See, e.g.Nixon v. Fitzgerald, 457 U.S. 731, 741-44 (19@d¥cussing doctrine in
context of absolute immunity).
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Plaintiffs will often win this battle. ligbal v. Hasty"** a classic conditions
of confinement case, the Second Circuit remarked:

[T]he exigent circumstances of the post-9/11 candexnot
diminish the Plaintiff’s right not to be needlessrassed and
mistreated in the confines of a prison cell by e¢pd strip
and body-cavity searches. This and other rightsh s1$ the
right to be free from use of excessive force andtade
subjected to ethnic or religious_discrimination, reveall
clearly established prior to 9/11 . 2*2,

There may be rights, viewed as_more at the matgat, were not
clearly established at the relevant tifieThe Pearsonrule, permitting
omission of the inquiry as to whether a right exiat all, may slow
clarification of the existence of rights. For ndim@ns complaining of
conduct outside the United States, the major imitguquestion will be
whether they possessady constitutional rights and whether defendants
could have reasonably foreseen that they did.

If we assume that most of the suits under discaskere will be
brought against Bush-era officials for actions ml&the United States, a
number of claims will be barred by qualified immiyniOf course, the
Boumedieneule might be extended to rights beyond habeasis@pd the
areas beyond Guantanaftb.These developments would raise, in the
immunity context, the question of whether defendashould have
foreseen the rights despite the District of Coluarircuit’s view inRasul
that they could not®® The Ninth Circuit has required a high degree of
foresight on the defendant official’'s part, eveouph there were no
decisions squarely on point that would invalidaseconduct*® In Al-Kidd
v. Ashcroff!’the court noted the presence of dicta, decisiommalogous
issues, and the point that “the histo% and purposk the Fourth
Amendment were known well before 2003¥Still, an important goal of
qualified immunity is that officials—whose zeal tlsgstem wants to
encourage—should not have to guess about the eséstd rightsRasul
will probably be followed by other courts, permrmtinumerous assertions
of qualified immunity in suits by aliens based amduct outside the

211. 490 F.3d 143 (2d Cir. 2007¢y’'d sub nomAshcroft v. Igbal, 129 S. Ct. 1937 (2009).

212. Hasty, 490 F.3d at 159-60.

213. Id. at 16768 (procedural due process rights priprisbn administrative segregation).

214. SeeAl Maqaleh v. Gates, 604 F. Supp. 2d 205, 208-D® (. 2009) (extending
Boumedieneule to Bagram Airfield, Afghanistanjev'd, 605 F.3d 84 (D.C. Cir. 2010).

215. Rasul Il 563 F.3d 527, 530 (D.C. Cir. 2009) (“No reasoerajuvernment official would
have been on notice that plaintiffs had any Fifthelhdment or Eighth Amendment rightscgrt
denied 130 S. Ct. 1013 (2009).

216. SeeAl-Kidd v. Ashcroft, 580 F.3d 949, 970 (9th CiO@),cert granted 79 U.S.L.W.
3062 (U.S. Oct. 18, 2010) (No. 10-98).

217. 1d.

218. Id. at 970-71
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United States. In the domestic war on terror canteasuls utility to
defendant officials is less clear. John Yoo hasl shat it is of little
value?*® Thus, qualified immunity may be less of a problEmn some
plaintiffs than cause of action issues.

Of course, the war on terror could cause the damesges to change.
This is certainly a context in which we want offils to act with zeal.
Front-line officers may have to make split-secordisions that could
affect thousands of lives. Higher-level officialsaynhave to formulate
policies that run up against constitutional prate in order to adequately
investigate the terror thre® Thus, officials at all levels need freedom to
act. Even if current suits are only against Bushiadstration officials, the
law must seek to develop immunity doctrines thabtgut future
administrations as well. One of the rationales fmmunity is the
importance of attracting individuals to governmsetvice without their
having to fear a constant barrage of suits for gittieir duty’?* Moreover,
given the war on terror, federal officials may havepecial need for
immunity that their state and local counterpart& ldmmunity is a judge-
made doctrine, heavily driven by concerns of pupliticy*?* The big
guestion is whether the Court might formulate spleailes for federal
officials engaged in the war on terror.

Any such effort to change the rules would be a gieard bifurcating
federal level immunity from that enjoyed by statel docal officials. As
such, it would run counter to one of the fundamletet@ets of immunity
law: that it is the same for federal and statec@ifs. In Butz v.
Economoif?®the Supreme Court declared categorically thatdeem it
untenable to draw a distinction for purposes of imity law between suits
brought against state officials under § 1983 arits sarought directly
under the Constitution against federal officig&. The Court noted that
prior precedent had treated the two questions &scimangeable and
concluded that the immunity inquiry in both congesghould be guided by
the same policy consideratioffSIn an excellent recent article ivens
Professor James Pfander and his co-author DavithBais reinforce the
Butzparallelism in the following terms: persons whelseecourse from
the courts for violations of their rights by publidficials should not
encounter different doctrines of immunity dependinghe happenstance
of the level of government for which the officiabrks*?®

219. John YooTerrorist Tort TravestyWALL St. J., Jan. 19, 2008, at A13.

220. See, e.g.Ashcroft v. Igbal, 129 S. Ct. 1937, 1953 (200@nphasizing importance of
freeing from litigation officials who are respondito a national security emergency).

221. 1d.

222. See, e.gNixon v. Fitzgerald, 457 U.S. 731, 744-45 (1982).

223. 438 U.S. 478 (1978).

224. 1d. at 504.

225. 1d. at 503-04.

226. James E. Pfander & David BaltmafsthinkingBivens Legitimacy and Constitutional
Adjudication,98 G=o.L.J. 117, 124-25 (2009).
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Things may not be so clear, howe\Butzwas a 5-4 decisiofi’ Four
Justices sharply disagreed with the majority andoeated “differing
standards of immunity?®® For Justice William Rehnquist, “even a
moment’s reflection on the nature of tBévenstype action and the
purposes of § 1983, as made abundantly clearsrQburt’s prior cases,
supplies a compelllng reason for distinguishingveen the two different
situations.?®’He emphasized Congress’s waiver of sovereign inftsnicn
the FTCA and argued that the federal governmengresger sugerwsory
power over its own officials than it does over stafficials>*° On a
conceptual level, different treatment of the imntyiguestion might be
warranted by the fact that § 1983 is a statutonyseaof action while
Bivens—the principal source of suits in which federal immtyissues will
arise—is entirely judge-made. Certainly, the Court hakéal to the hlstory
and purpose of § 1983 to resolve issues of stateaal immunity”** And
with respect to the availability dBivensactions, it has developed a
significant doctrine of limitation—special factasunseling hesitation—
not present in the § 1983 context. It is true, despese arguments, that
any move away from parallelism would be a big sBeji the full effects of
the war on terror on the judicial role and judiaialctrines remain to be
seen.

If courts are willing to take this step, what migimmunity doctrine
look like? One can find the suggestion_ that absoltmmunity is
approprlate in the national security cont€XtHowever, Mitchell v.
ForsytH>® appears to have put an end to this p055|b|I|tyhaMgh the
Mitchell Court was split in numerous ways, there seenhes fitissibility of
a reconsideration of the prevailing opinion’s vithat “[tjhe danger that
high federal officials will disregard constitutidraghts in their zeal to
protect the national security is sufﬁmently reeatounsel against affording
such officials an absolute immunity** The question will become how to
apply the current framework for qualified immunity the special
circumstances of the war on terror. The currenig$as on the defendant’s
knowledge of the plaintiff's rights. In his bobdlot a Suicide Pa¢t> Judge
Richard Posner considers the question of “howifallerties based an
the Constitution should be permitted to vary witle threat level®

227. Justice Byron White authored the majoritynggm. Butz,438 U.S. at 480.

228. Id. at 525 (Rehnquist, J., dissenting).

229. Id.

230. Id. at 524-25.

231. See, e.g.Pierson v. Ray, 386 U.S. 547, 554 (19@&1)t see Butz438 U.S. at 501-02
(majority opinion) (questioning emphasis on ledistacreation of cause of action in determining
immunity).

232. SeeMitchell v. Forsyth, 472 U.S. 511, 538, 540-4288p(Stevens, J., concurring).

233. 472 U.S. 511 (1985).

234. 1d. at 523 (majority opinion).

235. RcHARD A. POSNER NOT A SUICIDE PACT: THE CONSTITUTION IN A TIME OF NATIONAL
EMERGENCY (2006).

236. Id. at 7.
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Posner advocates a balancing approach to deterthmescope of
constitutional rights in emergency circumstarfééBuilding on Posner, a
defendant official could argue that the emergeircymstances of the war
on terror rendered the plaintiff's rights less ‘ally established” than they
would have been in normal times.

An argument along these lines was advanced inrgtégbal appeal to
the Second Circuft® On the issue of qualified immunity, some defenslant
argued that “the post-9/11 context requires a @iffeoutcome*° They
contended that “even if the law was clearly esshlgld as to the existence
of a right claimed to have been violated, it wasalearly established in
the extraordinary circumstances of the 9/11 atickits aftermath®®As
noted, the court rejected the argument both omgtbend that the rights
were clearly established and on the ground that“th@not vary with the
surrounding circumstance$:® Later in the Article, | will address the issue
of whether arguments of this sort can be put fodwas substantive
defense$*| raise the point here both to underscore howetyentangled
immunity and merits issues can become and to raMedefendants may
piggyback merits issues onto immunity denial apgpekhn Yoo may be
right, for nowy, on the limited value of immunitytil§ defendants will win
some case¥? Collateral appeals of immunity denials—coupledhwit
possible piggybacking of other isstfs—could lead to long delays. And,
of course, given the uncertain reaclBotimediengt seems almost certain
that Bush administration officials can claim immiynivith respect to
claims by aliens based on actions arising outfidé&nited States. In sum,
immunity is not a toothless tiger. It represent& onore limit to the
availability of reverse war on terror suits.

3. The Shadow dfjbal—Pleading, Supervisory Liability, and
Immunity Reinforced

lts 2009 decision iAshcroft v. Igbal®is widely regarded as one of the
Supreme Court’s most important rulings on pleadetuirements under
the Federal Rules of Civil Procedf&.lts importance extends well

237. 1d. at 9, 31, 35, 41.

238. Igbal v. Hasty, 490 F.3d 143 (2d Cir. 200&Y,d sub nomAshcroft v. Igbal, 129 S. Ct.
1937 (2009).

239. Hasty 490 F.3d at 159.

240. 1d.

241. 1d. at 159-60.

242. See infraPart 111.C.3.

243. E.g, Rasul 1| 563 F.3d 527, 532—-33 (D.C. Cir. 2008¢rt denied 130 S. Ct. 1013
(2009).

244, See Mitchell v. Forsyth, 472 U.S. 511, 548-49 (198Bydnnan, J., dissenting)
(criticizing the Court’s “toothless” standard redig issues that can be raised on interlocutory
appeals of immunity denials).

245. 129 S. Ct. 1937 (2009).

246. See, e.gAdam Liptak,Case About 9/11 Could Lead to a Broad Shift onlCaavsuits
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beyond pleading, particularly for the civil suitsclssed in this Article.
Igbal was a reverse war on terivensaction. The plaintiff claimed that
after the September 11 attacks, federal officidégpéed a policy of highly
restrictive detention of Arab Muslim men. Havingbeletained pursuant
to this policy, the plaintiff further alleged misatment of varlous sorts
including physical harm and interference with rieligs practice$?’ He
sued both the high-level officials responsibletfas policy and the lower-
level officials who carried it ouf:® He asserted constitutional claims under
Bivensand statutory claims of the sort discussed ab&\rapst of which
were dismisse&® The case came before the Second Circuit on appeal
from a denial of a claim for qualified immunity. &lappeals court cast the
immunity claim in the following terms:

[The] arguments with respect to qualified immuril into
several broad categories: (1) the Plaintiff's atems do not
allege the violation of a clearly established rigB) do not
allege sufficient personal involvement of the Defants in
the challenged actions, (3) are too conclusoryweyame a
gualified immunity defense, and (4) the Defendaatsions
were objectively reasonable. Permeating the Defeista
assertion of a qualified immunity defense is thatention
that, however the defense might be adjudicatedommal
circumstances, the immediate aftermath of the @ttack
created a context in which the defense must bessesde
differently and, from their standpoint, favoraBty

It denied virtually all of the immunity clainfs? At issue before the
Supreme Court were the immunity claims of two higihking officials—
former Attorney General John Ashcroft and FBI Diogc Robert
Mueller 3

The Court reversed the deni&t$Central to its resolution of the issue
was its understanding of the concept of supervisabyity. Plaintiff did
not allege that Ashcroft and Mueller confiscatesl Koran. But he did
allege that they formulated the policies that péedithe abuses, knew of

N.Y.TiMES, July 21, 2009, at A10 (callirigbal “[t]he most consequential decision of the Supreme
Court’s last term”).

247. Seelgbal, 129 S. Ct. at 1943-44 (outlining allegations).

248. The Supreme Court decision dealt only witl twigh-level officials: the Attorney
General and the Director of the FBl. at 1942.

249. See suprdart 111.C.1.

250. Igbal v. Hasty, 490 F.3d 143, 150-01 (2d 8007) (summarizing the litigation in the
district court),rev’d sub nomAshcroft v. Igbal, 129 S. Ct. 1937 (2009).

251. Id. at 151.

252. Id. at 168-77.

253. Ashcroft v. Igbal, 129 S. Ct. 1937, 1942 @00

254. Id. at 1943. The opinion focuses more on pleading elated issues than on the merits of
each individual claimSee idat 1942—43.
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and condoned the policies, and acted because cddbereligion, and/or
national origin of the plaintiff and his fellow dghees>® The Court
treated the case generally as raising a claim aofonstitutional
discrimination®®® It saw the problem as essentially one of superyiso
liability: did the plaintiff adequately claim disorination bytheseofficials,

or was he attempting to hold them liable for this a¢ subordinate$? If
the latter, any such claim would run into the wesdtablished doctrine that
“[gJovernment officials may not be held liable ftive unconstitutional
conduct of their subordinates under a theomespondeat supericr>®

The majority held that the plaintiff had failedrteeet the requirement
that he “plead that each [gJovernment-official chefant, through the
official’s own individual actions, has violated tBenstitution.?*°What is
unclear is whether this is a holding about superyidiability in the
discrimination context or in every context. The amdy opinion can be
read both ways. At times, it focuses on the apparentention that a
supervisor's knowledge of his subordinate’s disamatory purpose
amounts to the supervisor’s violating the Constitut® But the majority
is also more categorical: “In a .Bivensaction—where masters do not
answer foratehle torts of their servants—the ternp&uisory liability’ is a
misnomer.

The last sentence appears to remove supervisoiltiidrom Bivens
actions. The dissent read the opinion this wayofdiag to Justice David
Souter, “the majority is not narrowing the scopem@ervisory liability; it
is eliminatingBivenssupervisory liability entirely?? If accurate, this
broad reading may pose serious problems for pisistiing policy makers
over their individual grievances and for the uilitf the civil suit as an
accountability mechanism in examining policies. iflds would
presumably have to show not just that a policytedinconstitutional
results, but also that such results were one ajatds. It may be that,
outside the discrimination context, plaintiffs dealing policies such as
extraordinary rendition can make this showing. Hesvedefendants will
certainly try to separate the consequences ofieydobm the policy itself.
Much will depend on the attitude of lower countsAl-Kidd v. Ashcroft®®
decided aftergbal, the Ninth Circuit offered the following analysis:

255. Id. at 1954-55 (Souter, J., dissenting).

256. Id. at 1947 (majority opinion).

257. 1d. at 1949.

258. Id. at 1948.

259. Id.

260. Id. at 1950-52. The Court stated that “[t}he factoesessary to establishBivens
violation will vary with the constitutional provisn at issue.1d. at 1948.

261. Id. at 1949.

262. Id. at 1957 (Souter, J., dissenting).

263. 580 F.3d 949 (9th Cir. 2008grt granted 79 U.S.L.W. 3062 (U.S. Oct. 18, 2010) (No.
10-98).
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Al-Kidd’s complaint does not allege that Ashcrofasv
directly involved in the decision to detain al-Kid8ut
“direct, personal participation is not necessargstablish
liability for a constitutional violation.” Supernass can be
held liable for the actions of their subordinatBsfr setting
in motion a series of acts by others, or knowingfysing to
terminate a series of acts by others, which thegwkior
reasonably should have known would cause othearslict
constitutional injury; (2) for culpable action araiction in
training, supervision, or control of subordinaté3) for
acquiescence in the constitutional deprivation by
subordinates; or (4) for conduct that shows a ‘e or
callous indifference to the rights of othef&*”

Not all plaintiffs may be so fortunate.

Given the uncertain standard for substantive lighithe question
arises as to what a plaintiff must plead in oraesdrvive a motion to
dismiss a claim. The pleading issue is regardethesentral point of
Igbal.***It has been widely discussed elsewH&tewill discuss it briefly
here. The Court put forward a distinction betwelragings that “are no
more than conclusion® —and thus not entitled to the assumption of
truth—and “well-pleaded factual allegations [thagi] plausibly give
rise to an entitlement to relief®® Statements that at least implicitly
contain legal conclusions run the risk of fallingni the former categofy?
Thus, Igbal's use of terms_like “willfully and meiously,” “solely on
account of his religion,” eté’? appeared to the majority to be nothing
more than the “formulaic recitation” of a legaliofe’”* The complaint did
allege facts such as intentionally adopting “restre conditions of
confinement.?’> However, the Court reasoned that the more “plaeisib
explanation for this conduct was a legitimate, pegical one®”

It will take lower courts some time to sort out fheading implications
of Igbal. However, it is apparent that plaintiffs who hanat yet had the

264. Id. at 965 (citations omitted) (citing Wong v. UnitStates, 373 F.3d 952, 966 (9th Cir.
2004); Larez v. City of L.A., 946 F.2d 630, 646h(@ir. 1991)).

265. See, e.gThe Supreme Court, 2008 Term: Leading Ca%28 HiRrv. L. Rev. 153, 252—
53 (2009) (discussing importancelgbal and impact on pleading stage of litigation).

266. E.g, Recent Cas®).C. Circuit Quashes Subpoenas for Congressmastiieny to the
House Ethics Committeedn re Grand Jury Subpoends/1 F.3d 1200 (D.C. Cir. 2009123
HARv. L. Rev. 564, 586-87 (2009) (discussing impactigifal on international human rights
litigation).

267. Ashcroft v. Igbal, 129 S. Ct. 1937, 1950 @00

268. Id.

269. Seeid.

270. Id. at 1951.

271 1d.

272. 1d.

273. 1d. at 1951-52.
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benefit of discovery will face a challenge in crajtcomplaints that satisfy
the Court’s more stringent reading of Rule 8. Thasnlikely response is
highly detailed pleadings, with as much “factualaterial as possible.
Such a development might seem little more tharpartigre from the spirit
of the Rules. However, thgbal Court indicated a willingness to take a
complaint and decide more than just its sufficieasya device to get the
case started. The plausibility standard gives #ferdlant the opportunity
to argue |ts case at the pleading stage, with tindelm apparently on the
plaintiff.?’*Howevergbal plays out in the lower courts, it has the poténtia
to make things harder for plaintiffs in reverse warterror suits. It is no
coincidence thaibal itself was such a suit.

Igbal was the first reverse war on terror suit demdyedihb Court in
which the plaintiff sought damages instead of hatmapus”® In fact,
Igbal emerges, totally apart from its significance ateaging case, as an
important contribution to the doctrine of officiadmunity from damages
suits. During the same term, Pearson v. Callahanthe Court re-
emphasized the importance of qualified |mmun|tyas immunity from
suit rather than a mere defense to liabili/®”Igbal makes ciear the
majority’s concern for the qualified immunity defenwhen officials are
responding to “a national and international etguremergency
unprecedented in the history of the American Repubi’’ Particularly
significant is the Court’s receptivity to the bréadf the defendants’
collateral appeal of the denial of their qualifi@dmunity defense,
including their attack on the sufficiency of thengalaint’s statement of a
cause of actioA’® The plaintiff argued that the defendants had prtese‘a
gualified immunity appeal based solely on the caimpls failure to state a
claim and not on the ultimate issues relevant eodhalified immunity
defense itself?”® The majority, however, was unwilling to separdte t
issue of the clearly established nature of thenptBs rights from the issue
of whether he had sufficiently alleged that theedefants had violated
them. The latter issue might be viewed as raisioigtp closer to the
merits—an “I didn’t do it” defense—but the Courtwsdahe two as

274. See The Supreme Court, 2008 Term: Leading Csspsanote 265, at 261 (contending
thatlgbal changes plausibility standard into a probabilitgp

275. The high profile cases fradamdi v. Rumsfe|b42 U.S. 507 (2004), ®oumediene v.
Bush 553 U.S. 723 (2008), all arose out of petitiamrshfabeas corpus. So far this term, the Court
has issued an opinion in a case testing a majdrteantrist criminal statute. Holder v.
Humanitarian Law Project, 130 S. Ct. 2705, 27120(®Qholding statute to be constitutional as
applied to petitioners). It has denied certionapiivate damages suits of the sort under discassio
here.See Rasul JI563 F.3d 527 (D.C. Cir. 2009ert. denied130 S. Ct. 1013 (2009); Arar v.
Ashcroft, 585 F.3d 559 (2d Cir. 200@ert. denied 130 S. Ct. 3409 (2010), but has granted
certiorari inAl-Kidd.

276. 129 S. Ct. 808, 815 (2009) (quoting MitchelForsyth, 472 U.S. 511, 526 (1985)).

277. Igbal, 129 S. Ct. at 1953 (quoting Igbal v. Hasty, 498dF143, 179 (2d Cir. 2007)
(Cabranes, J., concurring)).

278. See idat 1945-47 (discussing applicability of doctrine).

279. 1d. at 1946.
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“inextricably intertwined.?® Indeed, the Court went further, reading
Wilkie v. Robbin&! as precedent for consideriBivenscause of action
issues on an appeal from a denial of qualified imity.®? This approach
makes sense if one views immunity broadly as & righto face trial and
discovery for accusations that are baseless omntaenve as the basis of
recovery. One can thus find ilgbal a heightened pleading rule, a
restrictive approach to supervisory liability, amdenewed emphasis on
gualified immunity. The war on terror appears taendriven the Court’s
analysis on all three points, and reverse war orortglaintiffs may
encounter each or all of them.

4. The State Secrets Privilege

A plaintiff might successfully navigate all thebedgshold obstacles and
still not reach the merits. A significant obstagmgrticularly in suits
involving the war on terror, is the state secretsilpge?®® “Under the
state secrets doctrine, the United States may prdte disclosure of
information in a judicial proceeding if ‘there ig@asonable danger’ that
such disclosure ‘will expose military matters which the interest of
national security, should not be divulge@*Building on the concept of
“military,” both the Bush and Obama administratidrere invoked the
privilege in suits involving such war on terror tess as extraordinary
rendition?®® Critics have long argued that the privilege rumsnter to the
legal system’s provision of relief through condiinal tort actions and,
indeed, toMarbury itself?®*® As Professor Robert Chesney puts it
“concerns for democratic accountability are esplgcecute when the
privilege is asserted _in the face of allegations uoiconstitutional
government conduct® Courts differ over the extent to which the
privilege operates to exclude evidence as oppastrbtextent to which it
operates as a rule of non-justiciability with redp® the entire subject
matter of a particular suif® In Mohamed v. Jeppesen Dataplan,.[ffca

280. Id. (quoting Swint v. Chambers Cnty. Comm’'n, 514 85, 51 (1995)).

281. 551 U.S. 537 (2007).

282. Igbal, 129 S. Ct. at 194@8ut seeMohawk Indus., Inc. v. Carpenter, 130 S. Ct. 509,
(2009) (reaffirming general narrowness of collaterder doctrine).

283. See, e.g.Editorial, supranote 124 (criticizing Bush administration’s extimesuse of
privilege in war on terror civil suits).

284. El-Masri v. United States, 479 F.3d 296, @R Cir. 2007) (quoting United States v.
Reynolds, 345 U.S. 1, 10 (1953)).

285. SeeEditorial, supranote 50 (criticizing both administrations).

286. Cf. Amanda Frost, Essafhe State Secrets Privilege and Separation of Pweér
ForDHAM L. REV. 1931, 1962-63 (2007) (discussigrburywithin the context of the state secret
privilege).

287. Robert M. Chesne8tate Secrets and the Limits of National Secuiiiydtion, 75 Geo.
WAasH. L. Rev. 1249, 1252-53 (2007).

288. SeeAl-Haramain Islamic Found., Inc. v. Bush, 507 FBPO, 1197 (9th Cir. 2007)
(discussing different approaches taken by courts).

289. 563 F.3d 992 (9th Cir. 2009¢v'd en ban¢614 F.3d 1070 (9th Cir. 2010).
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panel of the Ninth Circuit narrowed considerably thery subject matter”
concept and emphaS|zed the role of the privilegh maspect to specific
evidentiary questionsS° The court expressed both separation of powers
concerns about preserving the judiciary’s role athcern for the
individual rights of those asserting harm from goweent action.
However, on September 8, 2010, the Ninth Circuiting en banc,
overruled the panel. The en banc majority viewedctse as one in which
the claims were so “infused” with state secrets #my effort to defend
against them “would create an unjustifiable risk’revealing thenf*
Even under a restrictive view, however, the stateet scales are heavily
weighted in the government’s favor. Exclusion okiagle piece of
evidence can force dismissal of a suit. It may makapossible for the
plaintiff to prove his clainf®? negate the defendant’s ability to mount a
defense293 or negate the plaintiff's ability to demonstratersiing to
proceec? Moreover, while courts purport to “balanc@”the weighing
process is limited. It is, at most, a partial balag. It would seem that the
greater the plaintiff's need for the evidence, miare reluctant the court
should be to find that the privilege attach®However, “even the most
compelling necessity cannot overcome the clainriefipge if the court is
ultimately satisfied that” the privilege appli€. Deference to the
executive plays a role, of course, even if the thas exercised its
authority to consider the matter in cam&f:Even if the government loses
its claim of privilege, interlocutory review may beailable?

At the moment, the privilege is the object of cdesable attention, in
large part because of the role it plays in wareorot litigation. Legislation
to restrict its use has been propo¥8dThe executive branch has
promulgated I|m|t|ng policies and procedu¥édut continues to invoke
the privilege®® 1t is likely that the privilege will remain a sificant factor
in reverse war on terror litigation, although onesmnrecognize that
shifting attitudes toward the privilege could fdradow a general pro-

290. Id. at 1003-04.

291. Mohamed v. Jeppesen Dataplan, Inc. 614 F038,11088, 1093 (9th Cir. 2010) (en
banc).

292. Cf. Mohamed563 F.3d at 1001.

293. Cf.id.

294. Al-Haramain Islamic Found., Inc. v. Bush, 303d 1190, 1205 (9th Cir. 2007).

295. E.g, Mohamed 563 F.3d at 1003.

296. SeeUnited States v. Reynolds, 345 U.S. 1, 11 (1953).

297. 1d.

298. Al-Haramain 507 F.3d at 1203.

299. Cf. id. at 1196 (noting that “[tlhe district coursya spontk certified order for
interlocutory appeal” by plaintiff).

300. See generallptate Secrets Protection Act, S. 417, 111th Ca&ap9).

301. SeeMemorandum from Eric Holder, Att'y Gen., to the ldsaof Exec. Dep'ts &
Agencies, Policies and Procedures Governing Iniatatf the State Secrets Privileffgept. 23,
2009), http://www.justice.gov/opa/documents/staerst-privileges.pdf.

302. See, e.g.Editorial,supranote 50.
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plaintiff shift.

5. The Merits

Although much of this Article’s focus is on thresthobstacles, it is
important to consider what might happen down treglrd he fact that a
suit gets past all the problems listed above arkkesa to the merits stage
IS no guarantee that it can serve as a full-s@eumntability mechanism.
The government might, for example, make a stragitsion to settld”
The key question is the extent to which the suilt s@rve the evaluative
component of accountability through having the quatly “say what the
law is.”*** Suppose the judge’s rulings on all motions arerfable to the
plaintiff and that any collateral appeals—of an iomty denial, for
example—qgo his way. Suppose further that the juglgestructions to the
jury reflect the plaintiff's view of the law. What the end result if the jury
returns a verdict for the defendant? The plaihtf nothing to appeal. The
appellate court will never get a chance to say whataw is with respect
to the underlying legal claim beyond what it maydsaid about immunity
and related issues. Some “law” will be made atstage’® Law will also
be made, particularly on motions to dismiss, atlistrict court level. But
the result is a piecemeal approach to accountabiitithin any one
lawsuit—particularly if the defendant official winand can claim
vindication for his actions and the policies thegpresent. As for
accountability resulting from the potential numbeésuits, the likelihood
of widely differing results undercuts the goal afiformity that seems
implicit in the notion of accountability as a guittefuture action.

The notion of plaintiffs losing is not fanciful. Argroup of lawsuits
will produce a mix of winners and losers. The reeawar on terror suit
seems likely to produce more of the latBixensactions in particular are
regarded as usually ending in defeat for the pfaiff® Reverse war on
terror suits may produce a strong combination wéetive defendants—
officials who were protecting the country, perhapgrzealously—and,
frequently, unattractive plaintiffs.

For those who see the civil suit as an opportutaitipring the Bush

303. SeeHatfill v. Ashcroft, 404 F. Supp. 2d 104, 121 (DA 2005). The government settled
Hatfill's case.SeeScott Shane & Eric LichtblaGcientist Is Paid Millions by U.S. in Anthrax Suit
N.Y. TIMES, June 28, 2008, at Al.

304. Marbury v. Madison, 5 U.S. (1 Cranch) 1377 {7803).

305. Professor Aziz Huq refers to “policy arbitabrough procedural manipulation.” Aziz Z.
Hug, Against National Security Exceptionalisg009 $p. Ct. Rev. 225,234 n.40.

306. See, e.g.Zaring,supranote 71, at 319 (“[T]he Supreme Court . . . hasnbalmost
uniformly hostile to would-be plaintiffs since 1982 But seAlexander A. Reinerfyleasuring the
Success divensLitigation and its Consequences for the Individuiability Model 62 SAN. L.
Rev. 809, 813 (2010) (contending tHaitzensactions succeed more frequently than is generally
assumed). The question on which | am focusingae#tension oBivensavailability to claims that
might be viewed as novel, as opposed to the megguént suit arising out of prison or police
contexts.
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administration to the heel of judicial accountdijlthe merits pose an
additional risk: judgment for the defendants migictude an element of
judicial justification of their acts. Let us assume a suit in which the
plaintiff makes a strong case that he possessedditutional right (or
rights) that was violated and in which the defend®es not contest the
facts. Itis still open to the defendant to ardwat he was entitled to violate
the right. Inlgbal, some defendants advanced the argument that feven
the law was clearly established as to the existeh@eright claimed to
have been violated, it was not clearly establisimethe extraordinary
circumstances of the 9/11 attack and its afterrithThis argument,
advanced as a claim of immunléé may be based dgeJBosner’s concept
of varying constitutional righ It is possible that courts will be
receptive to the concept of rights that diministhi@ context of the war on
terror. It is also possible that courts will coreidavorably the argument
that this context gives defendant officials greatethority to infringe
whatever rights the plaintiffs possessed. Althougsuccessful, thigbal
defendants argued that “the Government was entitbethke certain
actions that might not have been lawful before OHecause the
Government’s interests assumed special weight i@ post-9/11
context.®® The Bush Justice Department discussed these dssncep
extensively in evaluating possible prosecutionsffitials for torture®*°
An Office of Legal Counsel (OLC) memorandum emphedgithe publlc
policy coneerns that underlie the defenses of “ssqé and “self-
defense *! For example, the OLC stated its belief “that dnléay an
individual of the defense @notherwould be . . . supported by the fact
that, in thls case, the nation is under attack lamsl the right to self-
defense *2The OLC analysis has been criticiZ&tiMore importantly, it
is not clear how these concepts derived from timeical law would apply
to civil suits. But suppose there is some judieilatiorsement of either
defense. A court has spoken; evaluation has talkese pThis seems a
perfectly acceptable result if accountability iswed as a two-way street.
In sum, the civil suit emerges as a possible adebility mechanism. It
is perhaps closer to the retributive model thatméoinquiry model, but it
does bring into play the impartiality and legitingaf the judicial system.

307. Igbal v. Hasty, 490 F.3d 143, 159 (2d Ci©O20ev'd sub nomAshcroft v. Igbal, 129 S.
Ct. 1937 (2009).

308. See supraext accompanying notes 235-37.

309. Igbal, 490 F.3d at 159.

310. Memorandum for Alberto R. Gonzales, Counse¢he President, from Jay S. Bybee,
Assistant Att'y Gen., Office of Legal Counsel, Ftandards of Conduct for Interrogation under
18 U.S.C. 88 2340-2340A (Aug. 1, 200@),THE TORTUREMEMOS41,90-99(David Cole ed.,
2009).

311. Id.

312. Id. at 97 (emphasis added).

313. See, e.g.THE TORTUREMEMOS, supranote 185, at 23—28ut seePinessupranote 33,
at 143-53 (defending practice of Attorney Genepahions and reliance thereon as a defense to
criminal and civil suits).
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It can be seen as a default version of the comarisaodel. Moreover, as
far as involving the judicial system is concernée, civil damages suit is
the only game in_town. Injunctive actions and poosens each face
numerous hurdle¥d? and are unlikely to play a significant role as
accountability mechanisms. At the same time, tivé tort suit faces
serious problems as well. This Article thus turasthie obvious next
guestion: given the fact that war on terror ciwuiits do not constitute a
radical new species of litigation, and given theatential to serve as
accountability mechanisms, why does the legal sydteow so many

obstacles in their paths?

IV. WHAT EXPLAINS THE SYSTEMIC RESISTANCE TOREVERSEWAR ON
TERRORACTIONS?

A. General Considerations

The civil suit (usually 8ivensaction) seems well-positioned to play
the role of accountability mechanism. It can cdntte to all four stages of
accountability: informing; justification; evaluatip and_ rectification,
defined as compensation, sanctions, and detergeridahce’’® The notion
of important public law decisions being made thitourdjudication
is hardly a novel one. Yet, the legal system maleasgrse war on
terror suits extraordinarily difficult to bring. Athe Second Circuit put
it: “Our federal system of checks and balances igess means to
consider allegedly unconstitutional executive pgllout a private action
for . .. damages . . . is not one of thefif In this Part, | examine why, and
| consider two possible explanations. The first—aleped in section B—
is what might be labeled as “institutional concéeriie notion here is that
the limits of the tort suit make such actions utehle vehicles for the
broad policy determinations that accountabilitynseéo require, especially
when those decisions are cast in constitutionahestarhe analysis
considers arguments on both sides and concludéghinanstitutional
arguments against the tort suit have some weigdtarbunardly dispositive.
Section C argues that the crucial variable is tthet suits under
consideration involve the war on terror. Conceripsud the role of the
judiciary in national security become central. Defee to the political
branches becomes, in effect, a “special factor selimy hesitation” in a
general sense.

B. Their Finest Hour—the “Public Law” Litigation ands Bearing on
Tort Suits

Injunctive relief, particularly against Bush adnsimation officials, is

314. See supraotes 32—-33 and accompanying text.
315. See supranotes 56—-63 and accompanying text.
316. Arar v. Ashcroft, 585 F.3d 559, 574 (2d QD09).
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largely unavailable to war on terror plaintiffs aatking policies. Yet,
paradoxically, the notion of courts as accounthihechanisms derives
much of its force from a form of injunctive actitirat played a central role
in late 20th Century debates about the role of tsour America—the
institutional reform or “public law” litigation madfamous by Professor
Abram Chaye$!’ Chayes focused on litigation aimed at a wide waoé
governmental practic€s® and he insisted that “[w]e are witnessing the
emergence of a new model of civil litigatioft*Salient characteristics of
this new model included the increasing importancequitable relief, a
strong judicial effect on future events, awarerésise policy functions of
litigation and its impact on persons not beforedbert, a willingness to
engage in the sort of broad fact-finding engagdayitegislatures, and the
central role of the judicial decré® Indeed, the suits were portrayed as
giving access to political power to those who latké*

A major theme of the proponents of this litigatisach as Chayes and
Professor Owen Fisé? was their attempt to legitimize a broad societal
role for the courts—one that is central to anyrafieto use them as
accountability mechanisms, whatever form the actay take. Chayes
found legitimacy in “the ability of a judicial promncement to sustain
itself” in a continuous dialogue with “other potiéil elements,” including
“the press and wider publicd?® Within this dialogue, “judicial action
[could] only achieve][] . . . legitimacy by respondito, indeed by stirring,
the deep and durable demand for justice in ouespti** The public law-
suits of the late 20th Century were thus directerdants ofarbury.®*
Scholarly interest in these suits contintfés.

Current attempts to use the courts as war on texcoountability
mechanisms draw on the public law model as a saiditegitimacy. David
Zaring states that “[tlhe high profile policy-dited tort suit[s]” are “in
some ways inheriting the mantel of institution&bren litigation.”?’ They

317. SeeAbram ChayesThe Role of the Judge in Public Law Litigati@&® Harv. L. Rev.
1281passim(1976).

318. Seeidat 1284.

319. Id. at 1282.

320. Seeidat 1292-1302.

321. Seeidat 1315.

322. SeeDwen M. FissThe Supreme Court 1978 Teroreword: The Forms of Justic83
HAarv.L.Rev. 1, 9 (1979) (“The function of a judge is to ga@ncrete meaning and application to
our constitutional values.”).

323. Chayessupranote 317, at 1316.

324. Id.

325. See id(contrastingMarbury v. Madison5 U.S. (1 Cranch) 137 (1803), witbchnerv.
New York198 U.S. 45 (1905)).

326. See generallyJoanna C. Schwartklyths and Mechanics of Deterrence: The Role of
Lawsuits in Law Enforcement Decisionmakifg UCLAL. Rev. 1023 (2010) (discussing various
analyses regarding deterrent effects of civil itign on government officials and contending that
access to useful information about suits shoulg pleentral role).

327. Zaringsupranote 71, at 338-39.
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become almost “an alternative form of administrat@s well. The suits
certainly seek to constrain government officiafe] & they do not often
succeed in that, they do garner attention, whici, mlamate% generate
political coalitions to provide the relief that doee does not>** The suits
in question may be tort actions, but their scopaftsn broader than any
defendant or group of defendants. As Professor Apants out,
“[plervasive and systematic illegality will not_ahys be traceable to
specific individuals who can be called to accouft.”

The mantel only extends so far, however. Tort sangsquite different
from equitable actions in such key matters asfiading, retrospective as
opposed to prospective relief, range of particppgtand remedial powers
of the trial judge. Another important differencetisat the public law
actions drew much of their legitimacy from the ftwit federal judicial
power was exercised largely over state and locatititions. The
Fourteenth Amendment provides direct support f@esusion of these
institutions. Even in this context, the Court exgsed reservations about
ongomg federal judicial control over state militafNational Guard)
actions>° On the other hand, federal judges may feel a ‘appolitical
vulnerability 331 \when asked to oversee, even indirectly, policies a
activities of their co-ordinate branches.

There are obviously other limits to the role tmatividual tort suits can
play as forums about national policy. Consideffttiewing observations
by a congressional committee, as quoted by a fedeuat:

“[T]he development of the law regulating electronic
surveillance for national security purposes hashewven
and inconclusive. This is to be expected where the
development is left to the judicial branch in araawhere
cases do not regularly come before it. Moreoveg th
development of standards and restrictions by tdecigry
with respect to electronic surveillance for foreigtelligence
purposes accomplished through case law threateh<ivil
liberties and the national security because thatldpment
occurs generally in ignorance of the facts, circiamses, and
techniques of foreign intelligence electronic sutaece not
present in the particular case before the court.

... [T]he tiny window to this area which a pautar case
affords provides inadequate light by which judgesyrhe
relied upon to develop case law which adequateigrioas
the rights of privacy and national securi

328. Id. at 339.

329. Akhil Reed AmarQf Sovereignty and Federalis®6 YALE L.J. 1425, 1487 (1987).
330. SeeGilligan v. Morgan, 413 U.S. 1, 5-10 (1973).

331. Amarsupranote 329, at 1508.

332. In re Nat'l Sec. Agency Telecomms. Records Litig., 564SEpp. 2d 1109, 1119-20
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These concerns are not limited to the field oforadl security. The tort
suit does not usually examine generalized mantfestaof a phenomenon.
It is restricted to a particular claim and defertsat Parties do not engage
in a broad-ranging search for truth; they strivedavince the fact-finder
of a particular narrative, to discredit alternatisegsions, and to exclude
evidence that does not support their views. Trairts do not have the
fact-finding resources of a legislature. Moreotte,central role of the jury
introduces a wild card. The equity courts at theteeof the public law
model utilize a more “polycentric” party structutgan the adversarial
model and can benefit from broader fact-findingadalities. The contrast
with the commission model is even sharper. Comomsssuch as the 9/11
Commission have a broad mandate and broad leewgasting there. They
are not party driven, encumbered by rules of ewader necessarily
limited to highly fact-specific determinations. itteal form, they should
lack the partisan nature that the adversarial tyal lawsuits could
engender.

Nonetheless, | do not think that the aspects ofdhection discussed
above—particularly the “tiny window critique”—neaasily disqualify it
from playing an important role as an accountabitigchanism. We have
posited the goals of accountability to be the follmy: discovery and
exposition of official conduct; explanation and tjfisation by the
officials; evaluation of the conduct’s legality By authoritative source;
and rectification, defined as compensation anthtipesition of sanctions,
if appropriate, norm articulation that will detdsletpartlcular off|C|aIs if
necessary, and provision of guidance for officiaithe future®®3In terms
of achieving these goals, a tort suit of Bigensor similar variety that
proceeds to the merits looks pretty good. The factsaired and “found.”
The official’s defense will almost certainly offarjustification. Judicial
opinions, particularly at the appellate stage, wilbluate that defense.
Compensation may be awarded. A successful suipvallide deterrence.
The opinions, both on merits issues and on colateratters such as
immunity, will provide guidance.

An additional reason for viewing favorably the t@ttion as an
accountability mechanism is the legitimacy fadt@deral court judgments
are ggenerally viewed as legitimate, particularlthi@ area of constitutional
law,*** andBivensactions are a form of constitutional adjudicati®he
legitimacy of any “judgment” about an aspect of Bush administration’s
anti-terrorism policies is an extremely importawin. The subject is
intensely controversial and political. If those wippose the judgment can
attack the institution that rendered it—say fomigeioo political or too
partisan—its ability to serve the broader goalsactountability is

(N.D. Cal. 2008) (quoting ERMANENT SELECT COMM. ON INTELLIGENCE, FOREIGN INTELLIGENCE
SURVEILLANCE AcT 0F1978, H.RReP. No. 95-1283, pt. 1, at 21 (1978)).

333. See suprdext accompanying notes 56—63.

334. Cf. Cooper v. Aaron, 358 U.S. 1, 18 (1958) (discussirg'basic principle” of federal
judicial supremacy in constitutional law).
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compromised. | do not seek to somehow wish awagations to a
substantial judicial role in natignal governance-egfions such as the
“counter-majoritarian” difficulty®>® for example. Indeed, such objections
may be particularly acute in the national secusitya when the courts
place themselves at odds with the political brasctme of the theses of
this Article is that there are substantial reasoreferred to in shorthand
form as deference and discussed in the next seefmmncourts not to do
this. But that thesis does not rest on any notfidhecourts’ illegitimacy
as deciders of major public issues. Indeed, ihes vtery fact of their
legitimacy that might lead one to accept their ditfieole as accountability
mechanisms to review Bush-era anti-terrorism pesici

Any discussion of the legitimacy of the tort sustan accountability
mechanism would be incomplete without a referemcrofessor Lon
Fuller's analysis of courts as articulators of publalues through the
process of adjudicatiofi® Fuller's views are sometimes presented as
focused on a narrow “dispute resolution model”@sosed to the broader
“public law model” discussed aboV¥¥. Professor Robert Bone has
persuasively challenged this notiofi. For Bone, “Fuller viewed
adjudication as a profoundly public institution kwia vitally important
social function. It was through the process of ditjation that reason was
applied to the task of developing frameworks teeottle ongoing process
of human interaction, including the articulationpafblic norms.2* For
Fuller, the sharply focused adversary process pemnme judge to see a
problem from all relevant sides. He described #ut fof advocacy [as]
not a concession to the frailties of human nathut,an expression of
human insight in the design of a social framewoithiw which man’s
capacity for impartial judgment can attain its ésl realization**° Bone
summarized “the core purpose of adjudication” dleves: “By focusing
on actual disputes, the process of adjudicationditothe abstract into
productive relation with the concrete. Courts learabout the specifics of
context at the same time as they reasoned aboint tiieations of general
principle.”®*

There are, however, three problems that stanctiwtty of a perfect fit
between civil suits and the desire for accounttiii the context of Bush
era war on terror policies. The first is that thi@y window” problem is
particularly acute in suits that amount to conibnually based attacks on

335. ALEXANDER M. BICKEL, THE LEAST DANGEROUSBRANCH: THE SUPREMECOURT AT THE
BAR OFPoLITICS 16 (1962).

336. Seelon L. Fuller,The Forms and Limits of Adjudicatig®? Harv.L. Rev. 353, 363-65
(1978).

337. Robert G. Bonéon Fuller’'s Theory of Adjudication and the FalsiBotomy Between
Dispute Resolution and Public Law Models of Litigat 75 B.U.L. Rev. 1273, 1274-75 (1995).

338. See idat 1279-82.

339. Id. at 1282.

340. Fullersupranote 336, at 384.

341. Bonesupranote 337, at 1305.
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entire policies. No one suit can address an eistige. Claims will arise
out of specific “transaction[s] or occurrence[5}*Thus, we see discrete
suits concerning such matters as “extraordinarglitem,” conditions of
confinement, the consequences of high-level ledaica, and alleged
misuse of detention of material witnesses. Thesst@ational tort suits
will raise—and decide—important constitutional ciegss as part of
challenges to national policies. Yet, the mattdrésaue may not be
representative of the general policy. It might betended that a policy is
essentially a method for dealing with a wide, unknamumber of similar
incidents and that a decision that evaluates cstanige of treatment of a
problem sheds light on the entire method. Howeter incident giving
rise to a particular claim may not be represengatit the universe of
potential incidents that generated the policy. Rubterest lawyers, for
example, may focus on egregious events in ordelisicredit an entire
policy that, viewed in its entirety, serves impaottgovernmental interests.
Igbal's generous treatment of the defendants’ motivesoumding up
Muslim mert**seems to reflect a recognition that a discretefdatts can
obscure the reasons for a generalized courseiohact

Moreover, the various policies that make up the wmarterror, for
which accountability is sought, have yielded a namdf tort suits. They
will proceed at different paces and yield confhigtiresults. It is hard to
reconcile, for example, t e Second Circuit’s firgliof Bivens“special
factors” in Arar v. Ashcroft’ tyvith the California district court’s refusal to
find tq%n inPadillav. Yoo Rulings on the_state secrets privilege will
differ,>** as will those on supervisory liability’ Some cases may actually
go to trial; others may settle; others may be dispoof on non-merits
grounds; others may fall by the wayside. The mldiily of suits
substantially weakens the goal of authoritativéo@tation. It is not an
answer to say that someday the Supreme Court &gl & to provide
answers. “Someday” could take years. If we ward@ounting while the
Bush erais still fresh in our memories, and ifwant guidance about what
to do about terrorism now, civil suits may not be answer.

A second problem is that, despite the argumentsraxda by Fuller and
others, judges have frequently questioned the figheotort suit as a
vehicle to question broad governmental decisionse-known example

034

342. Cf. Fep.R.Civ. P. 13(a).

343. Ashcroft v. Igbal, 129 S. Ct. 1937, 1951{3209).

344. 585 F.3d 559, 563-64 (2d Cir. 2009) (en hanc)

345. 633 F. Supp. 2d 1005, 1025 (N.D. Cal. 20@@nying motion to dismiss, with the
exception of a single claim dismissed with leavartend)seealsoBrown, supranote 16, at 880—
81 (discussing different approaches in the twogiecs).

346. See, e.g.Mohamed v. Jeppesen Dataplan, Inc., 563 F.3d 8301 (9th Cir. 2009)
(discussing alternative approaches to privilegey,d, 579 F.3d 943 (9th Cir. 2009nd aff'd en
bang 614 F.3d 1070 (9th Cir. 2010).

347. The approach to supervisory liability found\l-Kidd v. Ashcroft580 F.3d 949, 964—-65
(9th Cir. 2009),cert granted 79 U.S.L.W. 3062 (U.S. Oct. 18, 2010) (No. 10;%9ems at
variance with the Supreme Court’s views on superyiability as stated ilshcroft v. Igbal129
S. Ct. 1937, 1949 (2009).
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is United States v. Varig Airlingé®a statutory case involving the Federal
Tort Claims Act, in which the Supreme Court citeohGress’s desire to
“prevent judicial ‘second-guessing’ of legislatiand administrative
decisions grounded in social economlc and palifolicy through the
medium of an action in tort* In Schneider v. Kissinggr® a 2005
decision with a distinct war on terror flavf,the District of Columbia
Circuit declared that “recasting foreign policy andtional security
guestions in tort terms does not provide standardaaking or reviewing
foreign policy judgments®?Moreover, the court seemed willing to extend
the shield of policy to the means of |mplementrhgii least where those
means were implicit in the original polidy? In the court’s view, “[t]o
determine whether drastic measures should be takeatters of foreign
policy and national security is not the stuff ofjuatication but of
policymaking.”®>* Of course, in a constitutional tort suit, a polaoyd the
means of executing it may blend into one claim O&Slblhty that the
Schneidercourt seemed to fores&®

In the constitutional context, opponents of Bieensaction have long
expressed a preference for equnable relief andtdoabout the basic
concept of a “constitutional tort.” Dissenting @arlson v. Greefi>
Justice Rehnquist noted the long-established “paféederal courts to
grant eqwtable relief for constitutional violatgh citing Marbury as an
example®’

“The essence of equity jurisdiction has been thegrof the
Chancellor to do equity and to mould each decrethéo
necessities of the particular case. Flexibilityheat than
rigidity has distinguished it. The qualities of merand
practicality have made equity the instrument forceni
adjustment and reconciliation between the pubterast and
private needs as well as between competing private

348. 467 U.S. 797 (1984).

349. |d. at 814. The Court earlier pointed to legislatiigdry in which a government official
stated that “[i]t is neither desirable nor intendeat the constitutionality of legislation, the ity
of regulations, or the propriety of a discretionadministrative act should be tested through the
medium of a damage suit for tortd. at 809—10see alsdalehite v. United States, 346 U.S. 15,
27 (1953).

350. 412 F.3d 190 (D.C. Cir. 2005).

351. The case involved claims arising out of a €ffart to destabilize a socialist government
in Chile.1d. at 191-92.

352. Id. at 197.

353. Seeidat 198.

354. Id. at 197.

355. Id. at 197-98.

356. 446 U.S. 14 (1980).

357. Id. at 42 & n.8 (Rehnquist, J., dissenting).
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claims.”%®

These arguments bear some similarity to thoseeobtlginalBivens
dissenter$® Indeed, although th@ivens doctrine is still alive, the
Supreme Court has engaged in a substantial retreardtbeginning in the
198051t is clear that the Court regarded several afésiits as directed
at policy beyond merely presenting claims for redref a distinct tort>

Justice_Rehnquist returned to the subject in hssedit inButz v.
Economou’®® He reiterated the point thitarbury “involved equitable-
type relief by way of mandamus or injunctiofi*More importantly, he
stressed:

[T]he threat of injunctive relief without the polssity of

damages in the case of a Cabinet official is eebédiloring
of the competing need to vindicate individual rgghan the
one hand, and the equally vital need, on the othatfederal
officials exercising discretion will be unafraid t@ake
vigorous action to protect the public inter&t.

The notion that tort suits play less of _a role indicating the public
interest resurfaced iNixon v. Fitzgerald®® The Court distinguished a
“merely private suit for damages” from “an ongogrgninal prosecution”

or an action to maintain the separation of pow&rk.is, of course, true
that courts—particularly state courts—have long enggvernmental
policy through the processes of the common lawt Gases are a strong
example. In the constitutional area, individuaigrial cases are often the
vehicles for important new rulé®’ Outside that area, however, we are

358. Id. at 43 (quoting Hecht Co. v. Bowles, 321 U.S. 329-80 (1944)).

359. SeeBandessupranote 79, at 299-303 (comparing Rehnquist disséhtthe Bivens
dissents).

360. SeeBrown,supranote 16, at 858-61.

361. For example, the CourtBush v. Lucasd62 U.S. 367 (1983), cited “federal personnel
policy.” Id. at 380-81. IUnited States v. Stanle$83 U.S. 669 (1987), the Court stated that
“congressionally uninvited intrusion into militaaffairs by the judiciary is inappropriatdd. at
683.

362. 438 U.S. 478 (1978).

363. Id. at 523 (Rehnquist, J., dissenting). Indeed, theGoBoumedieneeferred to habeas
corpus as an equitable remedy. Boumediene v. B&&).S. 723, 780 (2008). Referring to habeas
corpus actions, Professor Huqg argues that a developalong these lines can be found in national
security litigation when “de facto structural ingtions” lead to “significant change in national
security programs,” although he notes that thogsgghrg the actions may receive few benefits.
Hugq, supranote 305, at 248.

364. Butz 438 U.S. at 524.

365. 457 U.S. 731 (1982).

366. Id. at 754 & n.37.

367. E.g, Mapp v. Ohio, 367 U.S. 643, 655 (1961) (“We holdtthll evidence obtained by
searches and seizures in violation of the Conatiitis, by that same authority, inadmissible in a
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used to constitutional law on such vital matterdesegregation, abortion,
school prayer, and free speech being made priniaeiguitable action®?

It is not coincidental that the Supreme Court’se&t fromBivensbegan
with cases aimed at the structure of governmentgjrams or underlying
policies®® A single tort decision can bring an entire natl@ragram to a
halt. The core of the problem is whether one viearsstitutional tort suits
as taking courts too far beyond their adjudicatiwection or whether one
agrees with Professor Bandes’ contention thatcthuets’ particularization
function inevitably involves precedent setting ammm creation. The
difference between decisions that bind discretégsaand those that bind
large groups is a matter of degree, not of kit{8.”

A third institutional problem is that some revense on terror suits can
be seen as political maneuvers in which politiceioes—seeking to
perform the role of private attorneys general—zsilthe tort system for
purposes other than the resolution of dlspute§e§$or DaV|d Zaring has
analyzed the “[c]onstitutional [t]ort [a]gainst fpicy.”*"* He describes

“high-profile cases [in which] winning the lawsu# less precisely the
point than is practicing mcreasmgly personal fcdi while calling
attention to a policy and a p|lgh3t For Zaring, “[tlhese suits are more
symbolic than likely to succeed, in that they maty on the verdict, but on
the ability to make a claim against a policy-mak&r.

Professor Margulles views them as part of the “vapertoire” of
“crossover advocacy’” This advocacy can include enlisting the media
and forelgn governments as well as academic sdiopaand damages
suits®’® Margulies also sees the potential political dinems He
characterizes Jose Padilla’s suit against Johra¥o6fu]sing [l]itigation to

state court.”).

368. See, e.g.Roe v. Wade, 410 U.S. 113, 120 (1973). The Rins¢ndment area might be
viewed as an exception, in that a substantial nurobéree speech cases have been criminal
actions.E.g, United States v. O'Brien, 391 U.S. 367 (1968).

369. SeeBrown,supranote 16, at 883.

370. Bandessupranote 79, at 305 (footnotes omitted). Professor &tiwpcates emphasis on
remedies because “[i]t invites particular scrutiiyhe question whether an individual judgment’s
effect rippled out to change larger institutionadgices.” Hugsupranote 305, at 234. His view of
damage suits seems ambiguous. At one point heibdesthem as “a means to challenge isolated
acts of abuse, but no avenue for effecting largegammatic changeld. at 243But seed. at 252
(discussing view that constitutional tort litigatidlimits future options by articulating new
constitutional norms to constrain subsequent ekezsi)). Tort suits may also present the risk of
what Professor Margulies calls “hindsight biggeéeMargulies supranote 192, at 204 (describing
hindsight bias as that which “makes every officiastake seem avoidable”). This article is an
excellent overview of the role @&ivensactions in the national security context.

371. Zaringsupranote 71, at 331-39.

372. Id. at 332.

373. Id. at 335.

374. Marguliessupranote 74, at 348.

375. Seeidat 364-72.
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[s]ettle [i]deological [s]cores®°®

Of course, many controversial lawsuits can beoizigid as “political,”
including such staples as desegregation actioadlecdiges to legislative
apportionment, and claims of politically motivatpdrsonnel actions.
Similarly, the notion of the private attorney gealés not new, although it
is best known in the different context of congresal authorization of
suits agalnst private parties and governments, lynaithe state and local
level 2”7 Like “political” lawsuits, it can be controversi&@n the one hand,
Professor Pamela Karlan applauds it for going béydarbury and its
emphasis on private disputes to putting courts jposition where they
“explicate and give force™ to public valué$® On the other hand,
Professor Jeremy Rabkin warns that “[tlhose whagise with the
political agenda of the lawyers will not be pleasedee them advance it
through litigation. The lawyers can say they arefguening a public
service, but others will see their role as partigé?lThe point is sharply
illustrated by the fact that legal support for masyerse war on terror suits
has come from vigorous opponents of the Bush adin@tion and its
policies.

Neither Margulies nor Zaring seems to view the lldpelitical” as
fatal. Margulies is clearly sympathetic to war errér detainees and their
lawyers. He seems mainly concerned with pointing thke risks of
crossover advocacy, including unintended conseqiﬁﬁ)cand with
cautioning those who engage in it to look beforeytteap®™! Zaring's
position is also ambiguous but tilting more to tegative side. He sees
symbolic value in the suits and presents them asiging “a sort of
democratic access” to government lead&ble also sees the tiny window
problem as an advantage of decentralized governdtitéracks issues
into specific, small-scale, problem-solving indiias, like particular cases
overseen by particular court®*However, he questions the enforcement
value of suits that are rarely wé#,and he also guestions the value of
“symbolism without . . . substanc&®To the extent that lawsuits portend
“an alternative form of administration,” Zaring dubious about its
success®

376. Id. at 409.

377. See generalliPamela S. Karlabisarming the Private Attorney GeneraD03 U. iL. L.
Rev. 183 (discussing how the Supreme Court creategigedy gap by undercutting private
individual empowerment by Congress to bring suititalicate public policy goals).

378. Id. at 201 (quoting Owen M. Fis&gainst Settlemen®3 YaLE L.J.1073,1085(1984)).

379. Jeremy A. Rabkifhe Secret Life of the Private Attorney GenggalLaw & CONTEMP.
ProBs 179, 195 (1998).

380. SeeMargulies,supranote 74, at 413-21.

381. Seeidat 422.

382. Zaringsupranote 71, at 317-18.

383. Id. at 366.

384. Id.

385. Id. at 358.

386. Id. at 339.
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Although they do not view “political” as fatal, boanalysts express
grave concern about the political nature of the @raterror civil suits.
Zaring asks the following question: “[A]lthough atai are not letting
purely political claims proceed, the plaintiffs wisoe are often quite
political—and, as we have discussed, the crimir@les against high
government officials have also been rather patdéidithemselves. Is such a
political process worth it?®’

Margulies raises another concern:

Crossover advocates’ targeting of Yoo and other
administration officials also threatens politicalgrization, of
the kind that was routine during the era of theepwhdent
Counsel statute. Prosecuting senior officials far arimes
might trigger prosecutions of political official$ the other
party in a subsequent administration. The impeeatiof
partisan payback might squeeze out any hope oftispa
problem-solving’

For purposes of this Article, the emphasis on ‘tpl” raises two
guestions: Does the political nature of the sintsdten the legitimacy of
courts that entertain them? And does the accompgradlversariness
vitiate the courts’ abilities to serve as accouititghmechanisms? As to
the first, as noted above, many lawsuits can beacherized as political.
The label does not somehow delegitimize them orcthets that hear
them. Moreover, it is hard to distinguish suitsttage political—or too
political—from those that are not and that “shoub&’ heard. One could
even argue that the aptly named political quedioctrine gerforms this
function with some success. As | have contendeshdisre>®® the courts
may have incorporated political questioning reasgnnto theBivens
threshold inquiry. Perhaps the result is to hefpest out political reverse
war on terror suits. As for adversariness, it iseanic to the judicial
process and to any recourse to it. Thus, the segoestion asked above
simply begs the larger question of the extent taciwhhe (inherently
adversarial) judicial process (particularly thal@uit) should constitute an
integral part of the broader search for accountglidr the anti-terrorism
policies of the Bush administration.

Institutional concerns do pose problems. Howewethémselves, they
may not be sufficiently severe to block a broae fol the judicial process
in the form of the civil suit. There is no basioplem of legitimacy as
long as one accepts the judicial function in caastinal adjudication and
recognizes that our society has long looked todidgtion as a source for
the development and exposition of public valugl@xcourse of resolving
disputes. The arguments that the suits in quesgem political or that

387. Id. at 358 (footnote omitted).
388. Marguliessupranote 74, at 416 (footnote omitted).
389. SeeBrown,supranote 16, at 889-92.
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they run counter to a preference for equity over ia constitutional
adjudication have weight, but do not seem dispasiiThe experience of
§ 1983 suits against state and local governmentgat-las well as
equitable—is particularly relevant. However, we imagain face the
guestion as to whether § 1983 suits Bneensactions are truly parallel. In
particular, war on terroBivensactions not only pit the federal courts
against the political branches, but they also dmmgbe area of national
security.

C. The Obstacles to Civil Suits as an Example of Mati®ecurity
Deference

It is, of course, a truism that suits challengisgexts of the war on
terror inevitably run into the precept that theiqualy should show
considerable deference to the political branchesssues of national
security**°“National security,” in this context, can haveradd meaning,
aIthouS%h its genesis appears to be found in casEseming military
issues”* Thus, one could develop the thesis that reversemgrror suits
are hard to bring because they often encounteratefe-based obstacles.
These might include the following: the notions ddtional security
concerns as special factors counseling hesitatialldwingBivensclaims,
the use of the state secrets privilege to thwalihat a suit, or a special
claim of immunity in the war on terror context.

| want to suggest a different way of looking at ghigenomenon.
Consider the possibility that national securityestehce to the political
branches, particularly the executive, is built intee constitutional
system®? and that a consistent refusal to allow war orotegivil suits to
proceed past the threshold reflects that deferé&tatber than simply a set
of discrete, articulated doctrines that affect jpoit of the suits, there is a
broader, unarticulated doctrine disfavoring themmegelly. National
security deference reaches its zenith in the wdeoor context.

The Supreme Court suggested as muckshcroft v. Igbaf®® In
rejecting the sufficiency of the plaintiff's compté it noted that “the
Nation’s top law enforcement officers, in the afteth of a devastating
terrorist attack, sought to keep suspected tetsons the most secure
conditions available until the suspects could beamrdd of terrorist
activity.”***1 find implicit in these remarks the notion thathk decisions

390. E.g, Arar v. Ashcroft, 585 F.3d 559, 574-76 (2d CD02).

391. See, e.g.Dep't of the Navy v. Egan, 484 U.S. 518, 529-B83g).

392. SeeRobert J. Pushaw, Jihe “Enemy Combatant” Cases in Historical Contekite
Inevitability of Pragmatic Judicial Revie2 NoTREDAME L. Rev. 1005, 1023 (2007) (describing
the Supreme Court’s treatment of national defesseess as a “compromise approach of taking
jurisdiction but showing healthy deference to tbétjgal branches”). Professor Robert Pushaw’s
highly important contributions to the subject ofatential judicial review are discussedra in the
text accompanying notes 401-26.

393. 129 S. Ct. 1937 (2009).

394. Id. at 1952.
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are not to be second-guessed in a tort suit. Espegiven the extensive
discussion of the national security context, theamois explicit in the
Second Circuit’s statementArar that “[o]ur federal system of checks and
balances provides means to consider allegedly wwtitational executive
policy, but a private action for money damages ragjaindividual
policymakers is not one of ther™®

The question can be rephrased as asking whethienaksecurity
deference is case-specific or whether it applieegaly to reverse war on
terror suits, viewed as a single phenomenon. Acalmjuote, from the
Fourth Circuit decision il-Masri v. United State¥° suggests a general
approach in the context of a case involving theestacrets privilege:

The ReynoldsCourt balanced those concerns by leaving
the judiciary firmly in control of deciding whethesn
executive assertion of the state secrets privilegelid, but
subject to a standard mandating restraint in tleecse of its
authority. A court is obliged to honor the Execatss
assertion of the privilege if it is satisfied, “froall the
circumstances of the case, that there is a reakodahger
that compulsion of the evidence will expose militaratters
which, in the interest of national security, shoulot be
divulged.” In assessing the risk that such a dgale might
pose to national security, a court is obliged tooad the
“utmost deference” to the responsibilities of theautive
branch. Such deference is appropriate not only for
constitutional reasons, but also practical onesBkecutive
and the intelligence agencies under his controupgca
position superior to that of the courts in evalugtithe
consequences of a release of sensitive informaliothe
related context of confidentiality classificatioeaisions, we
have observed that “[t]he courts, of course, &agliipped to
become sufficiently steeped in foreign intelligentatters to
serve effectively in the review of secrecy classifions in
that area.” The executive branch's expertise idiptiag the
potential consequences of intelligence disclosurgs
particularly important given the sophisticated matwof
modern intelligence analysis, in which “[t]he siizance of
one item of information may frequently depend upon
knowledge of many other items of information,” &ha]hat
may seem trivial to the uninformed, may appear refat
moment to one who has a broad view of the scenerayd
put the questioned item of information in its propentext.”
In the same vein, in those situations where thie Stacrets
privilege has been invoked because disclosureingiairing

395. Arar, 585 F.3d at 574.
396. 479 F.3d 296 (4th Cir. 2007).
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our foreign relations, the President's assessménhe
diplomatic situation is entitled to great weigft.

Lack of judicial competence, in particular, is auging theme, one
which the Supreme Court accepted as recentlylasaf v. Geref®®
decided the same day Bsumediené® In response to a challenge to the
executive’s decision that the plaintiffs were nigely to be tortured if
remitted to the Iraqi judicial system, the SupreGumart said that “[t]he
Judiciary is not suited to second-guess such detations—
determinations that would require federal courtp&ss judgment on
foreign justice systems and undermine the Govertimehility to speak
with one voice in this ared®

In developing the deference explanation, | havevdraeavily on the
semlnal treatment of deference in the writings obf€ssor Robert
Pushaw'®* Pushaw views the Supreme Court as having adopted “
compromise approach of taking jurisdiction but simgealthy deference
to the political branches® There is, of course, a wide range of views
among academics as to the desirability of deferdpEessor Geoffrey
Stone ar ues that decision-makers are particyaotye to failure in times
of crisis®™® They are Ilable to be too quick to exaggerate dengnd to
sacrifice civil liberties'® Professor Chesney cautions against undue
judicial deference to the political branches atélkpense of the courts’
recognition of their own competent®. For the purposes of this
discussion, | will take Professor Pushaw’s desicniptas an accurate
portrayal of current judicial practice. Certainthe recent decision in
Holder v. Humanitarian Law Projet¥ is a strong example of national
security deference. | will also use “deferenceaigeneral sense without
attemptln%to distinguish between narrow issudaaifand broader issues
of policy.?

There is an important difference, however, betweleat | view as the
current situation—deference manifested by makiclgss of suits virtually

397. Id. at 304-05 (internal citations omitted).

398. 128 S. Ct. 2207 (2008).

399. Boumediene v. Bush, 553 U.S. 723 (2008).

400. Munaf 128 S. Ct. at 2226.

401. See generally, e.gRobert J. Pushaw, Joefending Deference: A Response to Professors
Epstein and Wel|$69 Mo. L. Rev. 959 (2004); Robert J. Pushaw, Judicial Review and the
Political Question Doctrine: Reviving the FederaliRebuttable Presumption” Analysi80 N.C.
L. Rev. 1165 (2002) [hereinafter Pushaludicial Reviely Pushawsupranote 392.

402. Pushawsupranote 392, at 1023.

403. Geoffrey R. Ston€ivil Liberties v. National Security in the Law’€én Areas86 B.U.
L. Rev. 1315, 1327-28 (2006).

404. I1d. at 1328.

405. SeeChesneysupranote 55, at 1409.

406. 130 S. Ct. 2705 (2010).

407. SeeChesneysupranote 55, at 1398 (discussing decisions “that shatte policy
judgments”).
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impossible to bring—and Pushaw’s favored solutible views the
Article Il federal courts as having a necessaltg to play when military
and foreign affairs considerations can impact irigl rights, as in the
war on terrof*® Reviewing doctrine and case law from the foundirtipe
present, Pushaw presents the following analysigeteral judges have
always entertained claims that military decisioagehviolated individual
rights, albeit under very forgiving standards anithvan awareness of
political realities. | believe that such lenierdigcial review is appropriate,
and | would not endorse complete judicial abdicagacept in very rare
and limited circumstance$® Deference is thus seen as close to, but less
severe than, non-justiciability. In the reverse warterror context, it
basically leads to the latter. This can be se¢hdrworking of individual
doctrines such aBivensand in the combined impact of the totality of
doctrines discussed here on would-be plaintiffs.

If one accepts Pushaw’s analysis, the de factocabdn | have
suggested here runs counter to established cdimt@ltradition. It also
virtually eliminates the role of the civil suit asn accountability
mechanism. The plaintiff fles a complaint, oftentrwfanfare, thus
presenting some information, but a threshold disahisliminates the other
stages. Pushaw’s approach at least gives us infemgustification, and
evaluation, even though the evaluation apparemiays tilts strongly
towards the government. “[M]ilitary or foreign aiifa decisions that
allegedly violate individual legal rights . . . gualicially reviewable, but
under standards that resolve every doubt in fabdhe validity of the
government's action*° Merits decisions might accord more weight to
defenses such as necessity and self-defense, thuslipg a form of
guidance. If the defendant wins, there is no sanair compensation. One
might view the present array of doctrines as a tblastrument that
deprives the civil suit of almost all its utilitPushaw’s more nuanced
approach has a twofold advantage: the judicialgssds not eliminated as
an accountability mechanism, and the potentiak shiemphasis to the
merits permits more stages of accountability toeamo play. Of course,
to reach this point, it would be necessary to réttihe doctrines that
currently block reverse war on terror suits at theeshold. Such a
development may be occurring with the state seqoetglege, for
example, but for it to happen across the boardavaresent a significant
doctrinal shift. A broader pro-plaintiff shift caonbe ruled out, for
example, with respect to issues such as immunit3Barens However, the
continuation of a high degree of deference leadingismissal seems
likely.

As noted, the desirability of deference is a matteto which opinions
differ sharply. Scholars have argued that normahddrds of judicial
review should apply to any examination by courtaations of the political

408. SeePushawsupranote 392, at 1079.
409. Id. at 1079 n.341.
410. Pushawjudicial Reviewsupranote 401, at 1199.
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branche$! There is force to the contention that judicial ieew is
especially important in national security issudse Tisk is great that the
political branches will diminish the importancecifil liberties in times of
a crisis such as the war on terftrlt is at such moments that the
independent Article Il judiciary plays a partictiaessential role as the
only branch that can ensure a balance of constitativalues. Indeed, the
textual foundations of national security defereace weaker than the
functional ones. The fact that the Constitutiomggahe political branches
a number of powers in this aféashould not distinguish it from other
areas where the Constitution grants powers. Athfjudicial branch, all
it has under the Constitution is the ability to hemses and controversies
that fit within the judicial power conferred by Adte I1.*** The question is
whether thanatureof the national security powers assigned to thiéiqad
branches calls for a different approach to judieaiew of their exercise.
Still, the notion of national security deferencdegply ingrained in our
constitutional tradition. Its institutional foundats make sense, as ably
demonstrated by Professor PusHavThe question that arises is whether
things have changed with the Court’'s decisions sedes of “enemy
combatant” cases since the onset of the war oorf&ffThese cases have
arisen in the context of petitions for habeas carphe Court, as Professor
Pushaw puts it, “interpreted the habeas corpuststgenerously™’even
to the point of distortioi*® On the other hand, the substantive results
represented a mixed bag of defects and victorrdbédPresident. “[T]hese
three cases did not necessarily signal a majoit &hifthe Court’s
jurisprudence in which individual liberties will bepheld vigorously
against executive claims of national securfty.Professor Pushaw wrote
these words befoi®oumediene v. Bugf’in which the Court took on both
political brancheBoumediengar more than its immediate predecessors,
might be seen as the case that broke the back tainah security

411. SeePushawsupranote 392, at 1006 & nn.10-11, 1007, 1078 & n.3&9clissing
criticism of deference5ee generalfFRWIN CHEMERINSKY, CONSTITUTIONAL LAw 118-19 (3d ed.
2009) (discussing judicial role in foreign policy).

412. See, e.gHamdiv. Rumsfeld, 542 U.S. 507, 545-46 (2004)¢&r, J., concurring) (“In a
government of separated powers, deciding finallyvbiat is a reasonable degree of guaranteed
liberty whether in peace or war (or some conditiorbetween) is not well entrusted to the
Executive Branch of Government, whose particulapoasibility is to maintain security.”).

413. See, e.g.Schneider v. Kissinger, 412 F.3d 190, 194-96 (i€ 2005) (emphasizing
the number of different powers that the documeantgrto the executive and legislative branches).
414. U.S. ONsT. art. 1, § 2. With Congressional sanction, tloeits also have a limited
power to make certain appointmentsS. CONST. art. II, § 2. This limited grant of power doeg no

detract from the general statement in the text.

415. Pushawsupranote 392, at 1078-83.

416. E.g, Hamdi v. Rumsfeld, 542 U.S. 507 (2004).

417. Pushawsupranote 392, at 1054.

418. Id. at 1055.

419. Id. at 1056.

420. 553 U.S. 723 (2008).
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deferencé? The majority opinion emphasized the judiciaiylarbury-
based role as the branch that says “what the IA{¢4gchoing its earlier
statement irHamdi v. Rumsfefd® that the Constitution “most assuredly
envisions a role for all three branches when irdlial liberties are at
stake.*?*

On the other hand, it is possible to Beeimedienas resting primarily
on the key role of habeas corpus. The Court proddi the writ's
“centrality,” noting that “protection for the prieige of habeas corpus was
one of the few safeguards of liberty specified @amstitution that, at the
outset, had no Bill of Rights'® | have raised elsewhere the argument that
one should not extrapolate too far from the halgaass, even if they are
viewed as an assertion of the judicial rSfe.Habeas raises the
fundamental question of the lawfulness of executiggention and often
presents the judiciary with familiar issues of tradidity of procedures.
Reverse war on terror suits would take the coutshurther.

Certainly, the Court’s two most recent war on tedecisions show a
reluctance to go further and may even constitutet@nchment. The
importance ofAshcroft v. Igbdf’ has already been noteHolder v.
Humanitarian Law Projeét® points in the same directidrdolderupheld a
criminal statute that is a crucial component ofittae on terrof° It did so
in the face of a vigorous First Amendment challersypported by three
Justices™® Both cases show deference toward the governmetht an
appreciation of the difficulties of waging the vaarterrorlgbal noted that
“the Nation’s top law enforcement officers [wergiag] in the aftermath
of a devastating terrorist attack . .***"Holders language is even
stronger. The Court stated explicitly that defeeernveas appropriate
because “[t]his litigation implicates sensitive aweighty interests of
national security and foreign affair§2Indeed, the opinion went further—
endorsing the preventive approach to countertsroand recognizing the
government’s need to often act “based on infornueldnent rather than
concrete evidencé® In perhaps the ultimate demonstration of the

421. See David D. Cole, Rights over Borders: Transnational Constitutionalisand
Guantanamo Bay 2007-2008 &ro Sup. Cr. Rev. 47, 47-48 (2008),available at
http://www.cato.org/pubs/scr/2008/Boumediene_Calk (gallingBoumediena groundbreaking
decision).

422. Boumediengs53 U.S. at 765.

423. 542 U.S. 507 (2004).

424, 1d. at 536.

425. Boumediengs53 U.S. at 739.

426. Browngsupranote 16, at 899-900.

427. 129 S. Ct. 1937 (2009).

428. 130 S. Ct. 2705 (2010).

429. Id. at 2730-31.

430. Id. at 2731-43 (Breyer, J., dissenting).

431. Igbal, 129 S. Ct. at 1952.

432. Holder, 130 S. Ct. at 2727 (majority opinion).

433. Id. at 2728.
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importance of rhetoric, the Court’s opinion closeith a citation of the
Preamble to the Constitution and its recognitiorthef need to provide
“for the common defence [sic].*** Igbal and Holder stand in stark
contrast to the habeas decisions of a few yealigrear

V. CONCLUSION

The manner in which the Bush administration deathwierrorism
remains controversial; calls for an “accountingiitoue. Yet, a “truth and
reconciliation commission” along the lines profigtey Senator Leahy is
not a realistic possibility, especially since mahthe prior policies remain
in place. At the moment, the most likely sourceacfountability is the
judicial branch. Neither criminal prosecutions mgunctive actions will
play a significant role in this development. Amaigc default
accountability mechanism will be the civil tort swisually based on the
Bivensconstitutional tort doctrine, brought by self-peomed victims of
the war on terror.

As this Article demonstrates, a host of judiciattimes makes reverse
war on terror suits hard to bring. Dismissal ahear the threshold is the
likely result. The analysis posits two reasons ptieeoted in the legal
system, for this phenomenon: doubts about thestottas the means to
effectively make policy through constitutional rewi and, more
importantly, the role of national security deferemc making it hard to
bring suits that are, in effect, challenges tooratl security policies. This
situation could change. Threshold doctrines suthebar omBivenssuits
that present “special factors counselling [sic]ita¢éi®n” could move in a
pro-plaintiff direction. The result would be morets, but deference might
then come into play at the merits stage. This tegohically perhaps,
would be the unleashing of an accountability memarthat provided a
form ofjustificationof what the Bush administration did. This may veell
a desirable result, especially since so many ofdireer administration’s
policies have been continued by its successornids likely present and
future judicial scenario is an array of suits, mafstvhich are dismissed
well before the merits.

Perhaps the judicial process is not the placedk for accountability.
The emphasis on litigation seems to reflect thelngive motives that
doomed the Leahy commission. Perhaps what is nas@dedommission
along the lines of the generalized, nonretributhadel. It would look at
past events more with a view to learning about theohfrom them than
with a view toward making responsible parties pEye accountability
values of informing, justification, evaluation, asheterrence/compensation
would be paramount, Compensation represents aatefssue and should
be dealt with as suc¢i® Imposition of liability and sanctions on officials

434. Id. at 2731 (quoting U.S.@&\sST. pmbl.).
435. SeeBrown, supranote 16, at 909 (discussing proposals for a congiems system
outside the judicial process).
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would not be a priority.

| have presented the Leahy proposal and the curighsuits as polar
ends of a possible spectrum. It could include agsnstitutions such as
congressional committees and inspectors generat@ndnes such as a
body along the lines of the 9/11 CommisstéhThe key point is that
where a polity stands on the accountability sowgitih respect to any
particular official action will be the dominant tac influencing the choice
of accountability mechanisms to examine that conhdlrc the anti-
terrorism context, let us identify the conducttas Bush administration’s
war on terror, particularly in its early years. Dee start from a
presumption of unlawfulness and immorality, andtfacus on blame and
liability? Or do we state the central question@as best to fight terror, and
focus on past actions not because they are viegvagrang” but because
they are the raw material from which we must warkliéveloping future
policies? These two ways of framing the centralstjoa will determine
the accountability approach and the mix of institos$ to achieve it. The
retributive commission proposed by Senator Lealty the adversarial
civil suits being attempted with decidedly mixeduks do not represent
the only approaches to accountability. If they dati out to be failures, it
may be time to seek a different approach.

436. The Commission’s mandate included the follmapurposes:

(4) make a full and complete accounting of thewrinstances surrounding the
attacks, and the extent of the United States’ pegpeess for, and immediate
response to, the attacks; and

(5) investigate and report to the President andgBzss on its findings,
conclusions, and recommendations for correctivesomes that can be taken to
prevent acts of terrorism.

Intelligence Authorization Act for Fiscal Year 2Q@ub. L. No. 107-306, § 602(4)—(5), 116 Stat.
2383, 2408 (2002) (codified as amended at 6 U.$1D1 note (2006)).
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