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CASE COMMENT

CONFIRMATION OF A CATCH-22.GLIK V. CUNNIFFE AND THE
PARADOX OF CITIZEN RECORDING

Glik v. Cunniffe, No. 10-1764, 2011 WL 3769092
(1st Cir. Aug. 26, 2011)

Caycee Hampton’

On October 1, 2007, Simon Glik observed severaicpobfficers
arresting a young man on the Boston Comm@oncerned that the
officers were employing excessive force, Glik betmnecord the arrest
with his cell phone. After successfully arrestirg tyoung man, an
officer asked Glik whether the cell phone had rdedraudio. When
Glik replied in the affirmative, the officer arrest Glik for “unlawful
audio recording in violation of Massachusetts’setdp statute? Glik
was ultimately charged with three state law offengé) violating the
state wiretap statute(2) disturbing the peadeand (3) aiding in the
escape of a prisongr.

The Commonwealth voluntarily dismissed the counaiding in the
escape of a prisoner, and a Boston municipal cdisgtosed of the
remaining two charges in response to Glik's mottondismis< In
particular, the court “found no probable cause sufipg the wiretap
charge, because the law requires a secret recostidgthe officers
admitted that Glik had used his cell phone openly i plain view to
obtain the video and audio recordirfgFollowing a fruitless filing of
his complaint with the Boston Police Departmeglik filed an action
against the arresting officers and the City of Bosh the U.S. District
Court for the District of Massachusetts. Glik's qaaint included, in

* J.D. Candidate, 2012, University of Florida LevCollege of Law; B.A. History,
2009, University of Florida. | dedicate this Commeén Kyle for his genuine interest in the
rights of a citizen recorder. Special thanks toiséh Fischman, Kathryn Kimball, and Paul
Pakidis for their encouragement and expertise.

1. The Boston Common is the oldest public parthaUnited States and is well known
as “a stage for free speech and public assemflge’ Boston Common, FREEDOM TRAIL,
http://www.thefreedomtrail.org/visitor/boston-commbtml (last visited Oct. 10, 2011).

2. Glik v. Cunniffe, No. 10-1764, 2011 WL 3769092 *1 (1st Cir. Aug. 26, 2011).

3. Id. (citing MAss. GEN. LAws ANN. ch. 272, § 99(C)(1) (West 2011)).

4. 1d. (citing Mass. GEN. LAws ANN. ch. 272, § 53(b)).

5. Id. (citing MAss. GEN. LAwWS ANN. ch. 268, § 17).

6. Id.

7. 1d.

8. Following Glik’s filing of an internal affairscomplaint with the Boston Police
Department, the Department neither “investigaté{id] complaint [n]or initiate[d] disciplinary
action against the arresting officerkd! at *2.

1549

Published by UF Law Scholarship Repository, 2011



Florida Law Review, Vol. 63, Iss. 6 [2011], Art. 7

1550 FLORIDA LAW REVIEW [Vol. 63

relevant part, claims under 42 U.S.C. § 19&% violation of Glik's
First and Fourth Amendment righs.

The officers moved to dismiss Glik's complaint bhse qualified
immunity but the district court concluded that “in the Firs
Circuit . . . th[e] First Amendment right publictg record the activities
of police officers on public business is establisté The district court
consequently denied the officers’ motion to dismiasd the officers
appealed?

The U.S. Court of Appeals for the First Circuit lied its review to
the issue of qualified immunity, which is immedigt@ppealable on
interlocutory review®* The court ultimately ruled that, “though not
unqualified, a citizen’s right to film governmerffioials, including law
enforcement officers, in the discharge of theiiekitn a public space is
a basic, vital, and well-established liberty sateged by the First
Amendment,* and that, because Glik's recording was not “sécre
within the meaning of Massachusetts’s wiretap $tatu. the officers
lacked probable cause to arrest hithAccordingly, upon determining
that the officers had violated Glik’s clearly edislied constitutional
rights, the court of appeals held that the distaourt did not err in
denying qualified immunity to the appellants onk&iFirst and Fourth
Amendment claim$’

9. Civil Action for Deprivation of Rights, 42 UG. § 1983 (2006). This section states
that:

Every person who, under color of any statute, madce, regulation,
custom, or usage, of any State or Territory ubjects, or causes to be
subjected, any citizen of the United States or rotherson within the
jurisdiction thereof to the deprivation of any righ privileges, or
immunities secured by the Constitution and lawsJldbe liable to the party
injured in an action at law, suit in equity, or ettproper proceeding for
redress . . ..

Id.

10. Glik's complaint also included state law claiomder the Massachusetts Civil Rights
Act and a claim for malicious prosecutidgslik, 2011 WL 3769092, at *2.

11. Id. Qualified immunity is an affirmative defense avhllato a defendant—official
accused of violating the constitutional rightstoé plaintiff. Harlow v. Fitzgerald, 457 U.S. 800,
815 (1982). In the U.S. Court of Appeals for thesFCircuit, the test for qualified immunity
inquires (1) whether the facts alleged by the pifiimake out a violation of a constitutional
right and, if so, (2) whether that right was clgagktablished at the time of the defendant’s
alleged violationSeeinfra text accompanying notes 23-25.

12. Glik, 2011 WL 3769092, at *2 (internal quotation maoksitted).

13. Id.

14. Id.

15. Id. at *7.

16. Id. at *9.

17. Id. at *9-10.
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The essential holding dBlik v. Cunniffe establishes that the First
Amendment of the U.S. Constitution protects a eitig right to film®
law enforcement officers in a public space, anfiiither conveys that
arresting a citizen for disobeying a state wiredtgiute by recording a
law enforcement officer in a public space violatiest citizen’s Fourth
Amendment right to be free from unreasonable seizlihis Comment
argues that, in situations involving citizen recogdof law enforcement
official conduct, the court’'s holding merely iddrgs an incongruity in
the practical application of the First and Fourtménhdments and fails
to offer any constructive guidance to citizens weasof their right to
record.

AddressingGlik's ironic outcome necessitates a brief explanation
the relevant historical treatment of (1) the lawqgofalified immunity,
(2) a citizen’'s constitutional rights under the sEirand Fourth
Amendments, and (3) the Massachusetts wiretap Adigr providing
the applicable background, this Comment will apgig law to the
circumstances oGlik and explain the dilemma that emerges from the
court’s decision.

The U.S. Supreme Court has characterized qualifredunity as a
principle that “balances two important interestse-theed to hold
public officials accountable when they exercise pouwresponsibly and
the need to shield officials from harassment, datton, and liability
when they perform their duties reasonabfiThe Court established the
standard for evaluating the affirmative defenseualified immunity in
Harlow v. Fitzgerald.?° In that case, the Court explained that qualified
immunity protects government officials “from liaityl for civil
damages insofar as their conduct does not violkarlg established
statutory or constitutional rights of which a reaable person would
have known.' This standard, the Court emphasized, contains no
subjective component but instead evaluates thectigereasonableness
of an official’s conduct?

The First Circuit announced the law of qualified miemity in
Maldonado v. Fontanes.”®> Maldonado sets forth a two-part test that
requires a court to decide “(1) whether the fattegad or shown by the
plaintiff make out a violation of a constitutionaght; and (2) if so,

18. Note that although th@&lik court phrased its First Amendment holding in teohthe
right to “film” government officials, the state witap statute at issue specifically criminalizes
the interception of “wire or oral” communicatioree infra note 41 and accompanying text.
Thus, this Comment focuses on the legality of aualoopposed to video, recording.

19. Glik, 2011 WL 3769092, at *2 (quoting Pearson v. Caligh555 U.S. 223, 231
(2009)).

20. 457 U.S. 800 (1982).

21. Id. at 818;see Glik, 2011 WL 3769092, at *2 (citingarlow, 457 U.S. at 800, 807).

22. SeeHarlow, 457 U.Sat 818-19.

23. 568 F.3d 263 (1st Cir. 2009).
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whether the right was ‘clearly established’ attilhee of the defendant’s
alleged violation.** The second inquiry may simply be phrased as
“whether the state of the law at the time of tHegdd violation gave
the defendant fair warning that his particular amtd was
unconstitutional ® This two-part test supplies the framework for the
holding inGlik.

The constitutional rights evaluated@tik through the perspective of
this qualified immunity test include those guaraatéo citizens by the
First and Fourth Amendments. The First Amendmentthe U.S.
Constitution guarantees that “Congress shall makkaw . . . abridging
the freedom of speech, or of the press .?°.If" First National Bank of
Boston v. Bellotti,?” the Supreme Court observed that “the First
Amendment goes beyond protection of the presslanddlf-expression
of individuals to prohibit government from limitinghe stock of
information from which members of the public magwr?® The Court
also acknowledged inlouchins v. KQED, Inc.?® that an important part
of protecting the stock of public information isettprinciple that
“[tlhere is an undoubted right to gather news ‘frany source by
means within the law.?® Furthermore, iMills v. Alabama,* the Court
explained that “a major purpose of [the First] Amderent was to
protect the free discussion of governmental affaiend that “the
press ... was designed to serve as a powerfida@tto any abuses of
power by governmental officials and as a constindlly chosen means
for keeping officials . . . responsible to all theople whom they were
selected to serve’®

In lacobucci v. Boulter,*® the First Circuit recognized that a peaceful
citizen’s act of recording a public official, witbb violating any law,
constituted an exercise of that citizen’s First Adment rights?

24. Glik, 2011 WL 3769092, at *2 (quotirngaldonado, 568 F.3d at 269).

25. 1d. at *3 (quotingMaldonado, 568 F.3d at 269).

26. U.S.ConsT. amendl; see Glik, 2011 WL 3769092, at *3—7 (discussing whether the
defendants were entitled to qualified immunity fr@tik’s First Amendment claim).

27. 435 U.S. 765 (1978).

28. Glik, 2011 WL 3769092, at *3 (quotirBellotti, 435 U.S. at 783).

29. 438 U.S. 1 (1978).

30. Glik, 2011 WL 3769092, at *3 (quotiridouchins, 438 U.S. at 11 (quoting Branzburg
v. Hayes, 408 U.S. 665, 681-82 (1972))).

31. 384 U.S. 214 (1966).

32. Id. at 218-19@Glik, 2011 WL 3769092, at *4 (quotindills, 384 U.S. at 218).

33. 193 F.3d 14 (1st Cir. 1999).

34. SeeGlik, 2011 WL 3769092, at *4. Iracobucci, the plaintiff's claim under 42 U.S.C.
§ 1983 centered on a Fourth Amendment violatiothagplaintiff was not arrested under a state
wiretap statute but rather charged with “disordedynduct” and “disrupting a public assembly.”
193 F.3d at 18, 21. However, the court reasonet ‘thecause lacobucci’'s activities were
peaceful, not performed in derogation of any lawd alone in the exercise of his First
Amendment rights, [the defendant—law enforcemeiitari lacked the authority to stop them.”

http://scholarship.law.ufl.edu/flr/vol63/iss6/7
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Although the citizen inacobucci was a journalist, the opinions of other
circuit courts indicate that the First Amendmemnifarly protects a
citizen recorder who lacks affiliation with the §ss.” For instance, in
Smith v. City of Cumming,® the U.S. Court of Appeals for the Eleventh
Circuit held that a citizen recorder “had a Firsméndment right,
subject to reasonable time, manner and placectstrs, to photograph
or videotape police conduct®

The Fourth Amendment to the Constitution provides t[t]he right
of the people to be secure in their persons, hoysgeers, and effects,
against unreasonable searches and seizures, shh miolated . . .
Regarding the fundamental protection against uoredsle seizure, the
U.S. Supreme Court has explained that “[n]o righbeld more sacred,
or is more carefully guarded by the common lawnttiee right of every
individual to the possession and control of his genson, free from all
restraint or interference of others, unless byrchal unquestionable
authority of law.®®

According to the First Circuit Court of Appealsasoning inHolder
v. Town of Sandown, the Fourth Amendment requires that “at the time
of the arrest, the ‘facts and circumstances withie officer’s
knowledge . . . [were] sufficient to warrant a peat person, or one of
reasonable caution, in believing, in the circumsggnshown, that the
suspect [hadJ committed, [was] committing, or [wabput to commit
an offense.” In the absence of such an objectively reasonatiiefb
an arrest would violate the Fourth Amendment’'s gotidon against
unreasonable seizures.

The crux of Glik's police encounter—and Fourth Arderent
violation—originates in the Massachusetts wirettgiuse. The statute
provides, in relevant part, that “any person whdfwiy commits an
interception, attempts to commit an interceptionpcures any other
person to commit an interception . . . of any vareral communication
shall be fined...or imprisoned...or both.™ The term

35. 212 F.3d 1332 (11th Cir. 2000).

36. Id. at 1333,Glik, 2011 WL 3769092, at *4 (citinmith, 212 F.3d at 1333). Although
the Smith court decided that the First Amendment protectedditizen’s recording of police
conduct, the court also determined that the citizéled to show that the defendant’s actions
violated that rightSmith, 212 F.3d at 1333.

37. U.SConsT. amend. IV;see Glik, 2011 WL 3769092, at *7-9 (discussing whether the
defendants were entitled to qualified immunity fr@tik’s Fourth Amendment claim).

38. See Union Pac. Ry. v. Botsford, 141 U.S. 250, 251 ()89

39. 585 F.3d 500 (1st Cir. 2009).

40. Glik, 2011 WL 3769092, at *7 (quotirtdolder, 585 F.3d at 504 (quoting Michigan v.
DeFillippo, 443 U.S. 31, 37 (1979))).

41. Mass. GEN. LAaws ANN. ch. 272, §99(C)(1) (West 20113ee Glik, 2011 WL
3760902, at *7 (citing ch. 272, § 99(C)(1)).
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“interception” means “to secretly hear [or] segretlecord ... the
contents of any wire or oral communication throupk use of any
intercepting device by any person other than aaqgpergiven prior
authority by all parties to such communicatih,”and an “oral
communication” is defined as “speech, except suphesh as is
transmitted over the public air waves by radio treo similar device*®

The Supreme Judicial Court of Massachusetts prdvidensive
interpretation of this state law Bommonwealth v. Hyde.** In Hyde, a
motorist was prosecuted for violating the Massaetiasviretap statute
by tape-recording the comments of on-duty polickcefs during a
traffic stop?® The court rejected the defendant-motorist's argurttet
“the statute [was] not applicable because the poldficers were
performing their public duties, and, therefore, had reasonable
expectation of privacy in their wordé®Instead, the court upheld the
conviction, reasoning that the “defendant was noisgcuted for
making the recording; he was prosecuted for domgexretly.*’ The
court further explained that the motorist could énavoided violating
the wiretap statute if he had simply informed théicers that he
intended to record their encounter or, alternayiveield the tape
recorder in plain sigh This “secrecy inquiry” played a significant role
in the outcome oBlik.*°

Glik's constitutional analysis followed the structurd ¢the
Maldonado test™® Accordingly, the court first addressed whether the
facts alleged by the plaintiff constituted a viaat of a constitutional
right, and subsequently addressed whether thatitdimal right was
“clearly established” at the time of the defendardlleged violation.
Through this filter, the court provided a detailglanation of the First
and Fourth Amendment rights belonging to a citisémo records a law
enforcement officer in a public space.

42. Mass. GEN. LAws ANN. ch. 272, § 99(B)(4)ee Glik, 2011 WL 3769092, at *7 (citing
ch. 272, § 99(B)(4)).

43. Mass. GEN. LAWS ANN. ch. 272, § 99(B)(2).

44. 750 N.E.2d 963, 976 (Mass. 2004e Glik, 2011 WL 3769092, at *7 (discussing
Hyde).

45. Hyde, 750 N.E.2d at 964—65.

46. Id. at 967.

47. 1d. at 969. Chief Justice Margaret H. Marshall dissénbpining that “[t]he purpose
of [Massachusetts’s wiretap statute] is not to lghfublic officials from exposure of their
wrongdoings.ld. at 975 (Marshall, C.J., dissenting).

48. |d. at 971. Despite the reasoningHiyde, the Glik court opted not to extend its First
Amendment holding to situations like traffic stof$ee infra notes 65—-66 and accompanying
text.

49. Seeinfratext accompanying notes 60-61.

50. Glik v. Cunniffe, No. 10-1764, 2011 WL 3769082 *2 (1st Cir. Aug. 26, 2011).

http://scholarship.law.ufl.edu/flr/vol63/iss6/7
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The court framed the First Amendment issue by ctamsig whether
there is a constitutionally protected right to \datspe police carrying
out their duties in public: The Court resolutely answered this inquiry
in the affirmative. The court reasoned that thestFhmendment's
protection extends beyond the textual guarantedseetiom of speech
or of the press and explained that the protectimmompasses “a range
of conduct related to the gathering and disseminatf information.®
Next, the court asked whether this right to recavds clearly
established. The court noted that several prioniops recognizing a
right to record government officials in a publiasp were marked by a
characteristic brevity, which the court interpretede indicative of the
“fundamental and virtually self-evident nature ofhet First
Amendment’s protections in this are4.Thus,Glik established that the
right of the citizenry “to film government official including law
enforcement officers, in the discharge of theiiekitn a public space is
a basic, vital, and well-established liberty sateged by the First
Amendment.*

Further adhering to thiglaldonado test, the court next addressed the
potential Fourth Amendment violation. The contreyerover the
existence of a Fourth Amendment violation origidatén an
interpretation of state law; that is, a Fourth Ach@ent violation is
predicated upon the plaintiff's claim that the defant lacked probable
cause that the plaintiff was violating some lavita time of arrest In
Glik, the appellant law enforcement officers argued ‘it allegations
of the complaint establish probable cause that Gliblated
Massachusetts’s wiretap statutd.”

Accordingly, the court turned to an interpretatioof the
Massachusetts wiretap laWwThe court found that the “critical limiting
term in the statute is ‘interception,” defined t@an ‘to secretly hear
[or] secretly record . ...”® Explaining that a recording is “secret”
unless the subject has actual knowledge of therdewp and further
noting that “actual knowledge” does not require |exp
acknowledgement of the recording, the court foumat t'the secrecy
inquiry turns on notice, i.e., whether, based ojedive indicators, such
as the presence of a recording device in plain vave can infer that
the subject was aware that she might be recortfed.”

51. Id. at *3.

52. 1d.

53. Id. at *6.

54. Id. at *7.

55. Id.

56. Id.

57. Mass. GEN. LAWS ANN. ch. 272, § 99 (West 2011).

58. Glik, 2011 WL 3769092, at *7 (quotingAds. GEN. LAws ANN. ch. 272, § 99(B)(4)).
59. Id.
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Application of theGlik facts to this “secrecy inquiry"—namely the
consideration that Glik’s cell phone had been helglain view—Ied
the court to conclude that “Glik’s recording wad fsecret’ within the
meaning of Massachusetts’s wiretap statute, ancfttre the officers
lacked probable cause to arrest hitn.The court further found that
“[t]he presence of probable cause was not everasiglhere,” and thus
that the lack of probable cause was “clearly esthbd” for the purpose
of denying the appellants qualified immun‘?t{/

Glik effectively holds that the right of a citizen tecord a law
enforcement officer in a public space is so entmedcin First
Amendment precedent that the defense of qualifiesnunity is
conclusively inapplicable. Further, the case htidd an arrest based on
a recording with a device in plain view lacks proleacause for
purposes of enforcing the state wiretap law andsequently violates
the Fourth Amendment—again without the defense a#lified
immunity. While this explanation seems legally oaal, it is
inconsistent with the realistic application of the; ironically, the case
itself proves that citizens are still being arrdster what the court
describes as a “well-established” and “fundamerpaiticiple of law??
This holding presents an inconvenient paradox ftzems unsure of
their right to record. Notably, because severatestehave enacted
wiretap statutes similar to that of Massachuét@lik represents a
concern of many citizens beyond the jurisdictiothaf First Circuit.

60. Id. at *9.

61. Id.

62. Id. at *6—7. The authority relied upon by tk&ik court to illustrate the longstanding
nature of the constitutionally protected right &zard police officers in public included cases
such asMills v. Alabama, 384 U.S. 214 (1966}1ouchins v. KQED, Inc., 438 U.S. 1 (1978);
First National Bank of Boston v. Bellotti, 435 U.S. 765 (1978); andcobucci v. Boulter, 193
F.3d 14 (1st Cir. 1999). Each was decided well tee€alik’s arrest in 2007.

63. California, Florida, lllinois, Maryland, Michan, Montana, New Hampshire,
Pennsylvania, and Washington each require the obrdeall parties to a communication for
lawful audio recordingSee CaL. PENAL CoDE § 632 (West 2010);1A. STAT. § 934.03 (2010);
720 ILL. Comp. STAT. ANN. 5/14-1, -2 (West 2011); M CobpE ANN., CTs. & JuD. PrROC.

8§ 10-402(c)(3) (LexisNexis 2010); IBH. CompP. LAws SERv. § 750.539(c)—(d) (LexisNexis
2011); MoNT. CobDE ANN. §45-8-213(1)(c) (2010); N.HRev. STAaT. ANN. 8§ 570-A:2(l)
(LexisNexis 2010); 18 R Cons. STAT. ANN. § 5703 (West 2011); WéH. Rev. CODE ANN.
§9.73.030(1) (West 2010But see Sullivan v. Gray, 324 N.W.2d 58, 60 (Mich. Ct. Af982)
(holding that a participant in a conversation megord that conversation without fear of penalty
pursuant to the statute—because “eavesdroppingeompiates that the violator would record
the conversations of others—and thus interpretingchian’s wiretap statute to require consent
of only one party to a communication). The requieatof all-party consent effectively permits
law enforcement officers to arrest citizen recosdeihen the officers themselves withhold
consent to the recordingee, e.g., Press Release, ACLU, ACLU Sues After Mother Hglse
Arrested by Boynton Beach Police Officers (June 2B10), http://www.aclu.org/free-
speech/aclu-sues-after-mother-falsely-arrested-fooybeach-police-officers.
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Glik offers no definitive resolution to the question whether a
citizen may record a law enforcement officer in tlodficer’s
professional capacity. Rather, the case merelyigesvthat each citizen
retains the right to film law enforcement officarsthe discharge of
their duties “in a public spac&*This explanation fails to clarify for the
average American citizen whether the act of filmantaw enforcement
officer is protected by the First Amendment. Theveer will depend on
the factual circumstances of each filming.

To foreshadow the factual dependence of this FArstendment
protection, theGlik court strongly distinguished between filming a law
enforcement officer on the Boston Common and fignen officer
during a traffic stof3® reasoning that a traffic stop can be characterized
as an ‘“inherently dangerous situatiorf{]."The court also carefully
noted that a citizen’s right to film governmentioils in a public space
is “not unqualified.?” Thus, the court’s validation of Glik's recording
offers little enduring guidance regarding what ‘gl are “public”
enough to qualify for First Amendment protectionad®ically speaking,
law enforcement officers may continue to enforce #tate wiretap
statute in any situation less public than an ogahmunication on the
Boston Common.

Of course, regardless of the “public” setting, alistic concern
countering the benefits of citizen recording is thelice officer’s
purpose of ensuring public safety. One recent nearticle
acknowledged that citizen-recorded videos subjelit@ officer actions
to new scrutiny and change the way accusationssigaificers play
out in court® The article claimed that some officers are aftaidise
necessary force because of “fear of retributionvigeo” and blamed
this new pressure on police officers for the redeend toward police
enforcement of wiretap laws to limit citizen recowgl of police
activity.®

Interestingly, theGlik opinion referenced this same theme of
ubiquitous public technology to extend First Amermatnprotection to
citizen recorders in public spac@sGlik emphatically explained that
“the public’s right of access to information is gtensive with that of

64. Glik, 2011 WL 3769092, at *7.

65. “[A] traffic stop is worlds apart from an asteon the Boston Common in the
circumstances allegedd. at *6.

66. Id. (quoting Kelly v. Borough of Carlisle, 622 F.3d&4£62 (3d Cir. 2010)) (internal
quotation marks omitted).

67. 1d. at *7.

68. Kevin Johnsorkor Cops, Citizen Videos Bring Increased Scrutiny, USATobAY, Oct.
15, 2010, at 1Aavailable at http://www.usatoday.com/news/nation/2010-10-15{tl&ecops15
_CV_N.htm (last visited Oct. 10, 2011).

69. Id.

70. Glik, 2011 WL 3769092, at *5.
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the press,” and that “[ijt is of no significanceaththe present
case ... involves a private individual, and noteporter, gathering
information about public officials™ To address the practical issue of
police interaction with citizen recorders, the ¢aeasoned:

In our society police officers are expected to eadu
significant burdens caused by citizens’ exercisethafir
First Amendment rights. . . . The same restraimhaleded
of law enforcement officers in the face of “provtiea and
challenging speech”. .. must be expected whey #re
merely the subject of videotaping that memorializes
without impairing, their work in public spacés.

Law enforcement discomfort with being recorded ublg while on
duty does not, without more, affect the First Ammedt protection
afforded the citizen recorder, nor does it exchieeRourth Amendment
violation of arresting a citizen for recording paiactivity in a public
space.

To enforce a policy that intrudes upon an individuability to
check potential governmental abuse, and to do dbowuti express

legislative support® undermines public confidence in the government.

The Glik court expressly acknowledged that “[g]athering infation

about government officials in a form that can rgalde disseminated to
others serves a cardinal First Amendment intenesprotecting and
promoting ‘the free discussion of governmental ie$f& "* The court
further noted:

71. Id.

72. 1d. at *6 (citations omitted) (quoting Terminiello vhig¢ago, 337 U.S. 1, 4 (1949)).

73. The state of Florida provides a fitting exaenpf ambiguous legislative endorsement
of the state wiretap law as a vehicle to prosecitizens for filming the police in their capacity
as public officials. The Florida wiretap statutea AFSTAT. § 934.03, like its Massachusetts
counterpart, refers to an “interception” of oralhtounication. Some Florida judges have
disagreed over whether the statute was intendedritoinalize recordings in addition to
interceptions.See State v. Tsavaris, 394 So. 2d 418, 420-31 (FI&119Alderman, J.,
concurring in part and dissenting in part). Fotanse, in his dissent from the majority opinion
in Tsavaris, Justice Alderman claimed that the legislaturdisice of the term “interception”
rather than “recording” was intentional and that]ffe does not intercept a conversation made
directly to himself.” Id. at 431-32. Justice Alderman additionally positeat tHi]f the
legislature had intended to make it unlawful fory aperson to record an oral or wire
communication, it could easily have done so inrpkaid simple language. It did not. Instead, it
criminalized only the willfulinterception of wire or oral communication.Id. at 432. Justice
Alderman concluded his dissent with a plea to #ugslature to correct what he perceived to be
a “judicial distortion” of § 934.03ld. In Massachusetts, the ambiguity lives on regardimeg
extent to which the location of the recorder arelrdcorded communication influences the First
Amendment protection of a recording; this ambigustyfueled partially by disagreement over
the intended function of the statuBiee supra note 47 and accompanying text.

74. Glik, 2011 WL 3769092, at *4 (quoting Mills v. Alabang84 U.S. 214, 218 (1966)).

http://scholarship.law.ufl.edu/flr/vol63/iss6/7
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“Freedom of expression has particular significamaéh
respect to government because ‘[i]t is here thaisthte has

a special incentive to repress opposition and ofteds a
more effective power of suppression.” This is pautarly
true of law enforcement officials, who are granted
substantial discretion that may be misused to depri
individuals of their libertie$?

Citizen recording is a nonviolent and nonintrusivey for citizens to
hold police officers accountable for their actionkile carrying out
their public service. Indeed, the court noted thatause Glik “filmed
[the officers] from a comfortable remove’ and ‘met spoke to nor
molested them in any way,” Glik’'s peaceful recogliwas not subject
to limitation/® Theoretically, the possibility of citizen surveitice
should incentivize police officers to act in acamde with their
professional duties at all times. If citizens be#ie-correctly or
otherwise—that it is illegal to record unethicallipe behavior, the
potential for vigilante filming diminishes, and amportant check on
governmental authority diminishes correspondingly.

In sum, theGlik court acknowledged that law enforcement officers
must learn to coexist with the constitutional rigiftthe citizenry to
record in public spaces, but offered little explaora to clarify the
instances in which a citizen may rightly assume: ghe is recording in
a “public space.” Without additional clarificationitizens will remain
uncertain about their right to record and will iftalsly fall victim to
unconstitutional arrests due to the imprecise ewgilan of the “public”
prerequisite for First Amendment protection.

In Glik, a citizen’s exercise of a “clearly-establishedirsF
Amendment right resulted in a “clearly-establishédurth Amendment
violation. Although the court unambiguously arrivaidthis conclusion,
it failed to provide a bright-line resolution toa@g this discrepancy in
the future. Apart from recognizing that “a trafstop is worlds apart
from an arrest on the Boston Commdh,the court provided no
guidance for determining what situations constimtgublic space” in
which a citizen’s right to film government officglis safeguarded by
the First Amendment. Absent pronounced boundaries First
Amendment protection, citizens who choose to ret@ndenforcement
officials risk inviting the same Fourth Amendmemlation confirmed
in Glik.

75. 1d. (citations omitted) (quoting First Nat'l Bank obB. v. Bellotti, 435 U.S. 765, 777
n.11 (1978) (quoting AOMAS EMERSON TOWARD A GENERAL THEORY OF THE FIRST
AMENDMENT 9 (1966))).

76. 1d. at *5 (quoting lacobucci v. Boulter, 193 F.3d 28, (1st Cir. 1999)).

77. 1d. at *6.

Published by UF Law Scholarship Repository, 2011 11



	Florida Law Review
	2-8-2013

	Confirmation of a Catch-22: Glik v. Cunniffe and the Paradox of Citizen Recording
	Caycee Hampton
	Recommended Citation



