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LONGITUDINAL GUILT: REPEAT OFFENDERS, PLEA
BARGAINING, AND THE VARIABLE STANDARD OF PROOF

Russell D. Covey
Abstract

This Article introduces a new concept—-longitudimgiilt"—which
invites readers to reconsider basic presuppositadimit the way our
criminal justice system determines guilt in crimicases. In short, the
idea is that a variety of features of criminal @dere, most
importantly, plea bargaining, conspire to changes tpbrimary
“truthfinding mission” of criminal law from one ofdjudicating
individual historical cases to one of identifyingndjerous “offenders.”
This change of mission is visible in the lower gretandards we apply
to repeat criminal offenders.

The first section of this Article explains how pleargaining and
graduated sentencing systems based on criminabryisffectively
combine to lower the standard of proof for repemhinals. The second
section describes several additional procedural erndentiary rules
that further effectively reduce the standard ofoprior recidivists. The
third section argues that the net effect is a erahjustice system that is
primarily focused on the identification of a clasd “dangerous
offenders” based upon their repeated interactionis thie system over
time rather than the accurate resolution of spec#ilegations of
wrongdoing in individual cases, as is conventionalpposed. In a
phrase, we have moved toward a system that cotstrgailt
“longitudinally.” This Article concludes with a fewrief thoughts on
the merits and demerits of longitudinal guilt.
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INTRODUCTION

A prominent assumption of criminal law is that #hés a uniform,
and uniformly demanding, burden of proof that mhet met by the
prosecution in order to convict a defendant. Thatden of proof—
beyond a reasonable doubt, or BARD for short—is aten of both
faith and constitutional law; the Supreme Court loag recognized the
prosecutor's burden to prove each element of ageldacrime to this
standard. Most theorists who have written about the stanadirproof
in criminal cases assume that the BARD standardines) fact-finders
to be very certain of the defendant’s guilt befoe¢urning a guilty
verdict. Those prone to think quantitatively hawggested that the
BAR%) standard represents something like a 90%—9&&iHood of
guilt.

The BARD standard is conventionally thought to havéxed, if
somewhat imprecise, meaning that does not vary ttase to case. As a
formal matter, the same reasonable doubt proofdatdnapplies to
jaywalking and capital murder trials aliReDpinions differ, however,
regarding whether this is really an accurate dpson of criminal law,
and if it is, whether this is normatively desiralfieholars such as Dean
Erik Lillquist have argued that the unwavering BARd&bel masks a
variable substantive standard and that this sutbstamariability is a
good thing® Another school of thought takes the position BaRD in
fact represents an unwavering standard but thaahibty, if we could
capture it, would be normatively preferable. Receatk by Professors

1. Seeln re Winship, 397 U.S. 358, 361 (1970).

2. See, e.g.Craig S. LernerThe Reasonableness of Probable Ca®deTex. L. Rev.
951, 996 (2003) (“[PJroof beyond a reasonable dasiljenerally defined, insofar as it or any
burden of proof can be quantified, as a percentagdigh as 85% or 95%."); Christopher
Slobogin,Dangerousness and Expertise Redaé BvoRryY L.J. 275, 306 (2006) (describing “the
standard quantifications of ‘proof beyond a reabtmadoubt’ as a 90 to 95% degree of
certainty”); Lawrence M. SolarRefocusing the Burden of Proof in Criminal Casesm8
Doubt About Reasonable Doul8 Tex. L. Rev. 105, 126 (1999) (citing surveys of judges
indicating belief that jurors should be roughly 9@%rtain of guilt before convicting under
reasonable doubt standard).

3. See Winship 397 U.S. at 364 (holding that the Due Processusglarequires
prosecutors to prove each element of every cringffahse beyond a reasonable doubt).

4. SeegenerallyErik Lillquist, Recasting Reasonable Doubt: Decision Theory and the
Virtues of Variability 36 U.C.Davis L. Rev. 85 (2002) (arguing that a variable reasonable
doubt standard is preferable to a fixed standard).
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Ronald Allen and Larry Laudahand more explicit work by Laudan in
follow-up papers, take this positién.

The argument is simple and seemingly compellinge Ekpected
utility theory teaches that rational actors opegtunder uncertainty
will seek to maximize their utility by selecting @ibes that hold the
greatest expected utility understood as “the sunthef utility of the
possible outcomes after the decision, weighed byptbbability of each
possible outcome’”In a criminal case, there are four possible out®m
a jury must consider: a true conviction of a guiftgrson, a true
acquittal of an innocent person, a false convictiban innocent person,
and a false acquittal of a guilty person. Thud,ilguist explains:

[T]he expected utility of a decision to convict efehdant
is the utility of an accurate conviction—weightey the
probability the defendant is in fact guilty—plus eth
disutility of an erroneous conviction—weighted blyet
probability the defendant is in fact not guilty.

Proponents of a high standard of proof point to ghesumed non-
equivalence in expected (dis)utilities of false wtigls and false
convictions. False convictions are commonly thougHie substantially
worse—that is, to have a greater expected digutiihan false
acquittal$® That assumption undergirds the widely embracethéh—
sometimes referred to as the Blackstone Ratio—th&better to acquit

5. SeegenerallyRonald J. Allen & Larry LaudarDeadly Dilemmas4l TeX. TECH. L.
Rev. 65 (2008); Larry Laudan & Ronald J. AlleBeadly Dilemmas II: Bail and Crime35
CHI.-KENT L. Rev. 23 (2010). Allen and Laudan argue that rather tloaking at the ratio of
false acquittals and false convictions to gaugethdrehe system is performing appropriately, it
is far more sensible to compare the (negativeityutif false convictions to the (negative) utility
of false acquittals. That ratio, at least, tellssomething about how costly it is when the legal
system produces an inaccurate result and givessesse of which side to err on and by how
much. Laudan makes this point more explicitly iseparate paper.

6. Seegenerally Larry Laudan, The Elementary Epistemic Arithmetic of Criminal
Justice 5 EPISTEME282 (2008). In subsequent work, Laudan refiness thinalysis by
demonstrating that the desirable standard of promfte precisely, depends on the relative
utilities of both true and false convictions andjaittals and thus can only be calculated by
comparing the utilities of all four of the possititéal outcomesSeelarry Laudan & Harry
SaundersRe-Thinking the Criminal Standard of Proof: Seek@uwnsensus About the Utilities
of Trial Outcomes 7 INT'L COMMENT. ON EVIDENCE 1, 3 (2009), available at
http://www.bepress.com/cgi/viewcontent.cgi?artidl@89 &context=ice; Larry Laudan, Taking
the Ratio of Differences Seriously: The Multiple f@fder and the Standard of Proof, or
Different Strokes for Serial Folks 1 (July 8, 20Q8greinafter LaudanRatid (unpublished
working paper)available athttp://ssrn.com/abstract=1431616. This refinente@s not really
matter for purposes of this paper, and therefongll ignore it here.

7. Lillquist, supranote 4, at 90.

8. See, e.g.Keith A. Findley,Toward a New Paradigm of Criminal Justice: How the
Innocence Movement Merges Crime Control and Due&s®41 Tex. TECHL. Rev. 133, 133—-
34 (“Our constitutional system chooses protecthmgitnocent as a highest-order value, which
preferences innocence protection over convictingngdoers.”).
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ten guilty persons than to convict an innocent bAehigh standard of
proof reflects the intuition that it is better s en the side of acquitting
arguably innocent defendants, even if it is likdlgy are guilty, given
the disproportionate disutility of false convictgn

Even if this proposition is true as a general nmattariability
advocates reject the assumption that the disaslitif false convictions
and false acquittals are the same in all casesai@lyt, they argue, false
acquittals of some especially dangerous criminabsy—trrorists, serial
rapists, mass murderers, and the like—are mordyctstsociety if
those false acquittals permit the acquittee to gaga future acts of
terrorism, rape, and murder than are false acdmitid persons who
commit minor crimes or who are less likely to ergagfuture criminal
conduct.

Indeed, as Laudan points out, this logic can bereldd to repeat
offenders as a class. After all, empirical data destrate that repeat
offenders commit more crimes after release that-fime offenders?
If so, the cost to society of falsely acquittingpeat offenders is
necessaril}/ greater than the cost of falsely atiggit first-time
offenderst’ At the same time, false convictions of personetit prior
criminal records hurt society—and those per§easnore than false
convictions of serial criminals, and false acqusttaf first-time
offenders cost society less, perhaps far less, fame acquittals of
serial criminals. Based on these observations, &imwoncludes that the
standard of proof should be lower in trials of thosith extensive
criminal histories than it is for those withoutecord of wrongdoing®
Lillquist reaches the same conclusién.

| do not quibble with the argument’s premises, Whichink, by-
and-large, are probably correct. What | do takeuassvith is the
conclusion_that affirmative change in the formanstard of proof is
warranted® That conclusion necessarily assumes that the rmaimi
justice system currently assesses the guilt or cence of repeat
offenders no differently than first-time offendefsis is incorrect.

The mistake, | contend, is that those arguing féoveer formal or
informal proof standard at trial pay too much aitamto trials and the
formal rules applicable to them and fail to takdfisient account of
plea bargaining, which is, after all, responsile producing the vast

9. SeeAlexander Volokh, rGuilty Men 146 U.PA. L. Rev. 173, 174 (1997) (“The ratio
10:1 has become known as the ‘Blackstone ratio.”).

10. SeeLaudanRatiq supranote 6, at 5-6.

11. Id.

12. Seeinfra Part I.C.

13. SeeLaudanRatig supranote 6, at 2.

14. Seelillquist, supranote 4, at 195 (“[C]ases involving repeat offersdeerhaps should
also have a lower standard of proof because thagivelbenefits of convictions, and the relative
costs of acquittals, are higher than in other cgses

15. See, e.g.Laudan,Ratio, supranote 6, at 4 (“[W]e should be using a very diffare
standard of proof for trying serial felons than wee for trying first-time offenders.”).
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majority of criminal convictions in both state afedleral court$® When
the dynamics of plea bargaining are taken into aet;ovhat emerges, |
believe, is ade factosystem of justice that for the vast majority of
repeat offenders already downwardly adjusts thecaffe standard of
proof so that typical repeat offenders ultimatetg gudged by proof
standards lower than the beyond-a-reasonable-dstabtiard formally
on the books and, perhaps, sometimes little higjteen mere probable
cause.

In the first section of this Article, | will explaihow plea bargaining
and graduated sentencing systems based on crimsgtaty combine to
effectively lower the standard of proof for repedfenders. In the
second section, | will describe several additiopabcedural and
evidentiary rules that further effectively redube standard of proof for
alleged recidivist$’ The net effect, | argue in the Article’s third sen,
is a criminal justice system far more concernechwidtentifying and
incapacitating “dangerous offenders” than with pmidg accurate
results in individual cases. In effect, we havedleped a system that
constructs guilt longitudinally. The Article condies with a few brief
thoughts on the merits and demerits of longitudgual.

|. PLEA BARGAINING AND THE DECREASINGSTANDARD OF PROOF FOR
REPEATOFFENDERS

To understand how plea bargaining effectively reguthe standard
of proof for repeat offenders, we must review theentive structures
that induce defendants to plead guifty. Although criminal
defendants—Ilike shoppers—do not always get theli@gain possible,
plea bargaining—like shopping—can best be undedstnolooking to
the market that sets the relevant prices of thglsisior goods.

A. The Price of Guilty Pleas

There are three principal inputs in the standarchiéda for pricing
plea bargains: the probability of convictiqn),(the expected sentence if
convicted at trial €t9, and the resource costs of litigating the cage (
for defendanty, for prosecutor}? The relationship of these inputs can

16. SeeRussell D. CoveyFixed Justice: Reforming Plea Bargaining with PRased
Ceilings 82 TuL. L. Rev. 1237, 1238 (2008) (reporting that more than 95%lbstate and
federal felony convictions are obtained by guillygs).

17. In using the term ‘“recidivists,” | refer toode defendants who have accumulated
criminal histories. | do not mean to imply that silich defendants are, in fact, guilty of all the
crimes for which they are charged or that they iateerently, and unpreventably, bent on
pursuing a life of crime.

18. A rich literature exists discussing the ecoiwsnof plea bargainingSee, e.g.Frank
H. EasterbrookCriminal Procedure as a Market Systeh2 JLEGAL Stub. 289 (1983); Robert
E. Scott & William J. StuntRlea Bargaining as Contraci01 YaLE L.J. 1909 (1992).

19. SeeWilliam M. Landes An Economic Analysis of the Couyrist J.L.& Econ. 61, 61
(1971); Jennifer F. ReinganurAlea Bargaining and Prosecutorial Discretioi8 Av. ECON.
REv. 713, 714 (1988); Covegupranote 16, at 1246.
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be expressed in a formula, wheps is the rational plea sentence:

rps = (p)(etg(ra/ rp)

This formula expresses a simple and relatively ebwifact about plea
bargaining: The more likely conviction looks, andetgreater the
sentence the defendant expects if convicted al, tha& greater the
magnitude of the plea sentence that a rationalndef& will accept to
avoid trial. Similarly, the more expensive it is ltbgate the case, the
higher the plea sentence a defendant will be willio accept, and
conversely, the lower the sentence a prosecutbseitle for.

For our purposes, | assume the defendant’'s resamosis are zero.
This assumption is not actually true, of coursefebdants do pay a
price to contest criminal charges. However, becamsst criminal
defendants are indigent and thus do not absorliutheosts of trial—
indeed, the monetary cost of defending indigentssigally borne by the
state—I think this assumption is sufficient for qurposes°® Dropping
resource costs from the defendant’s side of thateapy the inputs that
remain, which determine whether the plea offer itk attractive, are
simpl¥ the probability of convictionpj and the expected trial sentence
(et9.7 If the plea offer is lower than the product of $eawo inputs, a
rational defendant should take the déaFor our purposes, it is
important to note the dynamic relationship betwpamdets All things
equal, rational defendants should be willing toeptcthe same plea
offer in cases wheneis low andetsis high, and wherp is high andets
is low, as long as the productpfndetsremains constant.

This plea pricing mechanism causes variation anubffigrent types
of defendants with respect to the effective stathaduproof. Begin with

20. Net costs of litigation, in other words, ailely to be tilted toward the state, which
means that, generally speaking, prosecutors willvitleng to discount plea offers downwardly
more than defendants are willing to adjust themarplly.

21. As Professor Oren Gazal-Ayal explains:

Plea bargaining is rationalized just like any otlegral settlement. Whether
guilty or innocent, a defendant knows he might bavicted at trial. Taking
into account the post-trial sentence and the piithalof conviction, he
determines his “highest acceptable sentence.” Ardknt will only be willing
to plead guilty in return for a sentence lower tt@nequal to his highest
acceptable sentence.

Oren Gazal-AyalPartial Ban on Plea Bargain®7 C\RpozoL. Rev. 2295, 2302 (2006).

22. If we also consider resource costs in thertlfet's calculation, it becomes apparent
that defendants sometimes have incentives to aecefga offer that equals, or even exceeds,
expected trial punishment.

23. A defendant’s aversion to risk could impactisienmaking in this context, but the
impact could go in either direction. Risk-averséeddants might place greater value on plea
offers that eliminate a small risk of a disastrgushg sentence. Risk-seeking defendants, on the
other hand, might undervalue such plea offers whegvkea bargain represents a certain (though
small) punishment and the odds of conviction seemils

http://scholarship.law.ufl.edu/flr/vol63/iss2/4
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the fact of graduated sentencing schemes that aserg@unishment
based on criminal history. Recidivist punishmenthesnes are
manifested in several ways. Sentencing guidelirstegys predictably
increase sentencing exposure. Mandatory minimum teseimg

provisions further lock in, with certainty, high ndences upon
conviction for certain offenses or for offenderghneriminal histories.
Career criminal statutes create especially dracgnixed sentence
outcomes for serial offenders. Even absent legiglair administrative
sentencing mandates, judges with complete seniguicscretion can be
expected to impose harsher sentences on repeatlefie Accordingly,
there is no question that, in general, the moreresite a defendant’s
criminal history, the greater the defendant’s exgedrial sentence will
be for most crimesg:

Next, most prosecutors are not primarily concemveld maximizing
jail time for convicted offenderS. For most prosecutors in most cases,
winning a conviction is more important than maxiimig punishment®
Where there is a tradeoff between those goalstyibieal prosecutor
will almost always settle for less punishment inclenge for
elimination of the possibility of an acquittal aiat.?’ That prosecutors
routinely trade maximum punishment for reductionusicertainty is

24. See David A. Dana,Rethinking the Puzzle of Escalating Penalties fapdat
Offenders 110 YaLe L.J. 733, 735 (2001) (observing that the principl@nhanced punishment
for repeat offenders is pervasive at all levelsrirhinal justice system and “so widely accepted
that it strikes most people as simple common sgnse”

25. SeeOren Gazal-Ayal & Limor RizaPlea-Bargaining and Prosecutiopm CRIMINAL
Law AND EcoNnowmics 145, 152 (Nuno Garoupa ed., 2009) (noting that plea bargdiffsr
substantially from other legal settlements whetigdnts seek to maximize expected profits, in
that the length of sentences and the resource ooftachieving the sentences are
incommensurate, and “as agents of society,” prdeesuack “an interest in maximizing the
sentence in each case, since excessive sentereegty to the public”); Josh Bowers,
Punishing the Innocenfl56 U.PA. L. ReEv. 1117, 1141 (2008) (“[Prosecutors] care littleaif
all, about maximizing plea prices and ultimate sené length.”).

26. SeeStephanos Biba®llea Bargaining Outside the Shadow of Triall7 Hrv. L.
Rev. 2463, 2471 (2004) (noting that for prosecuton®g tstatistic of conviction . .. matters
much more than the sentence”); Daniel S. Medwé, Zeal Deal: Prosecutorial Resistance to
Post-Conviction Claims of Innocenc@4 B.U. L. Rev. 125, 137 (2004) (reporting practice in
prosecutors’ offices of publicly tracking proseastowin-loss records, or maintaining “batting
averages”).

27. See MILTON HEUMANN, PLEA BARGAINING: THE EXPERIENCES OF PROSECUTORS
JUDGES AND DEFENSE ATTORNEYS 107 (1978) (finding that, “As prosecutors gain
experience . . . they tend to stress ‘certainttirn€’ rather than ‘amount of time. . . . [In other
words], they become less concerned about extraatizgmum penalties from defendants and
more concerned with insuring that in cases in whiay are looking for time, the defendant
actually receives some time.”); Bowessipranote 25 (arguing that at least in low stakes cases
prosecutors “care little, if at all, about maximigiplea prices and ultimate sentence length”);
William J. Stuntz,Plea Bargaining and Criminal Law’s Disappearing Sloay, 117 HaRrv. L.
Rev. 2548, 2553-54 (2004) (stating, “[P]Jrosecutors dd trg to maximize total prison
time . . .. [because] legally authorized sentesicidre] harsher than the sentence prosecutors
want to impose.”).
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amply evidenced by _the massive reliance upon pla@dming to
resolve criminal caseg.Even if prosecutors were solely focused on
maximizing jail-time for persons charged with creneseeking the
maximum possible punishment for every criminal ddént would not
make sense. Because the resource costs of trigbangh, prosecutors
who refused to plea bargain would, in the aggregaevict and punish
far fewer criminals than prosecutors who plea bargaWhile there are
always a few high-profile cases in which prosecuggressively seek
to maximize punishment and forgo punishment-redyaeals, those
cases are the exception, not the flle.

Now put those two facts together. Recidivist secite;n schemes
mean that repeat offenders can expect more segptenses if they are
convicted at trial than first-time offenders. Pras®rs’ preference for
certain convictions over maximum penalties meaas fihosecutors will
favor plea bargains that ensure, whenever possibbg, a criminal
defendant pleads guilty and receives at least spaméshment rather
than risk the possibility of an acquittal at trisbnger sentences provide
more bargaining leverage than short sentencestharsd assuming the
existence of a floor on the charge/sentence thhberideemed adequate
by the prosecutor, create comparatively greatedilfiiity to offer plea
discounts™ As a result, prosecutors should find it easiguléa bargain
with repeat offenders than with first-timéefs.

For an illustration, imagine the following. Two mrinals, Newbie
and Old-School, are both caught with cocaine inrtphessession and
are charged with a drug offense. Prosecutors leeheth are guilty, but
because of some weaknesses in the cases (sayjdbace is based on

28. Or to use Professor David Bjerk's formulatidprosecutors are risk-averse with
respect to sentence length” due to the diminishiagginal utility of longer sentences. David
Bjerk, On the Role of Plea Bargaining and the Distributioh Sentences in the Absence of
Judicial System Friction®28 INT'L Rev. L. & Econ. 1, 3 (2008).

29. Easterbrooksupra note 18, at 309 (noting that plea prices are seteth on a
prosecutor's punishment-maximizing strategy, whicdicludes sharing the resource gains
obtained by forgoing trial).

30. See, e.g.David Bierie & Kathryn Murphy,The Influence of Press Coverage on
Prosecutorial Discretion: Examining Homicide Progéons, 1990-20Q041 QRiM. L. BuLL.

60, 63 (2005) (finding that, “[M]any prosecutorglicated they would not plea bargain a case if
it was receiving media attention.”).

31. Professor Bjerk has documented in an empisitaly the tendency for prosecutors in
states with three-strikes laws to use such lawindease their bargaining leverag@eeDavid
Bjerk, Making the Crime Fit the Penalty: The Role of Pmsgerial Discretion Under
Mandatory Minimum Sentencing8 J.L.& EcoN. 591, 591 (2005) (“[P]rosecutors become
significantly more likely to lower a defendant’sopecution charge to a misdemeanor when
conviction for the initial felony arrest charge viddead to sentencing under a three-strikes
law.”).

32. The existence of a minimum charge or sentesca floor is critical to the argument
that there is a variable standard of proof at workepeat offenders. If prosecutors have infinite
ability to discount plea offers, then higher crialipenalties will not create any more bargaining
leverage than lower penalties, only longer sentenBeat there is a floor, for reasons | discuss
below.Seeinfra Part I.C.
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easily impeachable witnesses), an objective assggsnof the
probability of conviction in the two cases is 50%s this would be
Newbie’s first felony conviction, if convicted heqmects to receive a
two-year sentence. Old-School, in contrast, hasra¢vrior felony
convictions. He expects a four-year sentence ifviobed. The
prosecutor is authorized to offer both defendantéea deal carrying a
one-year sentence. Now compare the value of ther dfbm the
perspective of the two defendants. For Old-Schiba, offer is a good
one. Because a 50% chance of getting four yeaegusl to a 100%
chance of two years, the prosecutor’'s offer of us¢ year cuts Old-
School’s expected jail-time in half. If he is rated, he should take the
deal. Newbie’s calculus, however, is different. Tdwee-year offer is
merely equal to the expected value of proceedingritd, making
Newbie, at best, rationally indifferent to the offa terms of jail time.
Other considerations, which | will discuss belowould likely push
Newbie to reject the deal. Recidivist sentencingvigions thus quite
clearly make it easier for prosecutors to obtaiitygpleas from repeat
criminals than from first-timers.

Although the operative variable in the example ispezted
punishment, the outcome—OIld School taking a pléer dhat Newbie
will reject—is functionally identical to one whevariation occurred not
in expected sentence but in probability of coneigtiorp. If Newbie
faces a two-year sentence upon conviction and b&ased a one-year
deal to resolve the charges, rationally he shaake the deal as long as
he calculategp as greater than 50%. In contrast, facing a patenti
punishment twice as severe, Old-School rationdiyutd take the deal
as long as he calculatpsas greater than 25%. The prosecutor, in other
words, should be able to secure a conviction ag@hs-School in a
case that is twice as weak as the case necessgey Mewbie to plead
guilty. Moreover, a prosecutor unsatisfied with pirespect of Newbie
and Old-School receiving the same sentence hagifigx given the
numbers, to ensure that Old-School receives moraspment than
Newbie even though his case remains weaker tharoriee against
Newbie. For example, Old-School should be willimgaccept a plea
offer of 1.5 years if he calculatgs as greater than 38%. Given the
existence of the recidivist sentencing penaltiespra@secutor could
negotiate a one-year sentence in Newbie’s casde wbiaining a 1.5
year sentence in a case against Old-School in wthiehevidence was
only four-fifths as strong.

Of course, the attractiveness of any particulaeroifill be affected
by a defendants subjective preferences as to tiimeounting and risk
aversion> But while both of those factors complicate the m#tey do

33. SeeBjerk, supranote 28, at 2 (“[T]he plea bargain sentence fahedefendant can be
greater than, less than, or equal to the expeartiisce from going to trial, depending on the
relative degree of risk-aversion of prosecutorsswerdefendants and the relative bargaining
power of each party.”); Easterbrodypranote 18, at 313 (postulating that defendants se€a
wherep was equal to 0.75 who had a present-value disaat@tof 10% would equate a fifty-
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not alter the basic equation. Prosecutors who ateconcerned with

maximizing jail time can cut progressively moreaattive bargains with

defendants who have more extensive criminal histofThat means that
repeat offenders should be induced to plead gunltgases in which

offenders with lesser criminal histories would nbite net effect of this

dynamic, as | discuss below, is to create a loviiectve standard of

proof for repeat offenders than for first-timers.

B. Pand the Standard of Proof

P is anex anteprediction made by litigants about how a fact-&nd
will assess the proof before them. Where the eweénweakp will be
low. Where it is strongp will be high. It is directly proportionate, in
other words, to the strength of the admissible ewiet of guil* The
standard of proof, in contrast, is @x postrubric used by the fact-finder
to evaluate the strength of the evidence. Whilestaaedard of proof is
expressed qualitatively, it can be thought of iramjuative terms as a
probabilistic threshold that the proof must satiséfore the fact-finder
will convict. It is often said that BARD equatessomething like a 90%
certainty of guilt, a preponderance of the evidesteandard equates to
50.1%, and clear and convincing something in betw2eDifferent
standards of proof will produce differerx ante probabilities of
conviction given equal quanta of proof. While ovieelming evidence
of guilt will produce a higlp under almost any standard of proof, where
the evidence is more equivocplwill plainly be higher if the standard
of proof is lower, and lower if the standard of @ircs higher.

This intuition can be expressed formally as a thokb function,
where p is the likelihood of convictiong is the quantum of the
evidence, andis the standard of proaép that:

p=1where g2 s and
p = 0 otherwise
This characterizep in terms of a single event and with subjective
evaluations of] ands by the fact-finder.
Considering p probabilistically, that is, capturing the range of
expected outcomes viewed from &x ante perspective,p can be
thought of as a distribution determined dpgnds, where increases i)

produce increases mand increases mproduce decreasespn
Thus,p can be written as:

o

year trial sentence with a present-value sentehcet8 years).

34. That is, the net quantum of inculpatory evideminus exculpatory evidence.

35. Seelerner,supranote 2, at 996See generalliMichael S. PardoSecond-Order Proof
Rules 61 RA. L. Rev. 1083 (2009) (discussing various proof standards).
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The equation makes clear that in calculating pnyhe quantum of
proof g« and the standard of prosf are directly related. That is, if the
standard of proofg goes up, the quantum of prodj) (necessary to
achieve the same probability of conviction alsoggop. If the standard
of proof decreases, the quantum of proof necestargonvict also
decreases. In simple terms, the prosecutor neests deidence to
convict if the standard of proof is low and moredewce to convict if
the standard is high. At the same time, to achawelowerpy, eithergy
can be decreased rcan be increased.

In short, if a prosecutor can induce guilty pleas dqually serious
crimes, carrying equally severe sentences, fromdefendants, D1 and
D2, but can obtain D1's plea to a set charge andspment with a
lower p than necessary to induce D2 to plead guilty tostnme charge
and punishment, then D1 can be thought of as haveygptiated his
plea against what is functionally the equivalenagtduced standard of
proof.

The following example might help to illustrate tpeint. Assume
that there are three quanta of pragif; g2, andqg3. Juries that apply the
BARD standard will convict in the three cases déseaof 70%, 80%,
and 90%, respectively? thus equals 0.70, 0.80, and 0.90 in the three
cases. Juries that apply the lower clear and cemgrstandard instead,
given the same quanta of proof, will convict aesabf 80%, 90%, and
100%. Imagine that prosecutors can choose todges in BARD court,
where the BARD standard applies, or in C&C coufieve the clear and
convincing standard applies. Now, imagine that@sgcutor has a case
in which the proof igj1, and that, given a particular sentence sought by
the prosecutor, it is only rational for a defendemplead guilty ifp is
equal to or greater than 0.80. On these assumptiogie are two ways
the prosecutor can induce the defendant to plediy.gBhe can file the
case in BARD court and invest enough additionaloweses in
investigating the case to raigé to g2, or she can file the case she has
in the C&C court. The point here is that eithertloése strategies has
exactly the same effect gn Permitting the prosecutor to induce the
same plea from defendants with differgig under a given standard of
proof is functionally equivalent to applying a lesstandard of proof to
some of those defendants and a greater standardaffto the others®

Given the fungible quality oéts p, g, ands, changes in any one of
the variables has the same impact on rational pliea as changes in
any of the other variables. Increasing expectedspuament for repeat
offenders has the same effect—for plea bargainingpgses—as
lowering the standard of proof for such defenddhthis demonstrates

36. This logic has been implicity noted by othesmmentators.See, e.g, Adam
GershowitzRaise the Proof: A Default Rule for Indigent Defe) ConN. L. Rev. 85, 118-20
(2007) (arguing for remedy of increasing standdndroof in jurisdictions that fail to adequately
fund indigent defense and noting that one effedtigher standard of proof would be pressure
on prosecutors to offer better plea deals to sefdndlants to entice them to plead guilty).

37. Other scholars have noted that plea bargainiisga-vis trial, seems to lower the
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that plea bargaining in a world of recidivist semieg schemes and
relatively unconstrained bargaining discretion pes what is, in
effect, a progressively decreasing standard offdavaepeat offenders.

C. Plea Bargaining and the Special Case of First-T{dfeenders

The simple model we have been relying upon so faealistically
assumes that the gradient of the slope of the ¢sgpaulea sentence
(eps)is perfectly smooth and that the prosecutor is foeoffer any plea
bargain, in any case, anywhere along that slopat @ksumption is
unrealistic because the slope available to prosesus lumpy, not
smooth. That is, prosecutors cannot precisely kitheir plea bargain
offers to perfectly match their quantitative asee=sts of the value of a
guilty plea in particular cases, because they amestcained by the
“depth” and “distance” of charging options provideglthe legal cod&’
Prosecutors may wish to offer a particular defeh@daiour-year deal to
resolve, say, criminal charges involving the tloéfa computer from an
occupied residence. However, the criminal code nesjablish a
minimum sentence of five years for robbery and imam sentence
of three years for burglary. There may be no pcattivay, given the
nature of the criminal conduct and the charge aedtesicing
distributions provided by the criminal code, to stvact a plea deal that
allows the defendant to get a four-year sentence.

Because most criminal codes include numerous quarig offenses
carrying a variety of punishments, and/or permé grosecutor wide
discretion to negotiate sentence bargains thaeatefust the desired
amount of jail time or monetary fines, lumpinesd not create much of
an obstacle in most cas%—?sHowever lumpiness does prove to be a
fairly significant problem at the low end of theake® Jail time and
fines, of course, are not the only elements of ghumient accompanying

standard of proofSee,e.g, Katherine J. Strandburd)eterrence and the Conviction of
Innocents 35 CoNN. L. Rev. 1321, 1332 (2003) (“However, plea bargaining woafipear to
have the effect of implicitly lowering the governmts burden of proof.”); Patricia M. Wald,
Guilty Beyond a Reasonable Doubt: A Norm Gives Wakie Numbers1993 U.CHI. LEGAL F.
101, 108-09. Although | disagree with that chamdza¢ion because it fails to account for the
transfer of risk, the claim is based on logic samtb that presented here.

38. SeeRonald F. Wright & Rodney L. Engeiithe Effects of Depth and Distance in a
Criminal Code on Charging, Sentencing, and ProsacBower 84 N.C.L. Rev. 1935, 1953—
55 (2006) (demonstrating that charge reductions fretiyemade during charge bargaining
occur more often where the criminal code providesremalternative charging options for
criminal conduct (depth) and where the penal comsecges of alternative charges are modest
(distance)).

39. Id. at 1955 (explaining that where the criminal codevjmles depth in charging
alternatives, prosecutors can “offer a market-abggprice for a guilty plea more often”).

40. That is, assuming that the prosecutor is tnéenobtaining a felony, rather than a
misdemeanor, conviction. Of course, felony chaayesoften bargained into misdemeanors, and
that outcome may in fact be the standard outcomkess serious cases involving offenders
without a criminal history. In this Article, “firspffender” means first felony offense, which by
definition involves a case in which the prosecuéduses to permit a misdemeanor plea.

http://scholarship.law.ufl.edu/flr/vol63/iss2/4
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a criminal conviction. The collateral consequencaes a felony
conviction can be serious and, in many cases, @aonvershadow the
costs of a jail sentence an‘He.Depending on circumstances and
jurisdictions, those consequences can include rtepmn, termination
of employment, loss of a professional license alitglio continue an
accustomed means of making a living, loss of actesgovernment
loans or benefits, loss of custody of children, ifehimpoverishment,
and dramatic restrictions on place of residency drekdom of
movement, just to name a fé@Then there is the stigma of conviction
itself. Although the penal consequences of cormic(that is, jail time
and fines) might be felt more or less equally armpprtionately by all
convicts, the collateral consequences and stigmeonaganying
conviction are heavily front-loaded. First-time eiflers almost
certainly have more to lose by way of collaterald astigmatic
consequences than do repeat offenders who haasgledsorbed most
of these costs.

There are, in other words, some built-in costs #tabmpany a first-
time felony conviction that cannot be discountecdawl hat means that
a prosecutor will be more constrained in plea bhamgg a weak case
involving a first-time offender than she would incase involving a
repeat offender. Prosecutors cannot offer dealsrdbtime offenders
with the same dramatic discounts as are availableases involving
repeat offenders. Both the expected trial sentenkmver, and the fixed
costs of conviction are high&t By limiting how low the expected plea
sentence €p9 can go in first-time offender cases, these cairgl
necessarily also establish a floor fprin those cases. Where the
evidence is relatively weak, first-time offendergl wold out for trial
because prosecutors simply cannot make plea dffatare sufficiently
discounted to entice first-time offenders to accdpm, given the
collateral consequences that necessarily foffond by establishing a

41. Seelenny RobertsThe Mythical Divide Between Collateral and DireairGequences
of Criminal Convictions: Involuntary Commitment ®xually Violent Predatoy®3 MNN. L.
Rev. 670, 740 (2008).

42. See generally Michael Pinard, An Integrated Perspective on the Collateral
Consequences of Criminal Convictions and Reensyds Faced by Formerly Incarcerated
Individuals 86 B.U.L. Rev. 623, 634-36 (2006) (enumerating possible cobdismnsequences
resulting from felony conviction).

43. Although there is no direct evidence of whi@m aware that repeat offenders accept
plea offers in weaker cases than first-time offeagdihere is empirical evidence that prosecutors
use the enhanced leverage that recidivist sentgnsiinemes provide in plea bargaining.
Professor Bjerk, for example, has documented aredase in misdemeanor pleas entered by
defendants in cases in which a felony convictionuldoresult in a third-strike triggering
application of a mandatory three-strikes sentenpimyision.SeeBjerk, supranote 31, at 593
(presenting “formal empirical evidence documentingt one way in which prosecutors react to
mandatory minimum sentencing laws is by systemiétiteecoming more likely to prosecute
those arrested for crimes targeted by these lawke$ger crimes not covered by these laws”).
Other scholars have made similar findin§eeid. at 594 n.10.

44. SeeRonald F. Wright, Respons@uilty Pleas and Submarket$57 U.Pa. L. Rev.

Published by UF Law Scholarship Repository, 2011

13



Florida Law Review, Vol. 63, Iss. 2 [2011], Art. 4

444 FLORIDA LAW REVIEW [Vol. 63

floor for p, these constraints also establish a floor for eéffective
standard of proof in cases involving first-time esfflers, one that
prosecutors can’t evade through plea bargaiffing.

In short, the economics of plea bargaining combwét increased
penalties for repeat offenders and the varietyotiaiteral and stigmatic
consequences that hit first-time offenders withcggddorce ensure that
prosecutors can obtain guilty pleas from repeatnuférs that the
prosecutors could not have obtained from first-tiofienders in cases
with otherwise similar characteristics. Functiopathis is equivalent to
applying a decreased standard of proof to repenaérs in the
system—plea bargaining—that produces the vast milkcriminal
convictions.

[I. EVIDENCE RULES AND THE DECREASINGSTANDARD OF PROOF FOR
REPEATOFFENDERS

The economics of plea bargaining are compounded bgriety of
evidentiary and procedural rules that further disaiage repeat
offenders. These rules increase the probabilitgariviction for repeat
offenders, with the same ultimate effect on conerctrates as would
result from application of a lower standard of grabtrial.

A. Repeat Offenders Do Worse at Trial than First-TiDfeenders

Repeat offenders face substantially greater riglan tfirst-time
offenders at nearly every stage of the criminal cpss. During
investigation, police are most likely to begin thaivestigation by
identifying the “usual suspecté "Offenders with criminal records are
more likely to be placed in a line-up or have th@ature displayed in a
photo array, are more likely to have fingerprindaDNA samples in
databases available for comparison with specimensvered at the
crime scene, and are more likely to be questloryed\hastlgators while
their exculpatory stories are less likely to baewdd?’

PENNUMBRA 68, 70 (2008) (stating that because “the fact ofiviction should concern
[defendants with no prior convictions] more tham tamount of punishment, they are more
likely to hold out for a dismissal or an acquiitab weak case”).

45. This is not to say that prosecutors cannaidedirst-time offenders to plead guilty in
weak cases. If the charges are serious and thequins's discretion is relatively unconstrained,
then prosecutors should have plenty of bargaingvgrage to induce a guilty plea. The point
here, however, is that the prosecutor’s leveragé alivays be relatively smaller in cases
involving first-time offenders because graduateditesgcing schemes limit the maximum
punishment that can be expected upon convictiortriat and collateral and stigmatic
consequences of felony convictions limit the minimpunishment that may be offered in plea
bargaining.

46. See Richard FriedmanCharacter Impeachment Evidence: Psycho-Bayesiah [!?
Analysis and a Proposed Overha88 UCLAL. Rev. 637, 672 (1991) (noting that investigation
of crimes often begins “by focusing on those ‘usitepects’ already known to law enforcement
officials”).

47. SeeBowers,supranote 25, at 1125-26 (explaining that “[r]ecidigisire common
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Once charged with a crime, repeat offenders areertikely than
first-time offenders to be denied bail or bond@have a higher bail or
bond sef® Studies establish that pretrial detention subistint
increases the probability of convictiBhindeed, pretrial detention leads
to worse results for criminal defendants at evetysequent stage in the
process, including sentenciny.The likely reasons why pretrial
detainees see worse outcomes include the inalofityletainees to
gather facts, track down witnesses, or otherwisgsti®verburdened
defense lawyers to prepare their defense caseseased difficulties
faced by detainees in communicating with attorrméyamd an increased
likelihood that detainees will be perceived negaiiy jurors who see
them handcuffed or otherwise treated as quilty aathigerous by
marshals and court officers during trial. Pretdatention also gives the
state new opportunities to gather incriminatingdewice. Jailhouse
informants may testify at trial about confessiofisgedly made while
the defendant was in captivity. Conversations, ghealls, and mail are
all subject to scrutiny and may turn up incrimingtadmissiona?

At trial itself, repeat offenders confront hazaris faced by first-
timers. Most importantly, repeat offenders risk thet-finder learning
of their prior criminal history. Although the rule$ evidence nominally
disallow such evidence from being used to estaldeth character or
propensity, critical exceptions exist to this bRBrior crimes may be
admissible, for instance, to show “proof of motiegportunity, intent,
preparation, plan, knowledge, identity, or absemde mistake or
accident.®® At least in federal courts, as well as in someesta

first targets when crime happens” and that invaesibtgs often commence by asking crime
victims or witnesses to review “mug-shot books cosgul exclusively of prior arrestees”).

48. See, e.g, Aaron Kupchik, Jeffrey Fagan & Akiva LibermarRunishment,
Proportionality, and Jurisdictional Transfer of Adscent Offenders: A Test of the Leniency
Gap Hypothesisl4 SaN. L. & PoL'y Rev. 57, 77 (2003) (presenting data on the effect of
pretrial detention on juveniles charged with crim@sd finding that prior record was an
important predictor of pretrial detention).

49. See,e.qg, Douglas L. Colbert, Ray Paternoster & Shawn Bushvido Attorneys
Really Matter? The Empirical and Legal Case for Right of Counsel at Baik3 G:rDOZO L.
Rev. 1719, 1773 (“[Plretrial detention leads to higheonviction rates and longer
sentences . . ..").

50. SeeCassia SpohnRace, Sex, and Pretrial Detention in Federal Courdirect
Effects and Cumulative Disadvanta@@ U.KAN. L. Rev. 879, 893—-94 (2009) (showing, in an
empirical study, that pretrial detention is a pesipredictor of increased sentence length).

51. Colbert, Paternoster & Bushwauypra note 49, at 1720 (“[T]he delay in defense
investigations and witness interviews caused byriplténcarceration, impedes preparation of a
defense and is a sure-fire prescription for misages of justice and convicting innocents at
trial.”).

52. Repeat offenders are also marginally mordylit® be falsely targeted by informants
because their “general involvement in crime” makessier to generate plausible incriminating
accusationsSeeRobert P. MostellelThe Special Threat of Informants to the Innocenb\Ate
Not Innocents: Producing “First Drafts,” Recordirigcentives, and Taking a Fresh Look at the
Evidence 6 GHio St.J.CRiM. L. 519, 555 (2009).

53. FD. R. BviD. 404(b).

Published by UF Law Scholarship Repository, 2011 15



Florida Law Review, Vol. 63, Iss. 2 [2011], Art. 4

446 FLORIDA LAW REVIEW [Vol. 63

evidence of a past sexual assault or child molestabffense is
admissible to prove commission of similar crimeslasg as such
evidence is deemed relevahtin addition, criminal history will almost
always be admissible for impeachment purpd3@e risk that jurors
might learn about a defendant’s criminal historaéf chooses to testify
places an enormous burden on the exercise of g to testify>® A
defendant with a relatively minor criminal histanay choose to run the
risk of such impeachment. A defendant with an esiten criminal
history almost certainly will not, given the deatstg effect that such
information will likely have on the jury’s percepti of the defendant’s
guilt.>” Data show that the impact of a jury learning abdiue
defendant’s prior record is greatest in cases wtiereevidence of guilt
is relatively weak, suggesting that in close catfesthreat of disclosure
of the criminal record is at its peak.

Although defendants are formally assumed “innoagmtil proven
guilty,” and their exercise of the right to silenisenot lawfully held
against them, as a practical matter, jurors ofesume that defendants
have some obligation to prove their innocence. iluifa to rebut—or at
least deny—plausible evidence of guilt put forthtbg state will often
cement the jury’s impression of guilt. In some saskefendants may in
fact have compelling stories to tell. Repeat offasdwho cannot risk
impeachment thus will be unable to present thatlatory evidence.
Such defendants are often limited to trying to pdi@es in the
prosecutor’s case rather than construct a cohalrnative narrative
of innocence, which according to many trial stregisg is a far inferior
defense?’ As a result, the defendant’s testimony is oftguivetal trial

54. FD. R. B/iD. 413 (sexual assault)gb. R. BviD. 414 (child molestation). California,
Arizona, and the District of Columbia have rulesitr to those applicable in federal coBee
Theodore Eisenberg & Valerie P. Haffgking a Stand on Taking the Stand: The Effect of a
Prior Criminal Record on the Decision to Testifydaon Trial Outcomes94 GORNELL L. Rev.
1353, 1375-77 (2009) (citingaC. Evip. Cope 88 1101(a), 1108(a) (West 2007)RA R.
EviD. § 404(c); Johnson v. United States, 610 A.2d T2€(1992)).

55. See FEp. R. Bvib. 608-09 (permitting impeachment with prior bad aetsd
convictions relevant to truthfulness of witnessgdiberg & Hanssupranote 54, at 1355 (“All
U.S. jurisdictions allow the use of some criminaheictions to impeach the credibility of a
witness.”).

56. The Eisenberg and Hans study confirms thaexisence of a prior record is a strong
indicator that the defendant will decline to testit trial. In the sample studied by Professors
Theodore Eisenberg and Valerie Hans, 62% of defesdaithout a prior record testified while
only 45% of defendants with a record testified. ®tedy also disclosed greater disparities
depending on case type, with 93% of defendantsowttprior records testifying in assault cases
compared with 57% of defendants with prior reco®isnilar disparities were also reported in
first-degree murder caseSeeEisenberg & Hansupranote 54, at 1371-74.

57. Seeid. at 1360-61 (summarizing studies of mock jurors@sonstrating that jurors
who learn about a defendant’s prior record will tnere likely to convict because “[tlhe
evidence against a defendant with a prior recopstars stronger”).

58. Id. at 1381-83.

59. Seege.g, Brian J. FoleyApplied Legal Storytelling, Politics, and Factuatdism 14
LEGAL WRITING: J. LEGAL WRITING INST. 17, 22 (2008) (summarizing presentation by Peufes
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event® and the defendant’s failure to testify in his odefense can be
outcome determinativ¥.

Defendants with no substantial criminal history Iwiot be
constrained by these concerns. Such defendantbeviletter positioned
to directly rebut the state’s charges, explainimgrating evidence, and
present a credible alternative narrative of evebfxourse, those repeat
offenders who choose to testify notwithstanding ¢b#ateral damage
will likely be perceived as less credible witnes¥e&or all these
reasonsceteris paribus repeat offenders will do worse at trial than
first-timers®?

Finally, repeat offenders do worse at sentenciran tfirst-time
offenders as well and not only because of recitisesntencing schemes,
mandatory minimums, and career criminal statuteenEabsent any
statutory or guideline mandate, judges are far niiedy to impose
harsher sentences on repeat criminals than ontifitsts®* In death
penalty cases, jurors are more likely to imposeatitdsentence on those
with criminal histories than those withotit.

Kevin Jon Heller explaining that “in general thesbdefense is a good alternative narrative”);
see alsoSunwolf, Talking Story in Trial: The Power of Narrative Paesion 24 THE
CHAMPION 26, 27-28 (2000) (explaining tendency of jurorsutmlerstand trial as competition
between competing stories).

60. SeeEisenberg & Hansupranote 54, at 1369-70 (describing data gatheredrivey
of judges showing that defendant testimony wasidensd more important than that of police,
eyewitnesses, co-defendants, and expert withesses).

61. Friedmansupra note 46, at 666 (observing that in some cases evtlefendants
decline to testify for fear of character impeachmdieir “failure to take the stand is utterly
disastrous, spelling the difference between coiricand acquittal”).

62. This would intuitively seem to be the casaleled, the very purpose of permitting
prior convictions to be introduced during impeachinis that they are relevant to credibility.
However, Professors Eisenberg and Hans' data didvenfy that intuition; nor has other
experimental research demonstrated that percepiocredibility are affected by knowledge of
prior recordsSeeEisenberg & Hansupranote 54, at 1387.

63. That outcome has been confirmed in at leasternpirical studySeeMartha Myers,
Rule Departures and Making Law: Juries and Theirdifgs, 13 Law & Soc’'y Rev. 781, 786—
88, 792-93 (1979) (finding, based on study of 2@didna jury trials, that juries are more likely
to convict defendants with numerous prior convitsip

64. For example, the federal sentencing guidelpegmit judges to downwardly adjust a
sentence where the court finds the offender wasnamparticipant in the offens&SeeU.S.
SENTENCING COMM'N GUIDELINES MANUAL § 3B1.2 (2010). Data shows that this mitigating
provision was applied twice as often to defendavitisout criminal history compared with those
with criminal history.SeeMichael Edmund O’Neill, Linda Drazga Maxfield & Mis D. Harer,
Past as Prologue: Reconciling Recidivism and Cuilitgth 73 FOrRDHAM L. REv. 245, 263-64
(2004). Congress has instructed the Sentencing Gssion to be more lenient with regard to
first-time offenders.See28 U.S.C. § 994(j) (2006) (directing the Sentegc@ommission to
ensure that “guidelines reflect the general appatgmess of imposing a sentence other than
imprisonment in cases in which the defendant issadffender”).

65. Not only does a prior criminal record ofterugbas aggravating circumstances and/or
increase the perceived dangerousness of defentbamtsome statutes expressly make the death
penalty available only for repeat offenders. Foaragle, South Carolina passed a law in 2006
that allowed the death penalty for repeat offendérsiminal sexual conduct with a minor, but
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B. Comparative Ease of Conviction as a Lower Stanadreroof

The numerous disabilities faced by repeat offenéasure that if
they choose to fight charges at trial, they wibkdomore often than do
those who have no prior criminal records. They fadet might be
called a “repeat offender tax.” The tax works ivaaiety of ways. Some
of the disabilities have the effect of increasiig tquantum of net
evidence of guilt. Where a defendant is unable athey exculpatory
evidence that he otherwise might have found becdugesdnas been
detained pretrial, and the state’s case remainsahe, the net evidence
of guilt increases. The net evidence of guilt alscreases when the
defendant’s testimony is made less credible asaltref impeachment,
or when jurors find the prior crime evidence probf intent, motive,
or modus operandi. In such cases, there is simmge nevidence of
guilt—a largerg—and thus a greater likelihood of conviction.

Prior crlmes evidence may also directly lower tieefalcto standard
of proof® Once the fact-finder learns of the defendantmmal past,
the fact-finder may require less proof of guilt convict®” A mere
preponderance of the evidence may well, as a pedatatter, satisfy
many jurors (and judges) who know the defendaat ésnvicted felon.
Professors Theodore Eisenberg and Valerie Hansulatdd that, in
cases in which the evidence was relatively weakcldsure of a
criminal record to the jury alone increased theeddant’'s probablllty
of conviction from an average of one in five to mtinan 50982 And as
we have seen, risk of disclosure of a criminal récig only one of
many ways that criminal procedure disadvantagegatepffenders.
Either way, the disabilities faced by repeat offensdincrease the
probability of conviction—by raising or lowerings—in ways that are
functionally equivalent to a reduced standard obpr

C. Magnifying the Disparity

As demonstrated above, the increased penaltiessmgpon repeat
offenders permit prosecutors to negotiate guiltgapl from those
offenders more easily and, because of the pricgaditres of the plea
bargaining system, have the functional effect cfirgathe standard of
proof. Those disparities are further magnified lhg various disabilities
that repeat offenders confront should they chooseohtest charges at

not for first-time offendersSeeS.B. 1138, 2005 Leg., 116th Sess. (S.C. 2005hoAlgh that
law is now unconstitutional in light oKennedy v. Louisianait illustrates the pointSee
Kennedy v. Louisiana, 128 S. Ct. 2641, 2642, 26302008) (holding the Eighth Amendment
prohibits the death penalty for raping a child withthe intent to kill).

66. Seelillquist, supranote 4, at 160-61 (observing that use of charasteience at trial
likely affects standard of proof applied by deaisitakers at trial and leads to lower standard of
proof for repeat offenders).

67. SeeFriedman,supra note 46, at 657 (noting the possibility that ewicke of prior
crimes may cause jury to “decide that the defendaatbad person, and thus effectively lower
the prosecution’s burden of persuasion”).

68. SeeEisenberg & Hansupranote 54, at 1385.
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trial. In calculating whether to accept a plea ffetional repeat
offenders (and their counsel) must discount thieances of winning to
reflect these disabilities. In other words, givery guantum of proof of
guilt, repeat offenders will calculate a higlpethan first-time offenders.
Raisingp has the same effect, vis-a-vis plea bargainingaesng the
expected trial sentence. It makes plea offers civea that would not
otherwise be so. Repeat offenders thus confroohgounded calculus
at plea bargaining: they face potentially longentseces and have a
higher likelihood of conviction. These factors caneto substantially
increase the relative attractiveness of any pdaicplea offer, and
function identically to substantially decreasing standard of proof for
repeat offenders.

[ll. LONGITUDINAL GUILT

Thus far, | have tried to demonstrate that, in fcac repeat
offenders are convicted subject to a standard obfpbelow—and
perhaps well below—that applicable to first-timéeofers. Arguments
for a variable formal proof standard, such as Rsie Laudan’s
suggestion that we should formally adopt lower prsandards for
repeat offenders, seem less compelling once thiedgpicture of the
criminal process is developed, even if one accEsassumption that
disparate treatment of repeat offenders is justilfig the greater risks of
future criminality they present. As the argumemtghis Article show,
formally lowering the standard of proof at trialr feepeat offenders
would only further magnify the disabilities suchpeat offenders
already face, and those disabilities have theiatgst impact not on the
small handful of cases that actually go to triat bno the much larger
pool of cases that are resolved through guilty pléaa formal rule
directed jurors to apply a lower standard of proofcases involving
repeat offenders at trial, it would only make iathmuch harder for
repeat offenders to successfully contest crimirngrges. As a result,
prosecutors would obtain even greater leverage lea fbargain,
resulting in yet harsher sentences and guilty pleasases involving
more equivocal evidence of guilt. The risk thataoent persons will be
induced to plead guilty would, of course, also @ase. If prosecutors
lacked leverage in plea bargaining, these mightdmsequences worth
tolerating. There is no reason, however, to beliba¢ prosecutors lack
bargaining leverage or face difficulties inducingfehdants to plead
guilty. There is no mob clamoring at the courthogates for a trial; just
the opposite: guilty pleas as a &%ercentage of nahtonvictions have
been trending upward for decades.

In this final section, | suggest that, over the reeuof the past
century and a half or so, our criminal justice sgsthas undergone a
substantial, evolutionary transformation—one layg#iven, or at least

69. Ronald F. WrightTrial Distortion and the End of Innocence in Fede€@riminal
Justice 154 U.PA. L. Rev. 79, 90-91 (2005) (describing the steady incréagdea bargaining
rate since 1981).
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made possible, by plea bargainifigVhether we acknowledge it or not,
the system as it has developed has in the min@fewases abandoned
the goal of making an accurate determination dbhisal facts at a high
level of certainty (such as BARD embodies) or atigng to apportion
blame and punishment based on that determinatiathelR than solve
“crimes,” the system’s primary goal is the idemt#iion of “criminals.”
The criminal process as a whole (there are of earxeptions) is no
longer constructed (if it ever was) to determingdmel a reasonable
doubt whetheX committed a particular crime on a particular ocmas
Its goal is to make a determlnatlon with as muntueacy as is possible
to muster, thaX is “a criminal.” I That determination occurs over time,
which is Why | refer to it as “longitudinal.”

Longitudinal guilt is the system’s implicit rejoiadto criticisms of a
plea bargaining system that permits—indeed induakfendants to
plead guilty even in cases in which proof is weakequivocal. Plea
bargaining occurs relatively early in the investiga process, before all
leads have been thoroughly pursued and all potatdéfanses explored.
Often, defense lawyers and prosecutors negotiaga geals with little
more in hand than a police rep&This is not a process likely to reveal
factual nuance. When plea offers represent sulstafiscounts over
expected trial sentences, as they usually do,natidefendants take the
deals. When the deal is good enough, it is ratibtmaiefuse to roll the
dice, regardless of whether one believes the eva@&stablishes guilt
beyond a reasonable doubt, and regardless of whetteeis factually
innocent’® The risk of inaccurate results in the plea barigairsystem
thus seems substantial.

The system of longitudinal guilt has safeguardst bwito check its
excesses. These safeguards begin with the sulastasgntence
discounts themselves inherent to plea bargainsemkvwases. The more
uncertainty there is regarding the defendant’stgaib particular case,
the more likely the defendant can trade a guiltgapfor a nominal
punishment. First-time offenders usually are tred¢miently because of
their status as first-timers. They often receivebation rather than a

70. See generally\GEORGE FISHER, PLEA BARGAINING’S TRIUMPH: A HISTORY OF PLEA
BARGAINING IN AMERICA (2003) (establishing the birth of widespread gheagaining around
the mid-to-late 19th Century).

71. To use Professor Bernard Harcourt’s langutige criminal system has increasingly
adopted actuarial methods based primarily on mrioninal history and deployed them in order
“to know the criminal and to predict his criminglit Bernard E. Harcourfyrom the Ne'er-Do-
Well to the Criminal History Category: The Refinernef the Actuarial Model in Criminal Law
66 LAw & CONTEMP. PrOBS 99, 135 (2003).

72. One study found that defense lawyers almosémeisited the crime scene, even in
murder cases, and interviewed witnesses in onlpfifélony casesSeeMichael McConville &
Chester L. MirskyCriminal Defense of the Poor in New York Cit$p N.Y.U.Rev. L. & Soc.
CHANGE 581, 762—-64 (1987).

73. The coercive force of the system is, in fattjts peak where repeat offenders and
relatively minor crimes are involvedseeBowers,supranote 25, at 1119-22.
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prison sentencé First-time felony offenders can frequently gebfe}
charges reduced to misdemeanors, preserving tiadiissas non-felons.
The process by which convictions are obtained may provide
absolute certainty, or even remove all reasonalolebt] as to the
defendant’s guilt. But the penalties are usuatirtli Under the logic of
longitudinal guilt, the proof of accuracy of the neiction is not
necessarily the product of the criminal processherevidence, that led
to it; it is the test of time. If the offender staglean post-conviction, the
dust-up with the courts and police will eventuddky forgotten. It is a
mlnor stain on an otherwise more or less produdifee No harm, no
foul.”

If the offender subsequently finds him or hersegjhia accused of
criminal conduct, however, then suspicions about thffender’s
criminal character are *“confirmed.” Given the offen's criminal
record, potential trial sentences start to increased a second
accusation will likely lead to a less generous ptédter than was
available for the first offense. Although the enteoh penalties that
attach to recidivist crimes can be justified withet traditional
retributivist defense of recidivist penalties—tlatoffendi bg again the
offender demonstrated greater disregard for mgralitaw “—they are
just as well understood as a kind of ex post faorteendment of the
lighter penalty imposed previously. After all, safaent incriminating
conduct “lessens” the uncertainty accompanyingetheier conviction
by streng}thenlng the suspicion that the defendassgsses a “criminal”
character’.’

In weak cases involving repeat offenders, prosesutay settle for
a guilty plea and another nominal punishment ebhengh the proof of
guilt in the new case is somewhat shakier thanas w prior cases.

74. In the federal system, according to one stdigt-time offenders with no prior
contact with the criminal justice system receiveshtences carrying no prison time in
approximately 53% of cases, compared with only 9df%ases involving defendants with a
criminal history.SeeO’Neill, Maxfield & Harer,supranote 64, at 264.

75. This is meant somewhat tongue-in-cheek. Ofsguor the first-time felony offender,
it is not really no harm, no foul. The collaterabastigmatic consequences of conviction impose
a substantial cost. But the system accounts fdriticeeased cost, to some extent, by providing
more robust protections for such defendants. Becaus harder for prosecutors to plea bargain
a first felony offense, prosecutors have incentteesnsure that the evidence is stronger in cases
involving first-time offenders, and guilty pleasgutiated in such cases will more likely be
induced in strong cases. This, in turn, providesenassurance that the conviction is reliable.

76. See,e.qg, id. at 246 (noting the “long-standing idea .. . thapeat offenders are
deserving of greater punishment because they asadyl familiar with the criminal justice
system and ‘should have known better™).

77. At least one scholar has explained this phemom as an optimal feature of a
punishment system in which the risk of error ishhigeeEric Rasmusenjudicial Legitimacy as
a Repeated GamelO J.L.EcoNn. & OrG. 63, 77 n.31 (1994) (citing Ariel RubinsteiAn
Optimal Conviction Expectation Regime for Offensest May Have Been Committed by
Accident in ApPLIED GAME THEORY (Steven John Brams, Andrew Schotter & Gerhard
Schwddiauer eds., 1979)).
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Prosecutors may feel comfortable prosecuting thefendiant
notwithstanding the evidentiary weakness of the roase because,
given the prior record, less new _evidence is necgs® confirm the
repeat offender’s type as “crimindf”’And so it goes. Repeat offenders
confronting new allegations of wrongdoing face aramg set of
consequences. Their prior convictions mean evegdonexpected
sentences, which in turn further encourages theroutotheir losses
when they can through plea bargaining, which adusther entry to
their criminal records and makes it even easi@rpfosecutors to obtain
a guilty plea against them the next time. In thaég/yan individual might
go from being a first-time offender to a careemnial without ever
having a jury conclude that the evidence provedlt goéyond a
reasonable doubt.

At the end of day, however, the system purportsaee established
to most everyone’s satisfaction what the crimiredord shows: the
defendant’s criminal character, i.e., his “recidivi risk.”® What one
plea deal didn’t reveal, a career record of criths@victions proves:
the defendant is a criminal “beyond a reasonablgbtdb Any harsh
penalties reserved for hardened criminals can Ip@sed without much
worry about investigative or trial error given thecreased risk of
recidivism the defendant poses. Even if this cdissichas problems,
the defendant has proved his criminality over tike.is longitudinally
guilty.

Of course, this characterization of the criminabgass does not
accurately describe the handling of every crimicate. Some cases
receive an enormous amount of attention and ressurthink O.J.
Simpson. In those cases, the system rolls out tiideapanoply of bells
and whistles. It really does seem focused on urraayéistorical truth,
even when it doesn’t succeed at it very well. Infjethe concept of
longitudinal guilt may not capture what happensriast very serious
criminal cases, the kind that provoke widespreatiroanity attention
and close coverage of the investigation and tBak it does capture, |
suspect, the far more typical and mundane doinghefissembly-line
criminal justice process that is characterized \greorked prosecutors
and underfunded defense attorneys, and in which sggous criminal
cases go largely uninvestigated, especially byrdefeounset’

78. There is a baseline below which proof of gsliould not drop, provided by the
probable cause requirement. The prosecutor musirama judge, or a grand jury, that there is
at least that much evidence to initiate chargethénfirst place. Theoretically, probable cause
equates, more or less, with a more probable thastaodard; this suggests that criminal cases
do not lead to convictions, even by guilty pleajess there is somewhere near a 50.1%
likelihood that the defendant was, in fact, guildor a discussion of the relationship between
probable cause and the more probable than not atindee, for example, Max Minzner,
Putting Probability Back into Probable Cayst¥ Tex. L. Rev. 913,927 n.622009).

79. O'Neill, Maxfield & Harer,supranote 64, at 278 (stating that the Federal Senmgnci
“Guidelines’ criminal history measures serve inndigant part as a recidivism risk prediction
instrument”).

80. SeeMcConville & Mirsky, supranote 72, at 762—64.
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What can be said in favor of longitudinal guilt? NVérst, it is a
relatively inexpensive system to operate. Longitadiguilt uses the
cheapest dispute resolution tactic—plea bargainitog-ebtain most
criminal convictions. By making guilty pleas chegpea bargaining
reduces the investigative and prosecutorial regsureeded to build
adequate cases against defendants. That meansthatigators and
prosecutors can better ration their resources aaases and increase
the deterrent effect of law enforcem&hSecond, the drop in accuracy
in individual cases is compensated for by an ire@da accuracy over
time. Longitudinal guilt may well produce “accuratesults, in terms
of identifying persons who have found themselvessiiently on the
wrong side of the law, as long as we accept a idiefinof accuracy
based on the proposition that where there is smatkieast most of the
time, there is fire too. More importantly, perhaps$as proven effective
in identifying those who are most likely to findetihhselves on the
wrong side of the law in the future. If the accuatigdn of a criminal
record makes relatively clear who the bad guys #ralso, in turn,
facilitates their management and control. Longihadjiguilt, in other
words, is the predicate for the “new penol r%%/ buwipon actuarial
forms of risk management applied to crime contfol.

Longitudinal guilt necessarily places more emphasisthe initial
stages of the criminal process. Where the resolufacriminal charges
is heavily front-loaded, the content and type & thitial accusations
and their alleged factual predicates are moreyikelgo unchallenged.
Indeed, there is a movement afoot to incorporata prrests as well as
prior convictions into criminal history sentencioglculations because
prior arrests have been shown to be almost eqpadigictive of future
criminality.2® This means that initial decisions about arrestsararges
made by law enforcement officers will tend to haetatively greater
importance and thus increase police power to magdilde threats of
legal penalties. This marginal increase in polioev@ may assist them
in maintaining order on the streets by magnifyihgit power to shape
legal outcomes through arrest and offense charaatien decisions.

What are the costs of a system constructed ardumdancept of
longitudinal guilt? There is, of course, the riskeoror. There will be
cases, for sure, where a trial conviction wouldsb#iciently disastrous
that the collateral and stigmatic consequencesseém a small price to
pay to avoid the risk. In those cases, potentiadlyocent defendants
may well agree to falsely plead guilty to a seri@hsirge. It is even

81. See Easterbrook,supra note 18, at 309 (explaining that prosecutors prefea
bargaining because it permits redeployment of asbel resources” for “use in other cases, thus
increasing deterrence”).

82. Albert W. Alschuler, The Changing Purposes of Criminal Punishment: A
Retrospective on the Past Century and Some Thoédpotst the Nexf70 U.CHI. L. Rev. 1, 11—

12 (2003). See generallyJoNATHAN SIMON, POOR DISCIPLINE: PAROLE AND THE SOCIAL
CONTROL OF THE UNDERCLASS 1890-1990 (1993).
83. SeeO’Neill, Maxfield & Harer,supranote 64, at 248.
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conceivable that such an individual, through a rhaf unfortunate
calamities, could be repeatedly dragooned intosifsgem and, by way
of aggressive loss-cutting, accumulate a criminakcord
notwithstanding innocence. But the likelihood céttihappening seems
remote. As noted above, the system of longitudgualt imposes the
strongest de facto protections on first-time offensgd making wrongful
convictions of such offenders relatively unlikéfy.Although its
protections diminish for repeat offenders, it iragagly relies on
statistical (im)probabilities to reduce the risksystemic error. Even if
justice provided no more accuracy than a coin ttes,odds that the
coin will keep coming up heads becomes, at somat psiatistically
implausible. Moreover, even the severest criticghaf system would
probably concede that the probability of guilt iosh cases exceeds a
mere 50.1%, which is, in theory, its absolute fl&fo80 accuracy seems
a relatively minor concern.

A greater concern, however, is the possibility tfleagitudinal guilt
is a self-reinforcing systeffi. Individuals who get caught up in the
criminal justice system early in life get “tagged$ criminals. The
stigma and collateral consequences that follow elaaty labeling affect
the choice-set available to them. If individualghwcriminal records
cannot get jobs, social services, or student loaimmsjnal activity might
well present an attractive, and perhaps the oritgrreative source of
income. If “decent” society shuns convicted crintsnahen the “street”
may be the only society open to th&m.

Longitudinal guilt is predicated on the essentiajisemise that
“true” criminals will reveal themselves through egped criminal
conduct, a claim that has won a fair measure distital backing.
Perhaps the strongest criticism of longitudinalltgisi its tendency to
disregard the possibility that criminals are madd aot born, and that
the systemis the maker. In other words, longitudinal guilaynwell
confuse the problem with the solution; it fails acknowledge that
criminality might not be inherent in the charactegenes, or
psychological profile of offenders but rather coblel a “problem with

84. SeeBowers,supranote 25, at 1121-22 (arguing that risk of wrongfahviction is
greatest for repeat offenders who commit relativeigor crimes).

85. See discussionsupra note 78. Whatever theoretical floor is establishad the
requirement that criminal charges survive the styutf a probable cause determination, | think
it is additionally safe to assume that most prowesuwould not prosecute if they did not
believe the defendant was, at the least, more piplgailty than innocent.

86. Professor Harcourt refers to this problemhas“tatchet effect,” by which he means
that statistically targeted populations in the dniah justice system will not only be subject to
disproportionately more policing and punishment kit also be perceived by society as
especially prone to criminality, thereby limitingetr reentry optionsSeeBernard E. Harcourt,
Henry Louis Gates and Racial Profiling: What's tReoblem?17-20 (John M. Olin Law &
Econ. Working Paper No. 482 (2d Series), 208%ilable athttp://ssrn.com/abstract=1474809.

87. Professor Elijah Anderson uses these terrisinlassic qualitative study of street life
in inner city communitiesSeeELIJAH ANDERSON CODE OF THESTREET. DECENCY, VIOLENCE,
AND THE MORAL LIFE OF THEINNER CITY 35 (1999).
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prisons, punishment, or the lack of reentry prograf The next
criminal conviction may, in short, not prove thdtet defendant’s
essential nature is “criminal” but reflect only teeonomic and social
pressures of life as a convicted criminal, or irje#thing more than
the increased difficulty of defending a criminalseaas a repeat
offender.

IV. CONCLUSION

The plight of convicted criminals in our societyfforgiving as it is,
is not the primary point of this Article. What Itssut to show is simply
that, by and large, repeat offenders do not rectligesame benefit of
the doubt as first-time offenders. The plea baiggisystem accounts
for upwards of 90% of all criminal convictiofis. As some
commentators have observed, plea bargaining isyeotly an aspect of
our system of justice; it is our system of jusfitdn that system,
prosecutors have enormous discretion to bargaih detfendants and
thereby determine the outcomes of prosecutionseridisints, of course,
have the ultimate power to decide whether to taleedeal. Assuming
that defendants bargain rationally, however, theo tyrimary
determinants of whether a deal is worth takingtifsgtside the costs of
litigation) are the sentences they expect to recdithey lose at trial
and the probability that they will lose. Those tfaotors determine the
economic value of a plea offer. Because expectatesees and the
probability of losing at trial increase for repeaftenders, first-time
offenders and repeat offenders are not on a leV&ying field.
Prosecutors can induce repeat offenders to take gffers that first-
timers should rationally refuse. That is the egl@mtof reducing the
standard of proof for repeat offenders at trial.thbut a stronger
showing of a crisis of dismissals or acquittalsrgpeat offenders, it
seems to me that the burden of proof for lowerhmg lhurden of proof,
So to speak, rests with those who believe the stidisadvantages that
repeat offenders face do not already account fergieater actuarial
risks presented by them.

88. Harcourtsupranote 71, at 151.

89. See BurREau OF JusTiCE STATISTICS, U.S. DEPT OF JUSTICE, SOURCEBOOK OF
CRIMINAL JUSTICE STATISTICS 2000 at 457 (Kathleen Maquire & Ann L. Pastors.e@001)
(reporting that 91% of all state court felony caridins in 1996 were obtained by guilty plea).

90. Cf. Rudolf J. GerberOn Dispensing Injustice43 Ariz. L. Rev. 135, 145 (2001)
(“Plea bargaining is not just a part of Arizonalistjice system; today is the system. More than
ninety-five percent of defendants enter guilty pl&a
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