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who's the fastest.”

The girls looked at each other, shrugged their shoulders, and reluc-
tantly trudged back down the field—hot, sweaty, and tired from their af-
ternoon of softball practice. Other parents and I watched as Mary and
Annie came zooming down the grass toward the finish line for the second
time. The determination on their faces left no doubt that they were both
putting everything they had into the race; one of them was going to win
this one.

“Tie again,” screamed out the assistant coach, smiling in disbelief,
but with obvious approval. Parents, also happy that the girls had both
come up winners again, released their sighs and smiled at each other. The
girls tried to catch their breath as they enjoyed another moment of shared
victory as teammates.

I called to Mary, my daughter, that it was time to go home, thinking
that was the end of practice. But the coach wanted the girls to run yet a
third race. I thought it wasn’t a good idea—it was getting late, the sun
was setting, the girls were tired, and everybody was feeling good that they
had tied twice, evidencing their equal running talent.

“Why can’t we leave it at a tie? They 're both super runners. Let them
enjoy that,” I suggested. Other parents shared this sentiment. The coach
either didn't hear us or ignored us, because the third race was about to
begin. The girls were overly tired and this was part of our motherly con-
cerns. But the races also had turned an afternoon of fun and camaraderie
into an afternoon of anxiety and competition. Competing against each
other, particularly with such intensity, was new and different and not in
keeping with the spirit of the team. As parents, we understood that to con-
tinue to push for a winner was going to unnecessarily hurt the loser. Un-
comfortable with the coach’s decision, we stared at the starting line where
the two girls were set for the third race.

“Go!", shouted the coach.

“Too bad,” said the woman standing next me. “Mary got off to a late
start.” I had noticed it, too, and was not surprised that Mary was a step
behind Annie as they crossed the finished line.

“Annie wins!” declared the assistant coach. Everyone approached
the girls, congratulating them and remarking what great runners they both
were. Within seconds of crossing the finish line, though, little eight-year-
old Mary turned around, pointed her finger at her coach and exclaimed,
“You held me back. That wasn't fair.”

1 felt everything slow down, tike I was in a movie and the camera had
Just gone to slow speed. I couldn’t believe what I was witnessing: my
daughter was too small—literally—to be challenging this huge man. And
what was she saying to him? Was I hearing her correctly? In a split sec-
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Clearly, she wasn’t a sore loser, she wasn’t even interested in winning;
she was simply asking to be treated fairly. I looked at the coach and said,
“I wish there was something I could say that would help you understand.”

“Hey, if you don’t like my coaching, then why don’t you put her on
another team? That would be fine with me. Go ahead. Quit.” he invited,
getting in the last word before walking away.

My daughter cried for hours after we got home, struggling to under-
stand why her coach would betray her and then get so angry about it when
she expressed her feelings.

Many people, especially Whites, may doubt that the footrace incident
had anything to do with race, thinking my perception is farfetched or that I
am being overly sensitive, particularly as Mary’s mother. Readers, espe-
cially Whites, may be asking the same question the coach angrily yelled at
me: “But why would I hold your daughter back?” suggesting by the tone
of the question that there is no reason he would do such a terrible thing.

Six or seven years ago, I would have shared this sentiment, even
though I was a White liberal who believed in racial equality. My com-
mitment to the Black Civil Rights Movement came at a very young age. |
share this bit of my background in an attempt to express how deep my
feelings are about the wrongness of racism and to emphasize that it was
not until my daughter came into my life that I truly began to understand
how profound and persistent racism is in our society.

As a young girl, I remember visiting my grandparents in Alabama
every summer and being forcefully admonished, in the vernacular of the
day, never to cross the railroad tracks marking the outer boundary of their
property because that would have put me in the Black neighborhood. I do
not remember whether it was the word itself or the disdain with which it
was spoken that disgusted me more. I have no idea why I felt this way,
but I wanted to dissociate from people when they started “being ugly,” as I
called it. I did not even know the word “racism,” let alone have any idea
what it meant. But I think the real “moment of awareness” for me came
when, as a young girl, I witnessed some White children beating up some
Black children. Watching the Black children being hit overwhelmed me
with sadness; I simply knew it was wrong. Visiting my grandparents
brought mixed feelings from that moment on. I could not bear to listen to
the ugliness or watch another beating and yet I wanted to cross those
tracks. Again, I do not know why. Was it just because I was forbidden to?
Did I think I could escape the ugliness and beatings, which were painful
for me? Did I just want to play with the Black children? Was I the eight-
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cellor and Board of Regents allowed him to remain President.”

Unconscious racism that never bubbles to the surface plays an espe-
cially significant part in trapping people of goodwill in the limits of their
own liberalism. As Professors Joe Feagin and Melvin Sikes point out,
racism is understood by most White people to be an attitude of prejudice
toward Blacks.?® In contrast, Blacks define racism more inclusively; it is a
system of institutional preferences for Whites, resulting from historically
ingrained prejudices Whites have against Blacks. White society’s general
attitude toward Blacks is reflected in the institutional oppression of Blacks
beginning with slavery and continuing today in ways explored in this pa-
per. Over the last 300-400 years, the subordination has become reified and
an elementary lesson children learn is to accept Black subordination and
White privilege as “natural.”®

This observation usually takes goodwill Whites aback, although it
should not be surprising. The viewpoint that Whites are “superior” to
Blacks is akin to the viewpoint that boys are “superior” to girls. While
people of goodwill openly reject both viewpoints, they nevertheless have
become well-settled in young children’s (and some adults®) minds despite
the efforts of liberal Whites and liberal parents. Still, while liberal parents
seem more able to accept the existence of the false viewpoint of male su-
periority/female inferiority and openly attest to doing the best they can to
fight it, liberal Whites are much more suspicious of the continuing exis-
tence of the false viewpoint of White superiority/Black inferiority and are
afraid to confront it.

This observation may help explain why people of goodwill are disin-
clined to attribute racial connotations to ordinary, everyday negative inter-
actions involving Whites and people of color as long as the Whites are
people of goodwill (people who do not think they have prejudiced atti-
tudes).*® A specific example arose recently at my law school. In one

27. See U-Fla. Leader Keeps Job After Apology For Racial Remark, WASH. POST, Jan. 28, 1998,
at A6. See also John Lombardi, To: Students, Faculty, Staff, Alumni and Friends, INDEP. FLA.
ALLIGATOR, Jan. 20, 1998, at 1.

28. See FEAGIN & SIKES, supra note 24, at 3.

29. See HOOKS, supra note 4, at 114-15 (critiquing representation of Black characters in media:
“[Black] subordination is made to appear ‘natural’ because most black characters are consistently
portrayed as always a little less ethical and moral than whites, not given to rational reasonable
action.”). See also Cheryl 1. Harris, Whiteness As Praperty, 106 HARV. L. REV. 1709, 1757 (1993)
(discussing the evolution of whiteness from a racial identity to a form of property). See generally A.
LEON HIGGINBOTHAM, SHADES OF FREEDOM: RACIAL POLITICS AND PRESUMPTIONS OF THE
AMERICAN LEGAL PROCESS (1996) (discussing the historical relationship between race and the
American legal process from the 17" Century to the 20" Century).

30. Most White Americans think that discrimination is no longer significant in America. See
FEAGIN & SIKES, supra note 24, at 11. However, studies show that a majority of Whites consider race
in making important decisions such as “choosing neighborhoods, employees, business partners, places
to go in the city, and mates for themselves and their children.” /d. at 23.
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create shared racial space. For example, I wonder if I would have been
moved beyond my own White liberalism if I had not become the mother of
a little Black girl and fallen in love with her. This thought leads to inter-
esting observations. First, intimate love only occasionally crosses racial
lines. For example, in terms of formal relationships, 1992 data report just
over one million interracial marriages, of which 246,000 were
Black/White couples.” With respect to children in interracial families,
1991 data reveals that approximately 128,000 children were born to inter-
racial couples’ and that almost two million children have parents of dif-
ferent races.”? This data does not reveal how many Whites were involved
in the interracial families, which might consist of all people of color with
different races. Nevertheless, the statistics show that a relatively small
part of the population enters into formal interracial relationships. Racism
is here to stay if White people of goodwill are going to move from their
comfortable positions only if they fall in love with a person of color.

Interestingly, Alexis de Tocqueville suggests in Democracy in Amer-
ica that racial equality between Blacks and Whites can only be achieved
by becoming one race of mulattoes: “the mulattoes are the true means of
transition between the white and the negro; so that wherever mulattoes
abound, the intermixture of the two races is not impossible.”” Although
de Tocqueville’s observation for achieving racial equality is not necessar-
ily premised on love, it is premised on Whites and Blacks developing in-
timate, even sexual, relationships. Historically, America’s legal system
was structured to criminalize such relationships (except when the White
Master “raped” the Black Slave), precisely to avoid annihilation of White-
ness. Indeed, much of the historical segregation imposed on Blacks was
designed to protect the genetic and social purity of the White race by out-
lawing the mixing of Black with White blood.” This is the rationale for
the “drop of Black blood™ caste system throughout America.”

70. See Arlene F. Saluter, Marital Status and Living Arrangements: March 1992, in U.S. DEP’T.
OF COMMERCE, CURRENT POPULATION REPORTS, POPULATION CHARACTERISTICS X (Dec. 1992) (the
number of interracial marriages was reported as 1,161,000).

71. See Jane Gross, UC Berkeley at Crux of New Multiracial Consciousness, L.A. TIMES, Jan. 9,
1996, at Al, available in LEXIS, News Library, Lat File.

72. See Linda Mathews, More Than Identity Rides on New Racial Category, N.Y. TIMES, July 6,
1996, at Al.

73. 1 ALEXiS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 367 (Henry Reeve trans., Arlington
House 1966) (1835).

74. See Cheryl 1. Harris, supra note 29 (explaining how the phenomenon of historical segregation
relates to property laws). -

75. Christine B. Hickman, The Devil and the One Drop Rule: Racial Categories, African
Americans, and the U.S. Census, 95 MICH. L. REV. 1161, 1163 (1997) (arguing that the “drop of
Black blood” rule has become a source of Black power). Hickman also notes that “[t]he Devil
fashioned [the one drop rule] out of racism, malice, greed, lust, and ignorance, but in so doing he also
accomplished good: His rule created the African-American race as we know it today.” /d. at 1166.


















32 CONNECTICUT LAW REVIEW [Vol. 32:1

how she feels devalued by Whites because she is Black. Like most
Blacks, my daughter constantly is aware of her Blackness and was sensi-
tive to being the only Black child on the team. As her mother, I also am
constantly aware of her Blackness. How could she not wonder if her
Blackness turned the coach against her? I wondered.

Now try to imagine the incident from the coach’s perspective or the
perspective of any White person of goodwill. It is reasonable to conclude
that the White person was aware of Mary’s Blackness during the angry
exchange. This is a realistic conclusion because White people of goodwill
consciously try not to be racist, a goal that generally requires maximum
effort in an angry exchange with a Black person. How could the coach not
wonder if we (or at least I and perhaps the other White adults) were
thinking he was racist? And if he did wonder about this, it probably would
have caused him to be angrier or more defensive than he would have been
with a simple accusation of unfairness that could more easily have been
seen as a misunderstanding.

Thus, from both perspectives, race was at the forefront of the angry
exchange. Although none of us ever mentioned it, I knew the exchange
had an element of racial anger in it. I suspect the coach knew it as well on
some level of consciousness even if he was not fully aware of it.

The footrace incident is a small example of racial anger, but never-
theless is significant. As Mary’s mother, I am concerned that my daughter
will build up resentment toward White society at the injustice she endures.
Like most types of anger, racial anger does not appear suddenly but rather
festers over time. In a larger context, Professor bell hooks writes that
much of the current rage felt by African Americans and other people of
color about the absence of racial equality in society centers around White
society’s denial that ours is a White supremacist society.'”® Continuing,
she admonishes: “The danger of that denial cannot be understood, nor the
rage it evokes, as long as the public refuses to acknowledge that this is a
white supremacist culture and that white supremacy is rooted in pathologi-
cal responses to difference.”’® The reality of pervasive racism against
Blacks throughout society, including seemingly small incidents, supports
Blacks’ accusations that unfair treatment is race-related.

Understandably, any human being who is persistently subordinated
and oppressed is likely to object and protest, and justifiably feel angry or
enraged. Legal theory understands this individual human tendency as evi-
denced by the concept of “justifiable homicide.” For example, some
criminal defendants charged with murder have been able to avoid convic-

100. See HOOKS, supra note 4, at 27.
101. Id
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action illegal.'’” Whether there is a connection between the events is a
matter for sociologists and political analysts. My point here is much more
modest and does not turn on finding a causal connection. In fact, people
of goodwill would not retaliate, at least not consciously. Assuming that
Proposition 209 is not retaliatory, then White denial of the problem of
racial unrest is perfectly illustrated because passage of Proposition 209
only created more anger and frustration in the Black community as its ac-
cess to California’s public universities was sharply curtailed.”® If Propo-
sition 209 is related (even unconsciously) to growing White discomfort
with racial unrest, then it is clear that, not only is White society unable or
unwilling to engage in healthy discourse in response to Black anger, but it
seems determined to see just how far it can push Blacks’ patience to
maintain Whites’ comfort. Concomitantly, when Blacks explode with
rage (Los Angeles) or offer radical theories of anti-subordination (jury
nullification), White society feels justified in restoring its position of com-
fort by outlawing policies like affirmative action that promote (some) ra-
cial equality and symbolize America’s commitment to equality for Blacks.

This view of the anti-affirmative action movement is worth exploring;
perhaps there are ways to break the cycle of racial anger. Affirmative ac-
tion, perhaps more than any other policy on race, keeps society deeply
entrenched in an angry debate about racial equality. The two are inextri-
cably intertwined. Whites posit: equality is here, affirmative action is ob-
solete. Blacks posit: inequality persists, affirmative action is necessary.
Most Whites are so uncomfortable talking about race that perhaps they
think abolishing affirmative action will stop the riots and radical theories
and restore their comfortable peace. Simultaneously, Blacks fear abolish-

127. Proposition 209 states: “The state shall not discriminate against, or grant preferential treatment
to, any individual or group on the basis of race, sex, color, ethnicity, or national origin in the
operation of public employment, public education, or public contracting.” CAL. CONST. art. 1, § 31,
cl. a. Ward Connerly, a University of California Regent and a Black man, is the leader behind the
Proposition 209 movement. See Louis Freedberg, UC Law Schools at Wit's End As Minorities Go
Eisewhere, S.F. CHRON., July 18, 1997, at Al, available in LEXIS, News Library, Sfchron File.
Because Proposition 209 is supported by a Black person, some people will be inclined to summarily
dismiss any possibility that Proposition 209 passed because the recent racial unrest was making
Whites too uncomfortable. Blacks often disagree on many issues and Ward Connerly is entitled to
oppose affirmative action, just like Whites are given that option. See Angela Harris, Race and
Essentialism in Feminist Legal Theory, 42 STAN. L. REv. 581, 585 (1990). However, the fact of his
Blackness is relevant precisely because many Whites think in essentialist terms. See Leslie Espinoza,
Masks and Other Disguises: Exposing Legal Academia, 103 HARv. L. REv. 1878, 1883 (1990)
(taking exception to Professor Randall Kennedy’s position that being Black does not give one a
“special vantage point,” in his article, Racial Critiques of Legal Academia, 102 HARV. L. REV. 1745,
1801-03 (1989)). The point, of course, is that Proposition 209 passed because a lot of White voters
supported it and they may have been influenced by the fact of Ward Connerly’s race.

128. See Carl Rowan, Scholastic Genocide, DENV. POST, May 24, 1997, at B7, available in LEXIS,
News Library, Dpost File (enroliment of black and Hispanic students in law and medical schools in
Texas and California reported to be down 81% and 50%, respectively).
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of the entire country’s commitment to racial equality.'”

Notwithstanding this significant misstep in the initial implementation
of affirmative action, at least two positive things can be said about it.
First, President Johnson’s 1965 Executive Order 11246, renewed by Presi-
dent Nixon in 1974, reflected the Executive Branch’s evaluation that, as
the principal enforcer of the law, it needed to take a leadership role in
overcoming White society’s resistance both to racial equality generally,
and to shared public space specifically. Just as public schools needed to
be “persuaded” to follow the Supreme Court’s decision in Brown, other
sectors of White society also resisted the demise of Jim Crow and needed
similar inducements to abandon segregation and share space with Blacks.

A second valuable message was conveyed by Executive Order 11246.
Notwithstanding the racism surrounding its implementation, President
Johnson had it right: violence is the inevitable outcome whenever a group
of people are persistently subordinated because of their race and their gov-
ernment does virtually nothing to promote the group’s right to equality.
White society should have seen the violence coming, not because the pro-
testors were Black, but because White society subordinated the protestors
because they were Black. A continuing manifestation of White over Black
racism was the persistent exclusion of Blacks from participation in public
spaces where critical legal and social policy decisions were made. Execu-
tive Order 11246 is a small but significant sign that White America can be
responsive to Blacks’ pleas for equality consistent with its goodwill and
even if its motives reflect (unconscious) racist attitudes.

Thus, although the typical form of affirmative action was implemented
to avoid racial violence by making public employers’ create space for
Black workers, Blacks’ right to equality as decided by Brown and its prog-
eny could be meaningful only if Blacks were included and allowed to par-
ticipate in the educational and economic vitality of America. Enforcing
public employers’ constitutional duty to create shared space for workers of
all races was equivalent to enforcing Brown’s mandate to create shared
space for public school students of all races.

Moreover, while enjoining official discrimination was necessary to
meet Brown’s mandate, it was not sufficient to achieve the goal. Ensuring
Blacks’ presence in public elementary and high schools, as well as public
employment, required active, affirmative steps because neither environ-
ment willingly and immediately surrendered its Whites-only exclusivity
privileges. In this way, affirmative action has always been about creating

-

143. See generally Eleanor Marie Brown, Note, The Tower of Babel: Bridging the Divide Between
Critical Race Theory and “Mainstream” Civil Rights Scholarship, 105 YALE L.J. 513, 518 (1995)
(addressing the common critiques of critical race theory and racial opinion surveys over the past 40
years).
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The dearth of minority students in medical schools generally resulted
from the schools’ heavy reliance on the Medical College Aptitude Test
(“MCAT”), which minority students performed poorly on compared to
most White students.'® The disparity in scores between Whites and mi-
nority students was a reflection of cultural bias on the exam, particularly at
that time when segregation continued to be preferred by most of White
society. Some people, especially Whites, have difficulty imagining what
cultural bias means in the context of applicants seeking admission to Davis
based on a standardized exam they all had to take, because this seems fair.
However, imagine what the exam represented to Black applicants. The
MCAT, particularly at the time of the Davis plan in the late 1960s, was
created by educators who had been educated in an all-White, Jim Crow
society that was legally and socially unavailable to Blacks. Not only were
Black applicants denied access to that space and to the resources to obtain
an education equivalent to that available to White applicants, but the
White educators who prepared and administered the exam also had no
knowledge of Black culture and history, which was not included on the
exam. This resulted in a double disadvantage for the Black applicants:
they were not acquainted with many aspects of White culture tested on the
exam, and the examiners were not acquainted with any aspects of Black
culture, which consequently could not be tested on the exam.'*

To compensate for this unfairness in the admissions selection process,
Davis’ policy set aside 16 .of 100 seats in its 1973 entering class for self-
identified applicants who were “economically and/or educationally disad-
vantaged.”*® In 1974, the school changed the set-aside application form to
conform to the one prescribed by the American Medical College Applica-
tion Service and allowed students to self-identify based on their race or
ethnicity, not on their “disadvantage.”*' Applicants who were identified
as disadvantaged in 1973 or as a racial minority in 1974 were reviewed by
a separate admissions committee, which looked more closely at factors
other than MCAT scores and grade point averages to evaluate the appli-
cant’s aptitude to study medicine.' All applicants admitted under the

148. See id. at 277 & n.7; see also id. at 377 (Brennan, White, Marshall, & Blackmun, JJ,,
concurring in part and dissenting in part); Bakke, 553 P.2d at 1184 (Tobriner, J., dissenting).

149. See Bakke, 553 P.2d at 1169; see also id. at 1186 (Tobriner, J., dissenting). Professors Susan
Sturm and Lani Guinier have gathered the research data and provided a critical analysis of the
problems with reliance on standardized ¢xams in establishing merit in a recent article. See Susan
Sturm & Lani Guinier, The Future of Affirmative Action: Reclaiming the Innovative Ideal, 84 CAL. L.
REV. 953 (1996).

150. Bakke, 438 U.S. at 274-75.

151. See Bakke, 553 P.2d at 1156 & n.3.

152. See id. at 1158-59.
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ther year.'® Admissions processes are competitive and the evaluations of
applicants are necessarily relative. The question faced by the admissions
committee at Davis, then, was not whether Mr. Bakke was academically
impressive in some absolute way, but rather, the question the committee
asked was whether he was among the most academically impressive can-
didates in light of multiple factors, including at least his MCAT scores, his
undergraduate grade point average, and his interviews. If the school had
relied only on MCATs and GPAs to admit applicants, the admissions
committee may (or may not) have concluded that Mr. Bakke should have
been admitted. Because the school relied on additional criteria, the com-
mittee concluded Mr. Bakke was not as academically impressive as the
admitted candidates.

Understandably, getting rejected from Davis would upset most people,
especially most people with a strong academic record like Mr. Bakke’s.
Although, Mr. Bakke’s determination to become a doctor was admirable,
unfortunately, he decided to try to gain admission to Davis by establishing
the illegality of Davis’ set-aside policy in a lawsuit. His suit was premised
on his exclusion from consideration for the 16 spaces set-aside for disad-
vantaged students in 1973 and racial minorities in 1974,'' a policy he al-
leged promoted “reverse discrimination.”'* Under this theory, he asserted
that because the government could not discriminate against Blacks based
on their race, then neither could it discriminate against him based on his
race.'®® Stated alternatively, Mr. Bakke claimed that the admissions policy
had to be color-blind to avoid race discrimination, an important value to
people of goodwill.'® This perspective has become increasingly more
popular during the last thirty years among White people of goodwill.

It is common knowledge that the Supreme Court upheld Mr. Bakke’s
challenge,'® and it is adequate to briefly review the Court’s rationale.
First, the Court built upon the principle that Mr. Bakke was an “innocent

160. See id. at 1155.

161. See id. at 1169.

162. See id.

163. See id. at 1155.

164. For the significance of “color-blind” rhetoric in U.S. Constitutional jurisprudence, see Neil
Gotanda, A Critique of “Our Constitution is Color-Blind,” 44 STAN. L. REV. 1 (1991).

165. It remains unclear on what basis the Supreme Court ruled in favor of Bakke. In an opinion
authored by Justice Stevens, four justices, including Chief Justice Burger and Justices Stewart and
Rehnquist, opined that the admission plan violated Title VI and therefore did not reach the
constitutional issue. See Bakke, 438 U.S. at 417-18 (Stevens, J., concurring in part and dissenting in
part). However, Justices Brennan, White, Marshall, and Blackmun concluded that the admission plan
complied both with Title VI and with the Constitution. See id. at 324-26 (Brennan, White, Marshall
& Blackmun, J.J., concurring in part and dissenting in part). Justice Powell, announcing the judgment
of the Court, interpreted Title VI “to proscribe only those racial classifications that would violate the
Equal Protection Clause or the Fifth Amendment.” Id. at 287.






48 CONNECTICUT LAW REVIEW [Vol. 32:1

the need to act affirmatively to share racial space with Blacks and other
people of color. Over the years, White society has not lost its goodwill
toward Blacks, but it has used its goodwill persona to deny the reality of
continuing racial inequality as evidenced by the persistent existence of
predominantly, if not exclusively, White spaces in most public arenas at
the privileged end of the socio-economic hierarchy. Since the 1960s, the
minds of many goodwill Whites who consciously support racial equality
are often the same minds that suffer from White denial and oppose af-
firmative action. Yet Whites who feel this way experience little, if any,
dissonance because most of them do not appreciate or even fully under-
stand the concept of White privilege. In fact, most White people of good-
will probably would say they enjoy no special privileges under the law;
they are ordinary people, just like Blacks.

This view does not fully explain Bakke, which came at a time when
this country had barely begun the effort to achieve racial equality. In this
way, it is unbelievable that the Court adopted the theory of “reverse dis-
crimination,” which made no sense at the time. Critically, it does not
make sense even today. Both Mr. Bakke’s and Ms. Hopwood’s cases
show how insidiously White privilege operates, which is not always easy
to see or to explain, and the help of Professor Berta Hernandez-Truyol
deserves mention. I thank her and proceed with caution.

Specifically, critical facts in Bakke and Hopwood were not highlighted
by the plaintiffs or the courts, but when brought out, they expose the (un-
conscious) racism in both decisions. For example, much is made of the
fact that Mr. Bakke’s MCATs and GPA were higher than the racial mi-
norities who were admitted. Indeed, this is the crux of his lawsuit. How-
ever, little is made of the fact that Mr. Bakke’s MCAT scores also were
higher than the scores of many White applicants who were admitted. It is
hard to discern exactly how many Whites with lower scores were admitted
over Mr. Bakke, but it is fair to conclude that it was a significant number
given that Mr. Bakke’s Verbal, Quantitative, Science and General Infor-
mation scores on the MCAT were 15, 18, 14 and 3 points higher, respec-
tively, than the average scores for all of the White applicants who were
admitted in 1973." His scores in 1974 were also significantly higher than
the average scores of the admitted Whites.!”

Similarly, Ms. Hopwood stressed in her suit only that racial minorities
with lower scores than hers had been admitted.'” Like Mr. Bakke, she did
not challenge as unfair or as illegal the admission of White applicants with

174. See Bakke, 438 U.S. at 277 n.7.

175. See id. at 278 n.7. The one exception was his score on General Information. His score of 72
was also the average score for the Whites who were admitted. See id.

176. See Hopwood v. Texas, 861 F. Supp. 551, 553 (W.D. Tex 1994).
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White people of goodwill (think they) use the rhetoric of equality to pro-
tect their status as ordinary people who should be able to compete with
racial minorities, also ordinary people, on equal terms.

Interestingly, Mr. Bakke was born in 1940 and grew up in Jim Crow
America. 1 am unable to find accounts of how he felt about de jure segre-
gation. Like most children his age, though, he was indoctrinated during
his young life with the most vivid precepts of White superiority and Black
inferiority, including segregated public spaces for Whites and Blacks. By
the time he applied to medical school, affirmative action threatened (per-
haps unconsciously) the “natural order” he had grown up to believe in.

Given what Mr. Bakke and the rest of America had been taught about
race from society’s lessons of slavery and Jim Crow, it is not surprising
that he, many other Whites, and some of the White Justices, felt White
applicants to U.C. Davis Medical School were “victimized” by race-based
affirmative action. Mr. Bakke and all of his supporters, presumably peo-
ple of goodwill, did not think of themselves as promoting or condoning
racial inequality. Consequently, because Mr. Bakke believed he had not
done anything to cause or support the racial segregation at Davis, he felt it
would be unfair to force him to participate in remedial efforts to create
space for racial minorities in the school.

This perspective promotes a disjunction between affirmative action
and racial equality, yet both concepts require the existence of shared racial
space. The disjunction arises because individual and institutional racism
are not seen as related.'” Moreover, if the connection was not made by
Whites of goodwill who witnessed Jim Crow, one should not be surprised
that the connection probably escapes Whites in Ms. Hopwood’s generation
because that generation believes racism is history and that racial equality
is already here. Moreover, the general failure to connect individual and
institutional racism is evidenced by an overly narrow focus on what the
facts in Bakke and Hopwood show to be a false sense of entitlement that
then is discussed as individual racism by opponents of affirmative action,
as though institutional racism were irrelevant in that context. Similarly, a
narrow focus on institutional racism in the broader context of racial equal-
ity fails to acknowledge how individual White denial promotes institu-
tional racism.

Recall that in the world of goodwill, the two forms of racism are per-

178. For further discussion on the djfference between diversity and affirmative action, see Amold
H. Loewy, Taking Bakke Seriously: Distinguishing Diversity from Affirmative Action in the Law
School Admissions Process, 77 N.C. L. REV. 1479 (1999). See also Lino A. Graglia, Professor
Loewy's “Diversity” Defense of Racial Preference: Defining Discrimination Away, 77 N.C. L. REV.
1505 (1999). For a discussion of the difference between diversity and equality, see Sharon Elizabeth
Rush, Diversity: The Red Herring of Equal Protection, 6 AM. U. J. GENDER & L. 43 (1997).
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meaning racism is no longer a problem. White denial and White privilege
are powerful barriers to racial equality, and both are camouflaged by
White goodwill. ‘
Thus, repealing affirmative action programs sends a message to
Blacks that they are expected to cope with their continued exclusion from
many empowering positions in society that historically and currently are
held by Whites. In other words, anti-affirmative action proponents expect
Blacks to accept their unequal citizenship status even though racism is
pervasive. This places the entire burden of managing racial anger on
Blacks. A person of goodwill who condones placing the entire burden of
coping with racism on Blacks loses part of her self-identity. Additionally,
this perspective on how to manage racial anger is a misguided and narrow
solution to systemic problems at odds with the values of shared racial
space and equality. Yet these are important values to people of goodwill.
One way to break the cycle of denial, skepticism, and anger is for Whites
to acknowledge that they benefit from White privilege, and to refuse to
take advantage of their privileged access to public spaces and allow for the
existence of shared racial space. Whites can promote equality by taking

advantage of opportunities such as those offered by affirmative action to
create shared racial space.

IV. BEYOND GOODWILL: REFUSING PRIVILEGE AND SHARING SPACE

Consider how long it would take for . . . a culture to be oblit-
erated if members of the group were seized, carried to another
place, with no records of its former learning, with its language
killed, and with its family structure destroyed by separating chil-
dren from parents. How long would it be before all the cultural
strength of that group, acquired and maintained perhaps for thou-
sands of years, was crushed and replaced by its opposite? Two
generations, three, four? America still pays for the crimes of slav-
ery. We may never stop paying for them. We never ought to, un-
til the day comes when black children have the same opportunities
that others have. Affirmative action is no cure-all. It is only a
small effort to do some good.'

A. Generally

Many Whites think abohshmg affirmative action will restore peace
and peace is attractive in a racially troubled society. Abolishing affirma-

180. Jeb Rubenfeld, Affirmative Action, 107 YALE L. J. 427, 471 (1997).
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this confession by state officials can help put to rest the popular notion that
affirmative action is about lowering standards. Other positive lessons can
be learned from California’s premature abolishment of affirmative action.
Perhaps the greatest cost of retreating from affirmative action js symbolic;
the retreat sends a message to Blacks that White America is giving up on
racial equality. This message is particularly harsh because White America
has not offered alternative programs that will promote racial equality. The
abolishment of affirmative action without a commitment to ending institu-
tional racism may be the ultimate expression of White denial—the ulti-
mate “throwing in the towel.” Understandably, then, Black America hangs
on to America’s symbolic commitment to racial equality through affirma-
tive action because it offers hope, if little else, that the problem of institu-
tional racism will remain at the forefront of American politics.

California’s “failure” at abolishing affirmative action and maintaining
a significant number of Black and Hispanic students in its public colleges
and universities keeps racial equality in the news. It is a reminder that
America must continue to struggle to achieve racial equality. Although
affirmative action may not be the best solution to the problem of persistent
racial inequality, abolishing it also is not the solution. Perhaps Califor-
nia’s experience following Proposition 209 and the abolishment of af-
firmative action may be a catalyst to snap goodwill Whites out of their
denial about racism. In turn, Black skepticism and racial anger will di-
minish. The need for affirmative action in every sense of the term can
become the order of the day. Much needs to be done, and as bell hooks
states, racial groups need to work together:

It is our collective responsibility as people of color and as white
people who are committed to ending white supremacy to help one
another. It is our collective responsibility to educate for critical
consciousness. If I commit myself politically to black liberation
struggle, to the struggle to end white supremacy, I am not making
a commitment to working only for and with black people; I must
engage in struggle with all willing comrades to strengthen our
awareness and our resistance.'”

Presumably, if White people of goodwill understood how their anti-
affirmative action rhetoric is racist, they would be unable to oppose af-
firmative action. In other words, they no longer could rely on the privi-
lege of Whiteness in the allocation of public spaces. The following sec-
tion explores this in detail.

192, HbOKS, supra note 4, at 194 (citing GEORGE BREITMAN, THE LAST YEAR OF MALCOLM X-THE
EVOLUTION OF A REVOLUTIONARY (1967); MALCOLM X, THE AUTOBIOGRAPHY OF MALCOLM X
(1965)).
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less the interview is irrelevant. 1t is illogical to suppose that if aptitude for
medicine could only be measured by MCAT scores and GPAs that medical
schools would incur the expense of and invest enormous time in an irrele-
vant process. Quite the contrary: the interview is an essential part of the
process and can be given as much weight as officials want to give it.

Admittedly, factoring in an applicant’s race is more complicated. The
Bakke Court held, in fact, that admitting someone based on race violates
equality principles.'”® Simultaneously, the Court held that race could be a
factor among many in public school admissions processes.'” Recall that
the Fifth Circuit in Hopwood rejected this principle.*®

Admissions officials at public schools generally do not rely solely on
numbers to select classes because even the numbers are not comparable
from one applicant to the next. Personal statements, letters of recommen-
dation, descriptions of work experiences, and information about discipli-
nary actions or criminal records are also solicited from applicants. Given
this, there is nothing startling about a school’s rejection of a White appli-
cant with higher scores than applicants who are admitted. Nor should
there be anything startling about a school’s acceptance of a racial minority
applicant with lower test scores. Yet not only is the latter situation star-
tling to White society, but it also is legally suspicious if the school has an
affirmative action policy.

This raises serious questions: Why would additional information be
solicited from applicants if it were going to be ignored because only scores
and grades mattered? More puzzling, why would reliance on additional
information reflect a lowering of standards at all, and why is this conclu-
sion reached only with respect to racial minority applicants, but not White
applicants, who are admitted with lower scores? Not only is it illogical to
assume the additional information is solicited so it can be ignored, but it
also is racist to assume the additional information is irrelevant only for
racial minority applicants.

2. The “Stigma” Position

Closely related, opponents (and even some supporters®') of affirma-
tive action also posit that participation in such programs stigmatizes the
beneficiaries. They suggest that beneficiaries would not have been ad-

198. See University of California Regents v. Bakke, 438 U.S. 265 (1978). See supra note 165 for
analysis of how the Justices voted. Cases since Bakke have concluded that policies that make race a
determining factor in admissions decisions in public schools offend the Constitution’s guarantee of
equal protection. See Wessmann v. Gittens, 160 F.3d 790 (1st Cir. 1998).

199. See id.

200. See supra notes 171-173 and accompanying text.

201. See Akhil Reed Amar & Neal Kumar Katyal, Bakke's Fate, 43 UCLA L. Rev. 1745, 1772
(1996).
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self-doubt and embarrassment, while simultaneously the (usually White)
opponent (the shamer) is exalted in intelligence and ability. The shamer is
“above” the need for help and would never stoop to the low level of the
shamee. Justice Clarence Thomas, for example, has shamingly noted that
“[s]o-called ‘benign’ discrimination teaches many that because of chronic
and apparently immutable handicaps, minorities cannot compete with
them without their patronizing indulgence” and that affirmative action
“stamp[s] minorities with a badge of inferiority and may cause them to
develop dependencies or to adopt an attitude that they are ‘entitled’ to
preferences.”™ In essence, Justice Thomas believes he succeeded without
any help from affirmative action® and is puzzled that other Blacks cannot
be as successful as he. In translation, the Black beneficiary is supposed to
avoid the shame of affirmative action by not accepting the offer, or even
better, by supporting the abolishment of affirmative action that resulted in
the candidate’s offer to occupy space that historically had been reserved
for Whites.

From a different perspective, however, it is not shameful to support
and participate in programs that counteract a profound history of Black
subordination, reflected in the power of White privilege to this day. Af-
firmative action merely helps to balance the scales that are so heavily
weighted in favor of Whites. White people of goodwill who understand
this naturally would insist on the removal of the White thumb of privilege
on the scales of justice. Moreover, while there is no shame in being a vic-
tim of persistent racial subordination, Professor bell hooks also admon-
ishes that situating Black identity only in victimization denies agency.”®
Denouncing the shaming rhetoric of affirmative action, making White
society confront the reality of racial inequality, and demanding that White
society confront its racism are empowering acts that manifest Black
agency.

Thus, affirmative action is stigmatizing only because Whites say it is.
Through the “lowering standards” and “stigma” shaming arguments, op-
ponents of affirmative action lay a trap for the unwary person, Black or
White. This is how the opponents of affirmative action have persuaded
goodwill Whites and even some Blacks, like Stephen Carter, Justice

204. Adarand Constructors, Inc., v. Pena, 515 U.S. 200, 241 (1995) (Thomas, J., concurring).

205. It is unlikely that Justice Thomas has succeeded without any help from affirmative action.
Most people would agree that when President Bush appointed Justice Thomas to replace the first and
only other Black ever to serve on the, Supreme Court (Justice Thurgood Marshall), that even Bush, a
Republican rhetorically opposed to affirmative action, was likely influenced by an affirmative
decision to continue Black representation on the Court. See Sharon E. Rush, Understanding
Affirmative Action: One Feminist's Perspective, in AN ETHICAL EDUCATION: COMMUNITY AND
MORALITY IN THE MULTICULTURAL UNIVERSITY 195, 225 n.87 (M.N.S. Sellers, ed. 1994).

206. See HOOKS, supra note 4, at 58.
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law imposes this duty only on the government, or on certain individuals
who engage in specific types of commerce.’’ Nevertheless, White indi-
viduals can play significant roles in shaping the future of race relations.
For example, as we just explored, a decision to expose the racism in the
rhetoric of anti-affirmative action debates reflects a deeper appreciation of
the whole dynamic of institutional racism. This also is some evidence that
parts of White society are moving beyond denial, which makes Blacks less
skeptical, and removes one “anger” issue from public discourse.

Another significant step Whites can take to help society achieve more
formal racial equality is to oppose efforts to abolish affirmative action
through propositions, constitutional amendments, and court challenges.
Recall that affirmative action was created because of the growing disso-
nance between White privilege and Black subordination. Because Black
subordination is no longer a problem in White society’s eyes, White soci-
ety now wants to eliminate tension between its goodwill and its (uncon-
scious) White privilege. Consequently, the sentiment for Bakke-type suits
like Ms. Hopwood’s, and propositions like California’s Proposition 209*2
has only grown since the 1970s.

It is possible to argue that affirmative action policies are fair or unfair
depending on one’s perspective.’* Mr. Bakke and Ms. Hopwood probably
sincerely believed they had been treated unfairly by Davis and Texas, re-
spectively. As Professor Rubenfeld reminds us, law is only partly about
fairness and particular decisions may be fair only to parts of society.?
Given this reality, the Fourteenth Amendment’s equal protection guaran-
tee, at a minimum, would seem to require that Whites share equally in

42 U.S.C. § 2000a(a): “All persons shall be entitled to the full and equal enjoyment of the goods,
services, facilities, privileges, advantages, and accommodations of any place of public
accommodation . . . without discrimination or segregation on the ground of race, color, religion, or
national origin.”

211. For an insightful discussion of the state action doctrine, see generally Erwin Chemerinsky,
Rethinking State Action, 80 Nw. U, L. REV. 503 (1985).

212. California Proposition 209 amended the California Constitution to prohibit the use of race-
based and gender-based affirmative action programs in public employment, public education, and
public contracting. See CAL. CONST., art. 1, § 31.

213. See Rubenfeld, supra note 180, at 456: .
Affirmative action surely is unfair to whites, sharply and deeply so. But there is a peculiar
notion at work in the conventional moral case for and against affirmative action’s consti-
tutionality. Those who argue that affirmative action is unfair and therefore unconstitu-
tional—or moral and therefore constitutional—seem to think the rest of the legal system
would not have to be radically overhauled if constitutional law condemned all govern-
mental unfairness. -

Cf. Anthony V. Alfieri, Race Trials, 76 TEX. L. REV. 1293, 1342 (exploring role of “virtue” in
“rescu[ing] the meaning of [B]lack citizenship from the deformed characterizations of American law
found in cases such as Dred Scott and Plessy v. Ferguson™) (footnotes omitted).

214. See Rubenfeld, supra note 180, at 456 (“Our society is massively unfair. . . . But constitutional
law is not moral philosophy, and unfairness is not unconstitutionality.”).
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and set a cut-off score accordingly.”* The Court held that Mississippi’s
admissions policies violated equal protection and ordered the school to
look at other indicia and not only ACT scores to evaluate an applicant’s
ability to succeed.”” By taking other factors into account, the Court was
persuaded that the schools would become shared racial spaces.”*

Admittedly, U. C. Davis’ admissions policy did not rely exclusively
on MCAT scores in making admissions decisions; interviews, among other
things, were critically important. Nor is there any suggestion in the record
that Davis historically relied on MCAT scores to the extent that it did for
the purpose of excluding racial minorities. In this way, Bakke is different
from Fordice, but does or should this difference make them distinguish-
able as a matter of constitutional law? _

Consider the corollaries to these points, which may be more signifi-
cant in discrimination analysis: Davis looked at other indicia in addition to
MCAT scores to assess medical aptitude for all applicants, particularly
applicants in the set-aside admissions process. Officials did not do this for
the purpose of excluding all White applicants. Nor was this the effect of
the set-aside policy because 84 spaces continued to be occupied (reserved
for) by Whites. Significantly, Davis relied on multiple qualifying factors
in order to create shared racial space, the goal Mississippi was expected to
achieve by relying on multiple qualifying factors as ordered by the Court.
Ironically, as Davis voluntarily set out to create shared racial space in its
medical school in the late 1960s, within five or six years the Supreme
Court was on it for treating Whites unfairly. In contrast, Mississippi
craftily and disgracefully escaped its obligation under Brown to treat
Blacks equally, and got away with it well into the 1990s even though its
discrimination was intentionally undertaken to keep public colleges and
universities involuntarily reserved spaces for Whites only. The court-
ordered remedy in Fordice was exactly what Davis voluntarily tried to do.

Thus, an essential key to dismantling institutional racism, the heart of
Brown, is to create ways to shift some of the unfairness of exclusive prac-
tices to White society as the Fordice Court appreciated. During the im-
mediate demise of Jim Crow, sharing space with Blacks made Whites un-
comfortable, but the Justice Department and the Supreme Court held
fast—at least until Bakke when the Court started to equivocate. Similarly,
the Davis plan and other affirmative action programs shift a modest part of
the racial inequality burden onto White society by slightly diminishing the
privilege of Whiteness. Astoundingly, this makes White people of good-
will angry and leads to charges of unfairness resulting in ballot initiatives

222. See id. at 734-35.
223. See id. at 737-38.
224. See id. at 742.
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matches between the candidates and the President, Provosts, alumni, and
others who will be working with the dean. Naturally, top administrators
who will supervise the dean want to select someone they respect and
someone who will make a good “team player.” This aspect of the hiring
decision is important and can be crucial to the school’s ability to make
progress under the new dean’s administration.

Understandably, a subjective focus on hiring law school deans all too
often results in maintaining the “good old boy” network. As a factor of
human nature, people prefer to work with people who are like them.”
Professor Charles Lawrence has described this as the “mirror, mirror, on
the wall, who’s the fairest of them all?” phenomenon.”” Translated from
its fairy-tale mode by Professor Stephanie Wildman, she suggests that
people who are considering applicants for job vacancies focus on answer-
ing these questions: “Will this person fit into our group, fit into our insti-
tution? Will this person change it in any way that will make me not fit, or
hurt my place in the institution in any way? If someone comes who is not
like me, will I still be valued at this place, at other places, or have other
opportunities?”#*

Historically, law schools have been enclaves for Whites and men.*!
Blacks, people of other colors, and women generally were absent in law
schools and law practice until the 1960s and 1970s. Today, people of
color and women have made modest gains toward equal citizenship in

law,?? but they continue to suffer negative effects of resistance to their
presence in the academy.

228. See, e.g, David E. Bemstein, Licensing Laws: A Historical Example of the Used of
Government Regulatory Power Against African-Americans, 31 SAN DIEGO L. REvV. 89, 97 (1994)
(discussing how plumbers’ groups wanted to stay racially segregated but regulations prohibited their
choices).

229. Stephanie Wildman, The Dream of Diversity and the Cycle of Exclusion, in PRIVILEGE
REVEALED, supra note S, at 109 (thanking Charles Lawrence for making this analogy from the fairy
tale to faculty hiring in law schools).

230. Id

231. See Richard H. Chused, The Hiring and Retention of Minorities and Women on American Law
School Faculties, 137 U. PA. L. REV. 537 (1988).

232. See generally Deborah Jones Merritt & Barbara F. Reskin, Sex, Race, and Credentials: The
Truth About Affirmative Action in Law Faculty Hiring, 97 COLUM. L. REV. 199 (1997) (reporting
findings from the first comprehensive empirical study of the role of sex and race in tenure-track hiring
at accredited law schools).

233. See, e.g., Jerome McCristal Culp, Jr., dutobiography and Legal Scholarship and Teaching:
Finding the Me in the Legal Academy, in CRITICAL RACE THEORY: THE CUTTING EDGE 409 (Richard
Delgado ed. 1995); Deborah Waire Post, Reflections on Identity, Diversity, and Morality, in CRITICAL
RACE THEORY: THE CUTTING EDGE, supra, at 419; Jennifer M. Russell, On Being A Gorilla in Your
Midst, or, The Life of One Blackwoman in the Legal Academy, in CRITICAL RACE THEORY: THE
CUTTING EDGE, supra, at 498 (all describing ways the authors have struggled to “fit into” the
academy and maintain their identities).
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Florida newspapers. These included, “[W]hat some [alumni] most par-
ticularly do not want is a new president who is female and black;”** [The
Black woman’s] “gender and race are ‘an issue that concerns many peo-
ple;””” and “Some alumni have said a she would have problems dealing
with UF’s old-boy network.”® The ultimate selection of the White man
restored goodwill comfort.

Today, it is unlikely that people would openly express their feelings
about a candidate in such biased ways. Yet, the chances a law school will
hire a minority or woman dean continue to be relatively small*' It is not
uncommon, for example, for a school to re-open a search when there is a
chance that a minority or a women will be selected, although this would
never be the expressed reason for taking that action.”” Moreover, the in-
stitutional preferences for Whites and men in top management positions is
a nationwide phenomenon and is not limited to law schools. It reflects the
lack of formal equality talked about earlier.*

However, decisions to include racial minorities in power structures
promote the important ideals of equality and democracy. Educational in-
stitutions are perceived to be the guardians of truth and their missions are
to find the truth. All racial and ethnic voices need to participate in this
search to avoid a superficial commitment to equality that breeds distrust,
causes resentment, and feeds the cycle of denial, skepticism, and anger.
The symbolic and practical importance of having university leaders of all
colors notifies a state’s citizenry that the university is open to them, wel-
comes them, and values their participation in “searches for the truth,” a
university’s primary enterprise and one they are entitled to construct and
mold as equal citizens. This enhances the university’s integrity and credi-
bility by adhering to these ideals in practice as well as in theory.

Multi-racial leadership can be a highly successful marketing strategy
for progressive-minded public universities who imagine participating in
significant ways in tomorrow’s increasingly multi-racial world.** Profes-

238 Md

239. Sharon Elizabeth Rush, Understanding Diversity, 42 FLA. L. REV. 1, 7 n.25 (1990) (quoting
Evans, Chancellor Very Influential in Presidential Choice, INDEP. FLA. ALLIGATOR, Nov. 13, 1989, at
5 (internal citations omitted)).

240. Rush, supra note 239, (quoting Lazo, Regents Decide to Hire UF President Tuesday, MiAMI
HERALD, Nov. 9, 1989, at 26A (emphasis added)).

24]. See Jagdeep S. Bhandari et al., Who Are These People? An Empirical Profile of the Nation’s
Law School Deans, 48 J. LEGAL EDUC. 329 (1998).

242, 1 probably will never find any written support for this and, in completely unorthodox fashion,
want to cite to the “good old girls” network for this one. I bet the same information also circulates in
the “good old boys” network.

243. See supra notes 49-56 and accompanying text.

244. See Michael K. Frisby, White House Reworks Troubled Race Initiative As President Heads for
a Town Meeting in Ohio, WALL ST. J., Dec. 3, 1997, at A24 (America’s population in 1995 was 74%






68 CONNECTICUT LAW REVIEW [Vol. 32:1

Return to the situation where a dean search narrows to the final list,
including at least one person of color. Suppose all the White candidates
withdrew from consideration to eliminate the institutional preferences for
them. In the context of repudiating White privilege, what have they sacri-
ficed?

People who think it is implausible that a candidate would withdraw
from consideration to avoid competing with Blacks and other people of
color focus on the decision in terms of what the individual loses: the
chance to be dean at the particular law school, prestige, career advance-
ment, salary increase, enhanced self-esteem, new challenges, and so forth.
The implausibility question surfaces: “Why would anyone voluntarily give
that up, especially to help in some abstract principle like racial equality?”
Some people who make personal sacrifices for racial equality are moti-
vated by altruism; they enjoy giving to others even when they feel no obli-
gation to do so.?® For others, however, the answer to the implausibility
question is that they do not give up opportunities in situations like these
because it seems too much to ask of anyone. Even if repudiating privilege
were a matter of altruism, to drop out of contention for a job stretches the
concept of altruism beyond realistic boundaries for many people.

From a different perspective, what can be learned about repudiating
privilege by asking this question: “What does a candidate retain when he
or she withdraws from a job search?” Candidates who make final lists for
law deanships are especially bright, energetic, capable people who hold
powerful and prestigious legal jobs. Some may be full-tenured professors;
some may be partners in successful law firms; and others may be highly
successful business leaders. When Whites withdraw from consideration in
searches where Blacks have made the final list with them, they continue to
hold extremely privileged positions in society. Moreover, there will be
other dean searches, perhaps equally or even more attractive ones where
there are no Blacks in the final list. Repudiating White privilege in this
context may seem less implausible.

Naturally, Blacks who are not offered deanships also retain immense
privilege, raising the question, why is it “fair” for Whites to step-aside?
Whites who voluntarily step-aside in appropriate circumstances draw on
their goodwill commitment to racial equality. Significantly, Whites who
repudiate privilege act consistently with their goodwill toward others.
Their actions break the cycle of White denial because their repudiations
evidence their understanding of White privilege and their need to give up

.

248. For a discussion of altruism in law, see Carrie Menkel-Meadow, Is Altruism Possible in
Lawyering, 8 GA. ST. U. L. Rev. 385 (1992). See also Michelle S. Jacobs, Pro Bono Work and
Access to Justice For the Poor: Reach Change or Imagined Change?, 48 FLA. L. REV. 509 (1996)
(exploring resistance to pro bono work).
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Moreover, anti-affirmative action rhetoric is chocked full of racism nug-
gets. If Whites of goodwill understood this, it would be impossible for
them to support the abolishment of such a modest attempt to counteract
the power of White privilege unless they abandon their goodwill toward
Blacks. In the larger context, White society must continue to take af-
firmative steps to equalize the racial imbalance in America, or give up its
image as an anti-racist society altogether. Thus far, affirmative action
reflects the only effort by White society to create shared racial space.

EPILOGUE

The evening after softball practice, Mary and I had a long talk about
what had happened with the Coach. She wanted to know why he was so
mean to her. Whenever I hold her, I am taken aback at how small and
fragile she is. Her eyes are so black one cannot see her “peeples” as she
would say, but their blackness cannot hide the pain and confusion of being
mistreated. She still has the innocent face of a young girl, eager to take in
all that life has to offer—always expecting the best of everyone. Although
she feels the hurt of racism, she is not old enough always to understand
what is happening to her and why.

We talked about quitting the team. It was hard for me, as an adult and
a White person of goodwill, to imagine seeing any of those people again. I
could feel the pull toward comfort; accepting the Coach’s invitation to
quit was alluring. 1 rationalized: Why should she have to endure his dis-
dain? On the other hand, I have learned from being her mother that I
must teach her how to cope with unfairness, because it is too much a part
of her life not to confront it. Accordingly, I tried to focus my daughter on
the future. I told her that there would be many times in her life when peo-
ple would try to divert her from her goals. In some ways, it did not matter
why the Coach did what he did. I tried to help her see that what was im-
portant was how she responded to him. Would she quit or stay?

We went through the reasons for quitting. I told her I would not blame
her if she decided to quit because she had been treated unfairly. It was
only a game and there would be other softball seasons. She could even
Join another softball team or participate in other sports. Quitting made
some sense, I assured her.

But I also stressed that she had worked the entire season for the team,
had made many friends, and was only a few games away from being un-
defeated. How would she feel if she walked away from all that? She de-
served to finish the season as part of the winning team she had helped
create. “Don'’t let the Coach or anyone else take that away from you, if
that’s what you really want,” was my motherly advice. I told her to think
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