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is valued, and no particular structure is privileged. This also means a
nonexclusive concept of parenthood, so that cooperation would be supported
among multiple parenting figures who function in the best interests of the
child.259

Adopting nurture as the core concept of fatherhood is more difficult
conceptually, and involves more balanced understanding, than does a
biological or economic model of fatherhood. In that respect, it is less certain
than those models or definitions, which can rely on genetic testing or setting
some level of economic contribution as a standard, which seem clearer and
easier to apply. The challenge is to articulate an inclusive, diverse standard
that focuses on the needs of children and emphasizes the presumed ability of
men to nurture and their capability of learning how to do so. The benefit to
describing and defining what nurture means is that we make the work of taking
care of children more visible and more valued. 2 6

0 The focus on the ability and
capability of men to nurture will also expose the development of women's
ability and capability, which are so differently supported by women's
socialization and by the presence of support networks when they become
parents.

Redefining fatherhood around nurture, and a model of social fatherhood,
means that we should work within existing patterns of fatherhood rather than
resisting them. Those patterns indicate that most men parent as social fathers
within particular relational contexts. It is to these patterns that I now turn.

violence. DOWD, supra note 12, at 194-202.
259 Thus, the model of one mother, one father would be rejected in favor of multiple parents. Thinking

through the implications of multiple parents is beyond the scope of this article but is essential given the
demographics of children's caregiving patterns. See Katharine T. Bartlett, Rethinking Parenthood as an

Exclusive Status: The Need for Legal Alternatives When the Premise of the Nuclear Family Has Failed, 70
VA. L. REv. 879 (1984); see also David D. Meyer, Family Ties: Solving the Constitutional Dilemma of the

Faultless Father, 41 ARIz. L. REv. 753 (1999) (suggesting a framework to accommodate would-be adoptive
parents and faultless fathers when adoption fails).

260 Our tendency is to mystify and not study parenting. Motherhood is romanticized as mysterious. We

tend to not want to know the realities. In contrast, some research provides concrete knowledge. For example,
a recent article estimated the cost of replacing a stay-at-home mother at just over $130,000 annually.

"Working Mother"-A Redundant Expression, JERUSALEM POST, May 6, 2005, at 14, available at

http://www.besr.org/ethicist/jpost/5.6.2005.html. Another article demonstrated how motherhood expands the
brain. Katherine Ellison, This Is Your Brain on Motherhood, N.Y. TIMES, May 8, 2005, at 4-12 (Week in

Review sect.).
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B. The Context of Fatherhood

There are two components to the context of fatherhood: the demographics
of fatherhood, and the content of fathering. The most striking pattern of the
demographics is that men parent in patterns that are quite different from the
patterns of women.261 The most critical fact that emerges about how men
parent is that when men do nurture children as a primary parent, men parent
essentially like mothers. Men parent as well as women do, and their way of
parenting is not unique.262

The demographic patterns of fathers indicate that most men become fathers
at some point in their lifetimes, but most frequently they become biological
fathers in their twenties and thirties. Rather than being linear fathers, e.g.,
fathering for life, many men engage in serial fathering, parenting a series of
children or families as they cohabit, marry, divorce, and remarry, as biological,
adopted, or stepfathers (formal or informal). Their fathering tends to be linked
to the presence of women as partners and the presence of children in their
household.263

An increasing proportion of men are the sole or primary parent of children,
filling the role that women have traditionally played in childrearing. 264 Some
enter that role via the death of a spouse, some by divorce, and others are in that

265role within a committed cohabiting relationship or a marriage. A larger
group of fathers parent with a partner but are the secondary parent to the
primary parenting of their partner. The range of secondary parents is quite
broad, from nearly co-equal parents to fathers who nurture but only on a very
irregular basis, e.g., very little during the workweek and only a limited stint on
weekends. 266  A third category of fathers are what might be thought of as
disengaged fathers, fathers who are only rarely a part of the lives of their
children, or even totally absent from their lives.267 The care patterns of fathers

261 DOWD, supra note 12, at 39-40,44-45.
262 Id. at 83.
263 Id. at 81-83.

264 Id. at 22-23. From 1970 to 2003, the proportion of single-father family groups increased from one

percent to six percent; for single-mother families, the change was from twelve percent to twenty-six percent.
For recent data on men's increased caregiving, see U.S. CENSUS BUREAU, AMERICA'S FAMILIES AND LIVING
ARRANGEMENTS: 2003, at 8 (2004), available at www.census.gov/prod/2004pubs/p20-553.pdf. For further
data on fathers, see Gender Issues Research Center, Men and Fatherhood, http://www.gendercenter.org/
fathering.htm (last visited May 25, 2005).

265 DOWD, supra note 12, at 8-9.
266 id. at 22-24.
267 Id. at 23; see also Maldonado, supra note 9, at 946-48 (providing data on paternal disengagement at
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are very dissimilar to mothers, creating a highly asymmetrical gender
pattern.2 68

There are significant race and class differentiations among the patterns of
fatherhood. As income rises, fathers tend to do less care of children. 269

Working class fathers, for example, sometimes care for their children in
tandem with their wives, with spouses working opposite shifts to provide care
for their children. 27  Across race lines, nonmarital fathering is far more
common for black and hispanic fathers than for white fathers. 271

There is no unique style of parenting for fathers. Fathers who parent alone
parent like mothers-they nurture. Good parenting is neither sex-specific nor
sex-related. The connection is cultural, not biological. When men are primary
parents, by choice or by circumstances, they parent as well as and similarly to
women.272 Men are not essential to healthy child development based on their
uniqueness; rather, they contribute to healthy child development because of the
benefit of even indirect support of the primary caretaker. Father presence
correlates with more income or child support, and sufficient economic

273resources correlate with greater childhood success.

This is not to say that fathers do not behave differently, but rather links
differences to cultural norms and models, not hard wiring.274 For example, less
than half a century ago, men were not present at the birth of their children. In
the mid-1970s, the American College of Obstetricians and Gynecologists
endorsed father presence during labor, and men rapidly seized that opportunity,
with father presence now the norm. 275  Similarly, men were excluded from
family planning strategies. 276  Involved, nurturing fathers are a new norm,

divorce).
268 Dowo, supra note 12, at 83. On men's caregiving patterns, see also CASPER, supra note 9; TAMARA

HALLE, CHARTING PARENTHOOD: A STATISTICAL PORTRAIT OF FATHERS AND MOTHERS IN AMERICA (2002),
available at http://fatherhood.hhs.gov/charting02.

269 See DOWD, supra note 12, at 84.
270 Id. at 48-57.
271 Id. at 83-84.
272 Id. at 46.
273 Id. at 84.
274 See, for example, on fathers and child development, BRENDA GEIGER, FATHERS AS PRIMARY

CAREGIVERS (1996); RoSS D. PARKE, FATHERHOOD (1996); Michael Lamb & Catherine S. Tamis-Lemonda,
The Role of the Father, in THE ROLE OF THE FATHER IN CHILD DEVELOPMENT 1 (Michael E. Lamb ed., 4th ed.

2003).
275 JOHN SNAREY, How FATHERS CARE FOR THE NEXT GENERATION: A FOUR-DECADE STUDY 33 (1993).
276 WILLIAM MARSIGLIO, PROCREATIVE MAN 64 (1998).
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frequently still an ideology not yet fully fleshed out or reflected in conduct.277

As one researcher has noted, critical factors in fathers' involvement include
motivation, skills, self-confidence, social support, and institutional supports. 278

Furthermore, men's dedication to nurture can occur either because of role
models in their own families of origin or in opposition to those roles-in other

279words, being the fathers they had, or the fathers they wished they had.
Cultural support is still lacking, and economic factors hinder men's capability
to parent if they are still expected to be the primary breadwinner.

There is no doubt that the greater likelihood of economic resources linked
to men's superior wage work position has positive implications for children. 280

The presence of men in the household also is correlated with psychological and
intellectual benefits for children.281 It is important to note, however, that mere
presence is not sufficient. The example of stepfathers illustrates this important
point. The mere presence of a man, a father in the household is not enough.
The dynamic of stepparenting is different for children and parents. The
children of stepparents face the same challenges and exhibit almost the same
outcomes and problems as do children in single-parent families, without strong
family, community, or social support.282

The strongest patterns of fatherhood are social, connected to relationships
and households. Those parenting relationships that exist outside of these
patterns would not be disadvantaged by a definition of fatherhood centered on
nurture, while those that currently are ignored would be better supported. In
addition, we would more strongly recognize other sources of stability and care,

277 See Michael A. Messner, "Changing Men" and Feminist Politics in the United States, in THE POLITICS

OF MANHOOD: PROFEMINIST MEN RESPOND TO THE MYTHOPOETIC MEN'S MOVEMENT (AND THE

MYTHOPomIc LEADERS ANSWER) 97-98 (Michael S. Kimmel ed., 1995) [hereinafter THE POLITICS OF
MANHOOD] (noting that the "New Man," who is very involved in parenting, is still often viewed as "more style
than substance").

278 Michael E. Lamb, Introduction: The Emergent American Father, in THE FATHER'S ROLE: CROSS-
CULTURAL PERSPECTIVES 3, 22 (Michael E. Lamb ed., 1987).

279 SNAREY, supra note 275, at 323; see also GENERATIVE FATHERING: BEYOND DEFICIT PERSPECTIVES

(Alan J. Hawkins & David C. Dollahite eds., 1997).
280 DOWD, supra note 12, at 84.
281 id. at 44.
282 Id. at 64; see also Mary Ann Mason & David W. Simon, The Ambiguous Stepparent: Federal

Legislation in Search of a Model, 29 FAM. L.Q. 445 (1995) (addressing the inconsistent law related to
stepfamilies and calling for a consistent legal framework); Mary Ann Mason & Nicole Zayac, Rethinking
Stepparent Rights: Has the ALI Found a Better Definition?, 36 FAM. L.Q. 227 (2002) (discussing the ALI's
attempt to define legal rights and obligations for nonbiological parents); The Stepfamily Foundation,
http://www.stepfamily.org (last visited June 3, 2005) (providing counseling and support services to
stepfamilies).
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including extended family and networks of friends. Second, a definition
focused on nurture would not privilege marriage, but there is room within the
definition for recognizing the value of actual conduct within marriage or other
committed relationships. Third, social fatherhood most beneficially resolves
the issue of supporting fatherhood without undermining motherhood. The
focus is on relationships, between father and child and father and other
caretakers. Social fatherhood more strongly values the nonmarital patterns
more dominant in nonwhite communities, and perhaps makes more visible
alternative cultural conceptions of fatherhood. Finally, social fatherhood best
responds to the need for flexibility in the context of significant family fluidity
and change.

C. Challenges

It is important to recognize the challenges posed by reorienting fatherhood
around nurture, instead of economics, biology, or marriage. Even if economic
barriers are addressed, the most difficult challenges are cultural. There are two
gender intersections critical to nurturing fatherhood: the relationship of
fatherhood to masculinity, and the relationship of fatherhood to motherhood.
Those barriers must be recognized and addressed if we are to practice a
redefined fatherhood. It is therefore essential to recognize these issues and
incorporate them into our understanding of nurturing fatherhood. Most
importantly, these issues are recognized by the relational part of the definition
and the requirement of positive cooperation.

1. Fatherhood and Masculinity

The relationship of fatherhood to masculinity is the challenge of redefining
what it means to be a man to encompass nurturing fatherhood. It is axiomatic
that in order to redefine fatherhood, we must redefine what it means to be a
man. Masculinity traditionally has been defined by characteristics antithetical
to nurture. Masculinity and femininity have been framed not only as different283
but as opposites. Gender policing of the boundaries ranges from teasing and
harassment to violent attack.28  Misogyny and homophobia are twin markers
of the strength of societal protection of male identity, but also indicate the size

283 LYNNE SEGAL, SLOW MOTION: CHANGING MASCULINITIES, CHANGING MEN 129 (1990).

284 On bullying, gender policing of men by men using particularly gay bashing and violence, see generally

Nancy Levit, Feminism for Men: Legal Ideology and the Construction of Maleness, 43 UCLA L. REv. 1037,
1054-78 (1996).
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of the challenge to reconstruct male norms in ways that transgress traditional
boundaries.

The identification of care and nurture with women has historically meant
actions of care and nurture are unmanly.28 5 Masculinity has been characterized
by a persistent need to "prove" one's manliness, which as one researcher has
described it, is defined by four basic rules: "No Sissy Stuff," "Be a Big
Wheel," "Be a Sturdy Oak," and "Give 'em Hell." 28 6 Fathering or parenting is
noticeably absent in this list. If parenting is present at all in manliness, it is
only as a demonstration of the virility associated with fathering a child, not as
the practice of care.287 Interestingly, the men's movement has decried men's
loss of their fathers but not converted that grief into a new model of fathering
men's own sons and daughters. 288

One of the strongest traditional characteristics of masculinity is dominance,
289both in relation to other men and in relation to women.2s  Certainly, modem

principles of equality challenge patriarchal dominance, but they provide a less
clear articulation of manhood. One easy outlet is economic dominance, but the
price of that dominance is usually a sacrifice of any meaningful nurturing
role. 29  One of the most enduring fatherhood roles is the father as
breadwinner, but that role fails to incorporate nurture, sacrificing nurture for
gender-defined economic responsibility.

Changing culture is certainly beyond the law to accomplish.291 The role of
the law, however, is important in examining the ways in which particular
norms of fatherhood are reinforced or projected. The law is also significant in
devising the implementation of strategies that support men's nurture of their
children. Examples of the first phenomenon, the role of law in supporting

285 See generally R.W. CONNELL, MASCuLINrrIES (1995); RONALD F. LEvANT, MASCULINITY

RECONSTRUCTED: CHANGING THE RULES OF MANHOOD-AT WORK, IN RELATIONSHIPS, AND IN FAMILY LIFE
236-37 (1995); Stephen J. Bergman, Men's Psychological Development: A Relational Perspective, in A NEW
PSYCHOLOGY OF MEN 74 (Ronald F. Levant & William S. Pollack eds., 1995) (commenting on socialization of
boys to disconnect from their mothers); Steven Krugman, Male Development and the Transformation of
Shame, in A NEW PSYCHOLOGY OF MEN, supra, at 94 (discussing male socialization to control feelings).

286 MICHAEL KIMMEL, MANHOOD IN AMERICA: A CULTURAL HISTORY 282 (1996).
287 DOWD, supra note 12, at 183.
288 See generally ROBERT BLY, IRON JOHN: A BOOK ABOUT MEN (1990); THE POLITICS OF MANHOOD.

supra note 277.
289 See SEGAL, supra note 283, at 103.
290 See ANDREW KIMBRELL, THE MASCULINE MYSTIQUE: THE POLITICS OF MASCULINITY 109 (1995).
291 See generally Nancy E. Dowd, Law, Culture, and Family: The Transformative Power of Culture and

the Limits of Law, 78 CHI.-KENT L. REv. 785 (2003) (arguing that without cultural support the law is an
inadequate instrument of social change).
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gender norms of fatherhood, include the gender neutral provision of parental
292leave in the FMLA, and the recognition of parental rights of nonmarital

fathers on par with divorced fathers. Both of these areas could be cited as
examples of legal rules fostering men's nurture. At the same time, the concept
of "responsible fatherhood, '293 used to encourage payment of child support and
also linked to efforts to increase marriage rates, makes fatherhood synonymous
with the traditional breadwinner economic role rather than supporting social
fatherhood.

The role of the law in making redefined fatherhood a reality also is
demonstrated by several examples. Implementing gender neutral rules in a
highly gendered context leads to a predictable gendered outcome. For
example, providing parental leave with no pay leads to the disproportionate use
of leave by women.294  Providing leave with pay without addressing the
cultural and work environment constraints on men that deter them from taking
leave also leads to predictable continuing lower leave use by men.295 Another
example is efforts to increase identification of fathers at birth through
voluntary paternity programs. Treating fathers as valued caregivers and
supporting their presence and ongoing care is an entirely different
implementation strategy than one devised to "catch" fathers for child support
but not support them as nurturing fathers. 29 6

Concepts of masculinity pervade the law in a variety of ways that are
harmful to men in their relationship to each other, to women, and to the

297state. The negative or, at best, conflicted view of nurture under current
masculinity norms affects both men's socialization and behavior, and the
application of legal rules, particularly with respect to men's caregiving. 298 The

292 See Family and Medical Leave Act, supra note 23.

293 "Responsible fatherhood" is the term used to promote child support payment. See Dowd, supra note

241, at 445-46 (discussing promarriage efforts).
294 On leave patterns under the FMLA, which covers only fifty percent of workers, see Dowd, supra note

252, at 238 n.84.
295 Data on a variety of work-family policies that would be considered quite generous from a U.S.

perspective continue to show gendered patterns of use. Rachel Henneck, Council on Contemporary Families,

Family Policy in the US, Japan, Germany, Italy and France: Parental Leave, Child Benefits/Family

Allowances, Child Care, Marriage/Cohabitation, and Divorce (May 2003), http://www.contemporaryfamilies.

org/public/articles/Int'1%2OFamily%2OPolicy.htm.
296 See, e.g., William D. Allen & William J. Doherty, The Responsibilities of Fatherhood as Perceived by

African American Teenage Fathers, 77 FAM. SoCIETY 142 (1996) (presenting a study on African-American

males' views of fatherhood and obstacles to meeting fatherhood goals).
297 See generally Levit, supra note 284, at 1054-1078 (evaluating the ways that men are harmed by

gender stereotypes).
218 Id. at 1073.
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challenge for the law, and more broadly for society, is to reframe masculinity
norms to embrace nurture.

2. Fatherhood and Motherhood

The second challenge to reorienting the definition of fatherhood is to recast
the relationship of fatherhood to motherhood. Fathers must be freed of their
traditional economic obligations to mothers and children, in the sense of not
imposing a sole or primary breadwinner responsibility by gender. This does
not mean that fatherhood equates to no duty of economic support of children;
rather, it would incorporate a duty of financial care but not of sole
responsibility. This shift of economic responsibility requires workplace
equality for women, the sharing of family responsibilities, and likely some
income supports for at least some families. 299 Real income for two-parent
families has at best remained stable over the past decade, particularly due to a
decline in men's earnings.30 Single-parent families continue to be
characterized by high rates of poverty. 30'

Beyond removing the economic challenge that links fathers to mothers'
equality is the need to support shared power and cooperation in joint parenting.
Fatherhood is rarely practiced in isolation. To the contrary, fatherhood is
strongly mediated at present by men's relationships with mothers. 30 2

Redefining fatherhood must draw on that relational reality and ensure it is a
positive one for children and mothers. Nurturing fatherhood requires recasting
that relationship in egalitarian terms. Two critical tasks are diminishing
substantially domestic violence and increasing substantially the equal
distribution of family and household work.

Domestic violence is certainly not the exclusive province of men.
Nevertheless, it is a pattern more characteristic of men, with devastating effects
for women and children. 303 Child abuse and child sexual abuse are other forms
of violence that men engage in that, while less disproportionately male-
identified, are still significant.304  Violence remains a core piece of
masculinity, toxic to men in many respects but most clearly totally

299 On needed policies, see generally Dowd, supra note 252, at 231.
300 On men's declining incomes, see Dowd, supra note 241, at 323 n.28.
301 For family income patterns, see Dowd, supra note 252, at 221 n.8.
302 DOWD, supra note 12, at 182.
303 Id. at 195-197.

104 Id. at 194.
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contradictory to the practice of nurture. 305 Significant progress has been made
to address domestic violence, including its reflection in custody and visitation
rules in family law. 306 It is necessary to continue to refine and strengthen those
standards and their application, as well as devise better practice strategies to

307prevent battering.

Addressing work-family roles and their distribution similarly requires
proactive strategies as well as institutional, structural change. While men's
share of household and family tasks has increased, the distribution nevertheless
remains unequal, still imposing a "second shift" on mothers that is not imposed
on fathers. 308  That distribution is grounded in embedded patriarchal,
hierarchical norms that have proved incredibly resistant to egalitarian ideals, as
well as structural constraints that continue to support (and sometimes limit)
women as mothers while ignoring men as fathers. Changing the context of
work-family balance to include more extensive, paid family leave; high quality
universal child care; sick leave for care of family members; universal health
care; and financial supports for families would dramatically change the
potential for egalitarian work-family balance.309  But even within existing
constraints, more balance between mothers and fathers is possible. That
balance is essential to redefining fatherhood in a way that does not empower
fathers at the expense of mothers.

Both gender challenges, the challenge of masculinity and the challenge of
the relationship of fatherhood to motherhood, make the redefinition of
fatherhood more difficult, but not impossible. It is essential, however, that
these challenges be reflected in the definition of nurture by including as a core
part of nurture the positive cooperative relationship of fathers to other
caregivers.

D. Justifications

Why adopt the nurture standard? The most important reason is to foster the
best interests of children, who benefit most from greater nurture in their lives.
This self-evident proposition is substantiated by a broad range of social science
data establishing that parental nurture is incredibly important to children's

305 Levit, supra note 284, at 1054-56 (male aggression).

306 DOWD, supra note 12, at 200.
307 For proactive strategies, see id. at 201-02.
308 Id. at 210; see also supra note 243 (work/family literature).
309 Dowd, supra note 252, at 243-50.
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development, in every respect. Not only is parents' physical care important,
but also their intellectual and emotional care. 3 11 Children thrive when nurture
is present, irrespective of family form or number or gender of parents in their

312household. It is care, pure and simple, which is vital to childrens' growth
and development into adults.

Nurture also creates relationships between parent and child and between all
members of the family. The protection of children's relationships is a liberty
interest that merits high constitutional protection. 31 3  It is the security and
stability of the relationship, not simply the provision of care, that is implicit in
our constitutional norms..3 14 Those relationships are particularly important for
children because of their inevitable dependency, 315 and because positive family
relationships are the best context for children to develop their own sense of
healthy relationships critical to both their personal and civic lives.316

The importance of nurture is the basis for the high constitutional value
attached to parents and families. 317  The positive, critical role of parents and

310 See, e.g., KRISTIN ANDERSON MOORE & ZAKIA REDD, CHILD TRENDS, CHILDREN IN POVERTY:

TRENDS, CONSEQUENCES, AND POLICY OPTIONS 5 (2002), available at http://www.childtrends.org/Files/Povert

yRB.pdf.
311 Id.

312 DOWD, supra note 147; Motion of the Child Welfare League of America for Leave to File Brief

Amicus Curiae in Support of Petitioners and Brief Amicus Curiae at 12-13, Lofton v. Sec'y of Fla. Dep't of

Children & Families (Dec. 2004), available at www.lethimstay.com/pdfs/CWLA.pdf.
313 The children's rights arguments are best articulated by Barbara Bennett Woodhouse, who most

recently has framed them in an ecogenerist perspective. See generally Barbara Bennett Woodhouse, The

Constitutionalization of Children's Rights: Incorporating Emerging Human Rights into Constitutional

Doctrine, 2 U. PENN. J. CONST. L. 1 (1999) (discussing difficulties in creating "new" constitutional rights for

children); Barbara Bennett Woodhouse, Ecogenerism: An Environmental Approach to Protecting Endangered

Children, VA. J. SOC. POL'Y & L. (forthcoming 2005); Barbara Bennett Woodhouse, Enhancing Children's

Participation in Policy Formation, 45 ARIz. L. REV. 751 (2003) (arguing that a child-centered approach to

policy benefits all of society); Woodhouse, supra note 237; Barbara Bennett Woodhouse, Reframing the

Debate about the Socialization of Children: An Environmentalist Paradigm, 2004 U. CHI. LEGAL FORUM 85

(using environmental law and theory to examine issues affecting child development); Barbara Bennett

Woodhouse, "Who Owns the Child?": Meyer and Pierce and the Child as Property, 33 WM. & MARY L. REV.

995 (1992) (commenting that Meyer & Pierce reflected a vision of the child as private property).
314 See supra notes 202-207 and accompanying text (quoting language in Lehr on the nature of parent-

child relationships). This point was poignantly brought home in the litigation in the Lofton case concerning

Florida's exclusion of homosexuals from being adoptive parents. Lofton v. Sec'y of Dep't of Children &

Family Servs., 358 F.3d 804 (11th Cir. 2004) (agreeing with the state that "homosexual households ... lack

the stability that comes with marriage"). As the amicus brief filed by the Child Welfare League of America

noted, stability and permanency is critical for children. Brief of Amicus Curiae, supra note 312, at 7-8.
315 FINEMAN, supra note 242, at 35.

316 Woodhouse, supra note 237.

317 See, e.g., Troxel v. Granville, 530 U.S. 57, 65 (2000) ("custody, care and nurture of the child reside

first in the parents"); Prince v. Massachusetts, 321 U.S. 158, 166 (1944) (nurture role lies with the parents);
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families entitles them to the strongest protection because ultimately families
are the core building blocks of community and society. Certainly not all
families and parents operate in this way, justifying state intrusion to protect
children when families are hurtful and abusive, and to prevent such harm when
possible. But conversely, it is the presence of care and nurture that
legitimately triggers the strong societal valuing of those who engage in nurture.

In addition to justifying a definition centered around nurture based on its
value to children, the standard also has value for fathers. Engaging in nurture
of one's children is a core adult action that has critical personal and societal
value for those who engage in nurture. 318 I do not mean to suggest by this that
those who do not nurture children lack some fundamental personal
characteristic; care for and caring about others can take place in other ways.
But it is a core part of adult development that one move beyond a focus on self
to a focus on others. The nurture of children is a primary way that many adults
experience and grow in this fundamental adult stage of learning. In fact,
psychologists see parents' childrearing stage as critical to adult growth toward
social caring, or input into the community, that typically follows parents'
childrearing stage.319 The learning and development as a result of parenting, in
other words, translates into an orientation toward giving, caring, and nurturing
of one's community and broader social context.320  Again, the fundamental,
critical adult value of nurturing is part of what we recognize in the high value
we attach to family and its recognition in our constitutional jurisprudence.
What amounts to judicial notice of these moral and social givens is supported
by social science data on the importance of nurture to individual and social
development.

A second way in which nurture is of value to fathers, and perhaps more
generally to men even if they are not nurturing fathers, is that the acts of
nurture not only contribute to men's adult development but also open their
range of choices of how to be men. Masculine norms and stereotypes have
typically devalued nurture, cast it as unmanly, "acting like a girl," and

Pierce v. Soc'y of Sisters, 268 U.S. 510, 535 (1925) ("those who nurture [the child] and direct his destiny have
the right, coupled with the high duty, to recognize and prepare him for additional obligations"); Meyer v.
Nebraska, 262 U.S. 390, 399 (1923) (liberty interest includes the right to marry and bring up children).

318 This point is eloquently made by advocates of the concept of generative fathering. See generally
GENERATIVE FATHERING, supra note 279, at ix-x; Woodhouse, supra note 237, at 1755 (describing a generist
view of fatherhood, which values collective stewardship of children).

319 See supra note 318.
320 Id.
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therefore made the practice of nurturing fatherhood atypical and difficult.32 1

The rejection of nurture as unmanly also feeds the opposite masculine norms
that are harmful to men and boys: not expressing emotion, failing to
communicate with others, and most negatively, the norm of violence. 322 Legal
standards cannot alone undermine social roles or gender norms, nor can they
establish new standards. 32 3 But we are committed to ensuring that the law does
not foster gender stereotypes, and particularly not ones that harm both men and
women.324  Our standards should encourage greater liberty, freedom, and
personal dignity.325 Valuing nurture is a definition that works in that direction.

Certainly contrary values hurt. For example, we would no longer express
as a constitutional value the notion that children are property, or that fathers as
patriarchs have ultimate control over their spouses and children. 326  Yet
vestiges of that view of children remain. One example is struggles over the
naming of children, when fathers fight for their children to have their last name

327as a sign of "ownership" or control. A second example is the common
reasoning that, if child support is paid, fathers are "entitled" by that payment to
have a voice in the lives of their children or to insist on a certain amount and
structure of visitation. 32  The perpetuation of a view of children as property
and fathers as economic beings whose rights are linked to money, or genetic
beings whose rights are tied to genes, is a value structure that hurts children
and hurts fathers. Our norms and values matter, and nurture is a value that is
essential to the well being of both children and fathers.

Third, because nurture has such critical value for children and for men, it
also has critical value for those that men most typically partner with in
caretaking, women. Support for men's nurture is inextricably intertwined with
support for women's nurture as well as their freedom and opportunity to
engage in activities typically dominated by men, for example wage work and
political/governmental leadership. 329 Support for the derivative dependency 330

321 DowD, supra note 12, at 187.

322 Id. at 184-87.
323 Dowd, supra note 291.

324 See supra note 227.

325 See supra notes 153-158 and accompanying text.

326 DOWD, supra note 12, at 33-34.

327 See, e.g., Gubemat v. Deremer, 140 N.J. 120 (1995) (father brought an action to change surname given

by mother at birth).
328 On the relationship between child support and masculinity, see KIMBRELL, supra note 290. On

disconnecting visitation and support, see Ira Mark Ellman, Should Visitation Denial Affect the Obligation to

Pay Support?, 36 ARIZ. ST. L.J. 661 (2004).
329 This is a position that I am not alone in taking. See DOWn, supra note 12, at 162; see also CHANGING

2005]



EMORY LAW JOURNAL

of those who engage in care work will more likely follow from the active,
significant engagement of men in nurture. Valuing nurture within the
definition of fatherhood, as I have defined it, would recognize and value
women's nurture more strongly as well as redistribute nurturing work to create
greater opportunity and equality for women.

Finally, a nurture standard supports the care of children in the families in
which they find themselves. Children are best served by this relational
standard as opposed to a definition based on form or status. This standard
would benefit single-parent fathers, whose families are strongly marginalized
by current norms. It would also assist other nontraditional families-for
example, nonmarital families, gay and lesbian single-parent or dual-parent
families, blended families, multigenerational extended families, and foster
families. 331  The nurture standard thus links with the movement toward
including and supporting, rather than stigmatizing, nontraditional families. It
reinforces a focus on function over form. Most importantly, a nurture standard
best serves children.

IV. IMPLICATIONS

Nurture is justified, then, because of its inherent worth and necessity for
children, fathers, mothers, and families. One of the implications of this
standard would be to reject the alternative of a purely genetic definition of
fatherhood, or some combination of genetic and economic fatherhood. This
standard would counter the movement of family law toward a genetic and/or
economic definition. The traditional family.law regime recognized fatherhood
primarily within the framework of marriage. 332  Indeed, the strength of the
fatherhood norm within marriage was reflected in the marital presumption that
all children born during marriage were the children of the husband, thus
trumping genetics with marriage, a value structure upheld in Michael H. v.

MEN: NEW DIRECTIONS IN RESEARCH ON MEN AND MASCULINITY, 115-50 (Michael S. Kimmel ed., 1987);
BARBARA EHRENREIcH, THE HEARTS OF MEN: AMERICAN DREAMS AND THE FLIGHT FROM COMMITMENT 170
(1983).

330 This is Martha Fineman's term, whose naming and analysis exposed the existence and implications of
dependency so hidden by concepts of equality. See FINEMAN, supra note 242, at 34.

331 DOWD, supra note 147, at 51-52; Dowd, supra note 291, at 789-93.
332 Michael H. v. Gerald D., 491 U.S. 110, 113 (1989); RICHARD COLLIER, MAsCuLNrrY, LAW AND THE

FAMILY 51 (1995); Richard Collier, 'Waiting Till Father Gets Home': The Reconstruction of Fatherhood in
Family Law, 4 Soc. & LEGAL STUD. 5, 6 (1995) (addressing the "family man" ideal); Nancy E. Dowd, From
Genes, Marriage and Money to Nurture: Redefining Fatherhood, 10 CARDOZO WOMEN'S L.J. 132, 132 (2003).
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Gerald D. 33 3 Under the traditional norm, children born outside of marriage
were not the responsibility of the father unless paternity was established, and
even then the norm of support was very weak. 334 Under constitutional norms
that establish the equal right of support of nonmarital and marital children, and
under legislative requirements seeking to establish economic support of
children in order to lessen the burden on the welfare system, the economic
obligations of nonmarital fathers now mirror those of marital fathers. 335 With
this regime of economic obligation has also come equality in entitlement to
rights of visitation, custody, and legal decisionmaking. Such new
developments have virtually eliminated the formal legal line between marital
and nonmarital parents, and between never married and divorced parents. 336 In
addition, a strong formal commitment to gender equality, as well as concerns
about the consequences of father absence for children in single parent
households, have driven a commitment to keeping fathers involved in the lives
of children even if the children and father no longer share a household.
However, this commitment seems particularly shallow for poor fathers, where
obligations are not matched by economic opportunities. 337  Economic
fatherhood thus disproportionately burdens poor fathers and poor children.

The development of DNA technology is moving us ever closer to being
able to genetically identify the father of every child.338 In conjunction with the

31' 491 U.S. at 119.
334 DowD, supra note 12, at 33-38.
335 Dowd, supra note 332, at 133.
336 See generally JYL J. JOSEPHSON, GENDER, FAMILIES AND STATE: CHILD SUPPORT POLICY IN THE

UNITED STATES 130 (1997); JANE KNITZER & STANLEY BERNARD, NAT'L CTR. FOR CHILDREN IN POVERTY,
MAP AND TRACK: STATE INITIATIVES TO ENCOURAGE RESPONSIBLE FATHERHOOD (1997); SNAREY, supra note
275, at 337; David L. Chambers, Rethinking the Substantive Rules for Custody Disputes in Divorce, 83 MICH.
L. REv. 477 (1984) (arguing that the best interest of the child standard is unworkable and should be replaced
with a "primary caretaker" standard); Donna L. Cochran, African American Fathers: A Decade Review of the

Literature, 78 FAM. SOCIETY 340 (1997); Samuel V. Schoonmaker, Consequences and Validity of Family Law
Provisions in the "Welfare Reform Act," 14 J. AM. ACAD. MATRIMONIAL L. 1 (1997) (discussing the history
and focus of reform to collect from both marital and nonmarital fathers).

337 See generally Center for Family Policy and Practice, http://www.cffpp.org (last visited May 25, 2005)
(public policy organization focused on low income fathers and families). Men's poverty and their inability to
pay is a leading cause for lack of a legal child support arrangement. U.S. CENSUS BUREAU, CUSTODIAL
MOTHERS AND FATHERS AND THEIR CHILD SUPPORT: 2001, at 6 (2003), available at http://www.census.gov/
prod/2003pubs/p6O-225.pdf.

338 Jean E. McEwen, Genetic Information, Ethics, and Information Relating to Biological Parenthood, in
1 ENCYCLOPEDIA OF ETHICAL, LEGAL, AND POLICY ISSUES IN BIOTECHNOLOGY 200, 356 (Thomas H. Murray
& Maxwell J. Mehhnan eds., 2000); Mary R. Anderlik & Mark A. Rothstein, DNA-Based Identity Testing and
the Future of the Family: A Research Agenda, 28 AM. J.L. & MED. 215, 215 (2002); Janet L. Dolgin, Choice,
Tradition, and the New Genetics: The Fragmentation of the Ideology of Family, 32 CONN. L. REV. 523, 529
(2001); Diane S. Kaplan, Why Truth Is Not a Defense in Paternity Actions, 10 TEX. J. WOMEN & L. 69, 72
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movement away from marital fatherhood and the imposition of responsibilities
on genetic fathers, one might argue that genetic fatherhood should define
constitutional fatherhood, and serve as the trigger for both constitutional and
statutory rights. No longer would we have "deadbeat dads," since genetic
fatherhood would be established and better collection mechanisms would
insure greater economic support for children. Similarly, we would no longer
have "duped dads," men who thought their children were theirs, but who
subsequently discover they have no genetic connection, but nevertheless have
legal obligations linked to the birth of these children during marriage and the
operation of legal rules that presume fatherhood. DNA technology can serve
as the basis to argue for an end to the marital presumption, whereby the
children of a marriage are presumed to be the children of the married couple.
Genetic ties also would link fathers to children, forming the basis of legal
obligation and, by implication, legal rights.

Genes should not define fatherhood. 339 Genes should define identity, and
might be a basis to impose some obligation of support upon fathers and
provide essential genetic information to children, but it should be separated

340from constitutionally protected rights of parenthood. In other words, we
should separate rights and responsibilities rather than seeing one as the
automatic corollary of the other. Rights should be tied to meaningful nurture.
It might be that biological fatherhood would still impose responsibilities, such
as financial responsibilities. Economic support, however, would be an
obligation linked to bringing a child into the world. Economic support would
not buy rights.34 1 Given the failure to serve children under existing economic
models, this is not a viable way to improve children's economic well-being.
Rather, this proposed model would move toward social support of children
rather than individual responsibility. 342

(2000); Battle Robinson & Susan Paikin, Who Is Daddy? A Case for the Uniform Parentage Act (2000), 19
DEL. LAW. 23, 24 (2001); E. Donald Shapiro et al., The DNA Paternity Test: Legislating the Future Paternity

Action, 7 J.L. & HEALTH 1, 41 (1992-93).
339 See generally Dowd, supra note 332.
340 For an overview of identity testing and rights, see Anderlik & Rothstein, supra note 338, at 215-16.

One could analogize genetic identity to the rights arguments made by adoptees under more open adoption
frameworks.

341 This principle already exists in a slightly different form in child support and custody statutes. Failure
to pay child support does not bar custody or visitation. See, e.g., FLA. STAT. § 61.13(4)(a) & (b) (2002)

(reciprocal provisions providing that failure to pay child support does not undermine visitation, and if custodial
parent prevents visitation, child support still must be paid).

342 For an extended discussion of the need for greater family support, see Dowd, supra note 241. See also
Dowd, supra note 252 (advocating for a more cohesive and comprehensive national work/family policy).
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A second obvious implication of adopting a nurture standard is that it is
more ambiguous and subject to interpretation than a definition based on
genetics or economic fatherhood. It might be argued that difficulties with the
"best interests of the child" standard, and claims of gender bias by both
mothers and fathers, should warn us away from a standard that involves the
state in evaluating parental care of children.343 This is a legitimate complaint,
but it requires not that we shy away from an essential need of children, but
rather that we devote resources to eliminating bias from the system and
articulating more clearly what nurture is. The care of children remains one of
the most undervalued, unknown and unacknowledged jobs of adults. Further,
the nurture definition is no more incapable of application than other open-
ended terms used daily in the legal system.344

Finally, if fatherhood is defined in this way, as social fatherhood centered
around nurture as I have defined it, then what would the content of rights be,
either in general or by application in recent court cases? If the definition is
applied as this Article suggests, then the content of the right to be a nurturing
presence in the child's life would be a stronger right than at present, subject
only to limits imposed by the best interests of the child and irresolvable
conflicts between the parents. 345 Where this would have the greatest impact
might be on custody structures, both in theory and in application. If this
standard is used as described, it would eliminate the bias against men as
caretakers, and support their nurture of their children. At the same time, it
would not threaten mothers, since the standard includes the essential
characteristic of cooperative, mutual parenting. On the other hand, where
fathers have no demonstrated pattern of nurture or have gradually relinquished
the nurture of their children, they would not be entitled to be treatment as
parenting equals. Exceptions to the roughly equal quantitative standard would

343 "Best interests" has been a much-debated standard. For a classic critique, see Wendy Anton

Fitzgerald, Maturity, Difference, and Mystery: Children's Perspectives and the Law, 36 ARIz. L. REV. 11, 53-
64 (1994). See also Troxel v. Granville, 530 U.S. 57 (2000) (analyzing Washington statute granting any
person visitation rights if found to be in the best interest of the child); Chambers, supra note 336; Carl E.
Schneider, Discretion, Rules, and Law: Child Custody and the UMDA's Best-Interest Standard, 89 MIcH. L.
REv. 2215 (1991) (analyzing the best interest standard).

344 For example, courts routinely must interpret and apply terms like "good faith" and "negligence" and
calculate damages for dignitary and emotional harms.

345 Nurture would guide decisions rather than presumptive joint custody rules. See generally Margaret F.

Brinig, Feminism and Child Custody Under Chapter Two of the American Law Institute's Principles of the
Law of Family Dissolution, 8 DuKE J. GENDER L. & POL'Y 301, 313-19 (2001) (discussing problems
associated with joint custody, including father depression); David L. Chambers, The "Legalization" of the
Family: Toward a Policy of Supportive Neutrality, 18 U. MICH. J.L. REFoRM 805, 814-18 (1985) (arguing for
less intrusion by government into family life).
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be permissible if, but only if, they are unavoidable. Given existing structures,
it may be a challenge to meet the standard especially for very young children.

Some of the most difficult cases to resolve, however, would be cases
involving two co-equal nurturing parents and requests to move by one parent
that implicate the nurture of the other parent. 346  The collaborative, mutual
parenting model would hopefully resolve many of these under a reoriented
family law practice of collaborative instead of adversarial lawyering, a model
more appropriate for the issues in many family law cases.34 7

CONCLUSION

If constitutional norms of fatherhood were centered around nurture, the
Court's most recent cases likely would have come out very differently,
assuming that both Newdow and Boulais would have met this rearticulated
constitutional standard of nurturing fatherhood. Newdow would have had
standing to bring his constitutional challenge to the Pledge, and the resolution
of that case would not be based on formalistic custody categories. 348 Under a
redefined standard, if the Court had wanted to duck this case, it would simply
deny review. Or the Court could have taken the case and reached the same
result, but would have grounded its opinion in the best interests of the child if
they were adverse to the parent. Similarly, Boulais would have been able to
transfer citizenship to his son, ideally based on a statute setting a uniform
standard of care and nurture as the trigger for citizenship. If genetic ties
formed a sufficient link, the statute would presume that either a father or a

346 See Christine A. Coates et al., Parenting Coordination for High-Conflict Families, 42 FAM. CT. REV.

246 (2004); William V. Fabricius & Sanford L. Braver, Non-Child Support Expenditures on Children by
Nonresidential Divorced Fathers: Results of a Study, 41 FAM. CT. REV. 321 (2003); Lucy S. McGough,
Starting Over: The Heuristics of Family Relocation Decision Making, 77 ST. JOHN'S L. REV. 291 (2003)
(arguing that relocation issues should be resolved by the parents rather than the courts); Christopher P.
Carrington, Note, Family Law-Relocation Disputes-From Parent to Paycheck: The Demotion of the
Noncustodial Parent with the Creation of the Custodial Parent's Presumptive Right to Relocate, 26 U. ARK.
LITLE ROCK L. REV. 615 (2004) (analyzing Hollandsworth v. Knyzewski, which clarified relocation standards
in Arkansas); Sarah L. Gottfried, Note, Virtual Visitation: The New Wave of Communication Between Children
and Non-Custodial Parents in Relocation Cases, 9 CARDOZO WOMEN'S L.J. 567 (2003) (proposing that virtual
visitation will become a common court tool); Barry Scholl, Case Note, A Matter the Court Should Consider?:
The Risk of Relocation and the Custody Conundrum, 6 J.L. FAM. STUD. 353 (2004) (reviewing Larson v.
Larson, a Utah relocation decision).

347 On collaborative law, see generally PAULINE H. TESLER, COLLABORATIVE LAW: ACHIEVING
EFFECTIVE RESOLUTION IN DIVORCE WITHOUT LITIGATION (2001).

348 Ironically, Newdow has refiled his case with several parents who have clear standing. Briefly Noted,

CHRISTIAN CENTURY, Jan. 25, 2005, at 17.
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mother with. a genetic link could care for a child and raise them in basic
citizenship values. And in a more general and more significant way, the cases
would have been decided based on the premise of nurture as the core definition
of fatherhood. We would value men as caregivers of children, and value
children as deserving of their fathers' care.
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