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of the Court's standing analysis in Powers was that "[b]oth the
excluded juror and the criminal defendant have a common interest
in eliminating racial discrimination from the courtroom.'2 6 In
other words, the Court felt that a white defendant would not
harbor, or at least would not act upon, racist sentiments against
Blacks. As desirable a state of affairs as that might be, the available
evidence suggests that, at present, it is little more than a naive
judicial fantasy. Virtually every public opinion survey, sociological
study and political indicator shows that white animus toward peo-
ple of African descent is persistent and widespread.2 7 Thus, the
Court's decision in Powers placed the well-being of the Black
community in the hands of white criminal defendants and their
attorneys, who, generally speaking, have little or no concern for
the elimination of racial discrimination from the courthouse. In
essence, the Court has set foxes to guard the chicken coop.

Powers' third party standing arrangement clearly privileges
white interests over Black. White defendants may rely on Black
Equal Protection rights to avoid a conviction, but they need ex-
ercise this right only when it is to their benefit to do so.218 Con-
sequently, permitting white defendants to represent the interests
of Black venirepersons silences Black voices and allows white
defendants to shape Equal Protection jurisprudence according to
their needs.20 9 Thus, while white defendants are free to exploit the
rights of Black citizens, adequate litigation of the Equal Protection
rights of potential Black jurors becomes less likely.

B. Georgia v. McCollum

Given Powers v. Ohio's ostensible focus on the civil rights of
excluded Black jurors, the case of Georgia v. McColum210 follows

"6 111 S. Ct. at 1372.
m See generally A COMMON DESTINY, supra note 64, at 113-56.
m Cf. BELL, RACE, RACISM, supra note 119, at 46-50, 646-47 (3d ed. 1992) (explaining

his "racial interest-convergence" principle).
209 Judge Wyzanski's critique of a decision permitting white labor officials to represent

Black workers' interests is apropos here:

Suppression, intentional or otherwise, of the presentation of non-white claims
cannot be tolerated in our society .... In presenting non-white issues non-whites
cannot, against their will, be relegated to white spokesmen, mimicking black men.
The day of the minstrel show is over.

Western Addition Community Org. v. NLRB, 485 F.2d 917, 940 (D.C. Cir. 1973) (Wyzanski,
J., dissenting), rev'd, 420 U.S. 50 (1975).

210 112 S. Ct. 2348 (1992).
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logically. In McCollum, the Court held that white defendants may
not use their peremptory challenges to intentionally exclude Black
jurors on the basis of their race. At first glance, this holding
appears to protect Black interests. However, a colorblind exten-
sion of McCollum (which appears likely) could contribute to the
continued subjugation of Blacks through the criminal justice sys-
tem. One can easily imagine a future case denying a Black defen-
dant the use of peremptory challenges to exclude white jurors,
even though the defendant made these challenges in an effort to
prevent a racist conviction. Such a result would undermine the
underlying purpose of Batson-providing Black defendants with
fair trials.

1. Defendants as State Actors, Prosecutors as Proxies

Unlike Powers, where all the major players were white, Geor-
gia v. McCollum involved white defendants charged with attacking
and beating two African-Americans. 21 ' Because the prosecution
intended to show that the race of the victims was a factor in the
alleged assault,212 it was anxious to prevent the discriminatory
exclusion of potential African-American jurors. Pursuant to Bat-
son, the prosecution sought an order from the trial court which
would have required the defendants to articulate a racially neutral
reason for the peremptory challenge of a Black juror once the
prosecution established a prima facie case of discrimination. 21 3 The
trial court denied the prosecution's request and the Georgia Su-
preme Court affirmed. 214

The United States Supreme Court reversed. In an opinion
written by Justice Blackmun, the Court held that criminal defen-
dants may not intentionally use peremptory challenges to strike
potential jurors due to their race. 215 The Court merged the reason-
ing it had reached in two prior cases, Powers and Edmonson v.
Leesville Concrete Co.,21 6 to find that discrimination by criminal

211 Id. at 2351.
212 As another indication of the racial factors present in the case, the Court noted that

a leaflet referring to the assault and urging a boycott of the defendants' business was
"widely distributed in the local African-American community." Id.

213 Id.
214 Id. at 2352.
215 Id. at 2359.
216 111 S. Ct. 2077 (1991) (holding that civil litigants could not exercise peremptory

challenges in racially discriminatory manner).
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defendants was "state action 217 and that prosecutors had standing
to contest the defense's racially discriminatory use of the peremp-
tory challenge on behalf of excluded jurors. 218

Although criminal defendants-unlike the civil litigants in Ed-
monson-are themselves beneficiaries of constitutional protec-
tion,219 the Court concluded that none of the procedural rights
afforded to defendants enable them to escape the Constitution's
prohibition against racially discriminatory peremptory chal-
lenges. 220 The Court explicitly held that the prohibition of the
exercise of discriminatory peremptory challenges does not violate
a defendant's Sixth Amendment right to effective assistance of
counsel,221 nor does it violate a defendant's right to trial by an
impartial jury.222

2. The Cost of McCollum: Dealing with Discrimination by
Denying Oppression

Undoubtedly, when confined to its facts, McCollum makes a
significant contribution toward greater racial justice in the criminal
justice system. As a result of McCollum, white defendants are less
able to exclude Black jurors from trials with racial implications.
Had the Court ruled otherwise, not only Black jurors but also
Black victims and the Black community at large would have
suffered.

223

217 McCoIlum, 112 S. Ct. at 2354-55. The Court noted that criminal defendants engage

in a traditional government function--"the selection of an impartial trier of fact"--when
they exercise their allotted peremptory challenges. Id. at 2355 (citing Edmonson, 111 S.
Ct. at 2083). In addition, the "harmful effects of the private litigant's discriminatory act"
are aggravated and intensified by the authority of the state. Id. at 2356.

218 Id. at 2357. The Court found that the state suffered a cognizable injury from the
exercise of discriminatory peremptory challenges, that the state had a close relation to the
excluded venirepersons, and that the "barriers to a suit by an excluded juror are daunting."
Id. (quoting Powers, 111 S. Ct. at 1373). In this, McCollum surpasses even Powers' poorly
considered standing analysis. It is difficult to envision the state as a legitimate proxy for
the rights of Black venirepersons since, prior to McCollum, the entire thrust of the Supreme
Court's jury selection case law was to seek to eliminate purposeful state discrimination.
See Swain, 380 U.S. 202, 234-35 (Goldberg, J., dissenting) (noting complicity of state
prosecuting attorney in the intentional exclusion of Blacks from jury service).

219 Id. at 2357-58.
220 Id. at 2358.
221 Id. at 2358.
2 Id. at 2358-59.

The Rodney King trial is one example of how the criminal justice system may be
employed to subjugate African-Americans. See supra notes 1-18 and accompanying text.
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The problem with McCollum, however, lies in the Supreme
Court's determined effort to elicit a general antidiscrimination rule
from the case. Recharacterizing its prior decisions from Strauder
onward, the McCollum Court constructed a history of rigidly co-
lorblind jury selection jurisprudence. "Over the last century,"
wrote Justice Blackmun, "this Court gradually has abolished race
as a consideration for jury service." 224 Whenever he addressed the
issue of racial discrimination, Justice Blackmun spoke in generic
terms only, making no distinction between discrimination directed
against whites and that directed against subjugated minorities. 225

In absolute colorblind fashion, the Court concluded that
"[r]egardless of who invokes the discriminatory challenge, there
can be no doubt that the harm is the same-in all cases, the juror
is subjected to open and public racial discrimination. '226

Using general antidiscrimination language in this way blocks
attempts to fashion appropriate, color-conscious remedies to racial
injustice. Yet, the reasons the Court gave for allowing the prose-
cutor in McCollum to contest the defense's use of peremptory
challenges belie the need for a colorblind remedy:

One of the goals of our jury system is "to impress upon
the criminal defendant and the community as a whole that
the verdict of conviction or acquittal is given in accor-
dance with the law by persons who are fair." Selection
procedures that purposefully exclude African-Americans
from juries undermine that public confidence-as well
they should.227

But does the purposeful exclusion of a suspected racist by a mem-
ber of a racial minority seeking to avoid racial subjugation "un-
dermine ... public confidence" in the verdict? The only logical
answer is no. Even Justice O'Connor, ordinarily a strong propo-
nent of colorblind constitutionalism, noted in dissent that "the

214 112 S. Ct. at 2352.

225 See, e.g., id. at 2351, 52, 53. At one point, Blackmun's opinion acknowledged that
"[s]election procedures that purposefully exclude African-Americans from juries undermine
the public confidence," id. at 2353-54, but it made no further mention of specific racial
background when discussing racial discrimination. Later, the Court specifically rejected an
interpretation of its holding that would have permitted Black defendants to peremptorily
challenge white jurors due to suspected racial prejudice. Id. at 2358-59.

m Id. at 2353.
27 Id. at 2353-54 (quoting Powers, 111 S. Ct. at 1372) (citations omitted).
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Court's holding may fail to advance nondiscriminatory criminal
justice," since "[u]sing peremptory challenges to secure minority
representation on the jury may help to overcome.., racial bias. '228

In the messy racial landscape of America's courtrooms, "[tihe
ability to use peremptory challenges to exclude majority race mem-
bers may be crucial to empaneling a fair jury. '229

Unfortunately, the McCollum majority rejected the argument
that Black defendants should be able to peremptorily challenge
white jurors whom they suspect are racially biased. The Court
acknowledged that "a defendant has the right to an impartial jury
that can view him without racial animus,' 230 but it insisted that
Black defendants have to avail themselves of the limited remedy
provided by Ham v. South Carolina231 to remove "those on the
venire whom the defendant has specific reason to believe would
be incapable of confronting and suppressing their racism" 23 2 and
forego the use of the peremptory challenge for this purpose.233

The Court paints with too broad a brush when it categorizes
any diversion from formal equality as "racially discriminatory."
Whether the exclusion of a juror is "racially discriminatory" or
not turns on whether the defendant and the excluded juror share
racial identity and whether race plays a role in the trial. McCollum,
because it does not take notice of this fact, bodes ill for future
jury selection cases involving Black defendants.

221 Id. at 2364.
29 Id. (quoting Brief for NAACP Legal Defense and Education Fund, Inc. as Amicus

Curiae 9-10). Justice Thomas makes the same point in his concurring opinion. Id. at 2360
(Thomas, J., concurring).

230 Id. at 2358.
1' 409 U.S. 524 (1973) (requiring trial court to interrogate prospective jurors on the

subject of race prejudice during trial of Black civil rights worker). The remedy in Ham is
"limited" because even in those instances where a defendant is permitted to ask whether
jurors are prejudiced against Black people, the juror can only be removed if he or she gives
a response sufficiently biased that it would justify a challenge for cause. In practice, this
would require an egregious statement and allow jurors who harbor less overt, but equally
dangerous, racist sentiments to pass. See McCollum, 112 S. Ct. at 2360 (Thomas, J.,
concurring) ("[u]nless jurors actually admit prejudice during voir dire, defendants generally
must allow them to sit and run the risk that racial animus will affect the verdict").

232 McCollum, 112 S. Ct. at 2358-59.
2 But see id. at 2359 ("[T]here is a distinction between exercising a peremptory

challenge to discriminate invidiously against jurors on account of race and exercising a
peremptory challenge to remove an individual juror who harbors racial prejudice"). Ap-
parently, the majority believed a defendant could legitimately exercise a peremptory strike
against a juror the defendant believed to be racist. However, since courts have not been
sympathetic to claims of racism by Black defendants contesting the use of the prosecution's
peremptory challenges, there is little reason to believe that Black defendants will be any
more successful in convincing trial judges that a particular juror is racist.
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IV. The Consequences of Colorblindness

Powers and McCollum ignore how the impact of race actually
affects the trial process, an approach that is both ahistorical and
acontextual. The Court presumes in these cases that white and
Black defendants are similarly situated and that racism affects
them in the same fashion and in equal measure. But discrimination
affects different actors differently, and the race of the defendant
is a key variable in determining whether discriminatory jury selec-
tion distorts the function of the trial. By failing to acknowledge
these factors, the Supreme Court ignores and perpetuates the racial
oppression of Blacks in the criminal justice system.

A. Black Defendants and the Reality of Racism

The most obvious target of racial oppression in the jury se-
lection process is the Black defendant. Trial before a racially
biased jury is an unfortunate, but all too common, experience for
Black defendants.2 4 Racially biased juries may harm Black defen-
dants in a number of ways. Black defendants may become victims
of both conscious and unconscious racial bias on the part of ju-
rors-either of which can result in an unwarranted conviction. An
unwarranted conviction also may result when, due to the under-
representation of Blacks, a jury wrongly interprets data crucial to
the outcome of the trial. In addition to the danger of an incorrect
result, the Black defendant may suffer symbolic and psychic harm
as a result of the underrepresentation of Black jurors. These latter
forms of race-based harm may not necessarily implicate the ve-
racity of the verdict, but they do provide cause for concern for
reasons related to fairness and due process of law.

The most dramatic type of juror bias is conscious racism:
intentional, racially motivated conduct. 235 In terms of the conduct
of jurors, conscious racism involves deliberately voting for guilt
or finding a fact adverse to a Black defendant as a consequence
of consciously known and deliberately chosen racist sentiments.

2 See generally Johnson, Black Innocence, supra note 17, at 1616-49 (reviewing data
from criminal trials, mock jury experiments, and general research on race prejudice that
suggest jurors "will judge the defendant more harshly if he is [B]lack than if he is white").

235 Cf., Charles Lawrence HI, The Id, the Ego and Equal Protection: Reckoning with
Unconscious Racism, 39 STAN. L. Rnv. 317, 322 (1987) [hereinafter Lawrence, Uncon-
scious Racism].
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Evidence suggests that there must be a critical mass of non-racist 236

Black jurors for Black defendants to avoid the effects of conscious
racism and receive a fair trial.237 Given the prevalence of racial
bias in the community-at-large, 238 there is a great likelihood that
at least one person who is biased against Blacks will be seated on
any particular jury.239 In a close case, this one juror could prevent
a deserved acquittal or secure an unjust conviction. More gener-
ally, the presence of one or more racists may affect group dynamics
in the jury room. In both of these circumstances, then, the defen-
dant has a critical need for one or more Black jurors to be on hand
to counteract conscious racism. Consequently, any act which re-
duces the probability of including the highest possible number of
Blacks on a jury harms the Black defendant.

Unconscious racial discrimination may be just as damaging to
the Black defendant as conscious racism. Non-Black jurors may
decide against a Black defendant, not out of a deliberate intent to
harm, but because they are responding to unconsciously held be-
liefs regarding the inferiority or criminal nature of Blacks .240 Jurors

236 Black jurors may themselves harbor racial prejudice towards other Blacks, an
occurrence of more frequency than one might suspect. See Castaneda v. Partida, 430 U.S.
482, 503 (1977) (Marshall, J., concurring) ("members of minority groups frequently respond
to discrimination and prejudice by attempting to disassociate themselves from the group,
even to the point of adopting the majority's negative attitudes toward the minority");
GORDON W. ALLPORT, THE NATURE OF PREJUDICE 150-53 (1954); E. FRANKLIN FRAZIER,
BLACK BOURGEOISIE 213-16 (1957); GERALD SIMPSON & JOHN YINGER, RACIAL AND
CULTURAL MINORITIES 192-95, 227, 295 (4th ed. 1972). While prevalent, the possibility of
Black-on-Black racism does not obviate the need to ensure the presence of Black jurors in
the trials of Black defendants. Studies indicate that such racial self-destructiveness is far
less probable than racism from white jurors. Johnson, Black Innocence, supra note 17, at
1698, n.462 (citing authorities).

237 Sheri Johnson argues convincingly that, in order to prevent convictions based on
racial prejudice, a defendant should be entitled to three "racially similar jurors" on his or
her jury. Johnson, Black Innocence, supra note 17, at 1698-99. See also Colbert, Chal-
lenging the Challenge, supra note 90, at 110-15 ("[tlhe results in . . . jury experiments
suggest that the influence of race is minimized when an all-white jury is replaced by one
that is racially mixed"); Developments in the Law-Race and the Criminal Process, 101
HARV. L. REv. 1472, 1559-60 (1988).

28 See A COMMON DESTINY, supra note 64, at 138-48, 155. See also Ian Ayres, Fair
Driving: Gender and Race Discrimination in Retail Car Negotiations, 104 HARV. L. REV.
817 (1991) (showing car salespersons unwilling to negotiate prices with Black buyers that
were as favorable as prices offered white males).

239 The inclusion of a racially biased juror need not be the product of intentional
discrimination on the part of the prosecution, nor the result of its exercise of its peremptory
challenges. Such a juror could survive the selection process by not answering questions
truthfully or via the ineptitude of defense counsel.

24 Lawrence, Unconscious Racism, supra note 235, at 343-44; Johnson, Black Inno-
cence, supra note 20, at 1644-47; Sheri Lynn Johnson, Unconscious Racism and the
Criminal Law, 73 CORNELL L. REv. 1016 (1988).
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acting in this way will not admit to being swayed by racism241 (and
therefore will be difficult to identify at voir dire), yet they will
nonetheless let their biases affect their decisions. For example, an
unconsciously biased juror may be less likely to believe that sex
between a Black man and a white woman was consensual, 242 that
a Black man was in a predominantly white neighborhood "just for
a walk, ' 243 or that a Black woman dressed in a sequined gown and
high heels was not soliciting prostitution. 244 As in the case of
conscious discrimination, the underrepresentation of Black jurors
increases the chances that a jury whose members harbor subli-
mated racial animus will victimize the Black defendant. 245

Another potential harm to Black defendants caused by the
underrepresentation of Black jurors is the defendant's trial by a
jury that lacks the information to resolve the case fairly. In certain
cases, juries will need representatives from the Black community
who can provide interpretations of data based on Black culture. 24 6

Examples of the harm engendered by jury information deprivation
include the inability to translate Black English into standard
English247 or to determine, when relevant, whether the conduct of
a defendant was reasonable or unreasonable in a self-defense or
resisting arrest case. 248 This is not to say that whites are inherently
incapable of understanding Black life and culture. The different
outcomes reached by Black and white jurors result from the lack
of information, and whites can certainly understand the Black
perspective if they are given access to informed teachers.

241 See sources cited supra note 240.
I2 A common stereotype exists that Blacks are far more promiscuous and "oversexed"

than whites. One who unconsciously believed this stereotype would find it more plausible
for the Black man to desire the white woman than for the white woman to desire the Black
man. See generally, WINTHROP D. JORDAN, WHITE OVER BLACK: AMERICAN ATTITUDES
TOWARD THE NEGRO, 1550-1812 32-40 (1968); JESSE WALTER DEES, JR. & JAMES S.
HADLEY, JIM CROW 11-22 (1951); WILLIS D. WEATHERFORD & CHARLES S. JOHNSON,
RACE RELATIONS: ADJUSTMENT OF WHITES AND NEGROES IN THE UNITED STATES 60,

230-31 (1934) (copies on ffile at University of Florida main library).
243 Cf., Kolender v. Lawson, 461 U.S. 352 (1983).
24 Again, the stereotype of Black promiscuity is at work here.
245 Johnson, Black Innocence, supra note 17, at 1698; Colbert, Challenging the Chal-

lenge, supra note 90, at 112.
246 Developments in the Law-Race and the Criminal Process, 101 HARV. L. REV.

1472, 1559 (1988).
2

1
7 Id. at 1559; VALERIE HANS & NEIL VIDMAR, JUDGING THE JURY 138-40 (1986).

241 A properly informed jury might decide that fear of police officers in a particular
community rendered a defendant's refusal to obey a police order reasonable, or that conduct
which whites would not regard as threatening appeared threatening to the defendant.
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Given the existence of conscious racism, unconscious racism
and the possibility of juror ignorance, racially discriminatory per-
emptory challenges are a harm to the Black defendant whether or
not they actually result in a guilty verdict. Where Blacks are
already a minority of the population, each exercise of a strike is
an independent source of race-based harm. Even if the result is
not an all-white jury or a jury on which the numbers of Blacks can
be said to be underrepresented, each strike is discriminatory be-
cause it lessens the probability that Blacks will be on the jury,
thus increasing the probability of a biased jury and decreasing the
probability that a cross-section of community values will be fairly
represented. Given the history of racism in this country and the
history of the use of the jury to enforce that racism, a jury that
underrepresents Blacks is inexcusable.

Black defendants also may suffer what I call "symbolic harm"
when tried before juries on which Blacks are underrepresented.
"Symbolic harm" results when Black defendants are treated in
ways that demonstrate their subjugated status and suggest their
inferiority. Black defendants may be harmed symbolically in a
variety of ways.

First, underrepresentation of Blacks causes symbolic harm to
the extent that it derogates from the democratic values that the
jury system is supposed to embody and uphold. One purpose of
the jury trial is to provide a voice for the people to counter-balance
the power of the state. 249 The jury as an institution affirms the
principle that the adjudication of rights and imposition of punish-
ment should be a democratic process. What, then, is the implica-
tion if Blacks are underrepresented on the jury? Instead of an
example of democracy at work, a jury which contains no Blacks
or only a token number of Blacks displays what De Tocqueville
condemned as the "tyranny of the majority."5 0

The word "tyranny" begins to describe the second kind of
symbolic harm suffered by Black defendants. Besides being simply
a numerical majority, whites on the whole have more money,
higher social status and greater access to power than do Blacks.
The trial of a Black person before an all-white jury gives the
appearance of a privileged elite passing judgment over the fate of

249 See HANS & VIDMAR, supra note 247 at 248.
710 See ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA VOLUME 1 269-71 (Vintage

Paperback ed. 1976).
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an inferior. At the symbolic level, the jury is no longer a neutral
institution but one controlled, dominated and possessed by whites.
In the racial turf war being played out behind the scenes of our
criminal justice system,251 each component of the trial process is
replete with meaning. A jury on which African-Americans are
seriously underrepresented indicates that the defendant is on white
turf. Stricken Black jurors reinforce this image of Black power-
lessness and dependency.

In addition to these symbolic harms, Blacks may suffer a
related psychic harm when they observe a racially biased use of
the peremptory challenge system. To the Black defendant looking
at a jury panel which contains only one or two Blacks, the sight
of those Blacks being removed through peremptory challenge
could understandably cause a sense of alarm. Given the milieu of
racial oppression that pervades American society, a Black defen-
dant subjected to discriminatory jury selection suffers psychic
harm, a real, palpable, and categorizable form of fear akin to the
fear generated by an assault.252 The nature of the race-based harm
in this instance is no different than that engendered were the
prosecutor to address the defendant by a racial slur.253 Further-
more, this harm is not limited to the defendant. Black venireper-
sons also may feel that they have suffered through a racist assault.

251 Although conscious racism in the jury context may sometimes be the result of the
bias of some individuals against other individuals, as a political matter the jury has been
used by one community of people as an instrument of oppression against another community
of people. Racial bias cannot be seen as just an individual matter and jury bias cannot be
solved simply by focusing on individuals.

2s2 This fear is no different than the apprehension many Blacks feel, for example, upon
walking into a bar in, say, South Boston and noticing that they are the only Blacks in the
place, or that many whites may feel when they are left alone in an elevator with three or
four Blacks. While such moments of apprehension may be an unavoidable part of life in a
multi-ethnic, but still racially divided society, they should not be permitted to invade the
halls of justice. See Fla. Sup. Ct. Comm., Report, supra note 148, at 7 ("courts must
remain the place where the injured can seek refuge without fear of being devoured by the
serpent of hatred").

25 See Man Matsuda, Public Response to Racist Speech: Considering the Victim's
Story, 87 MIcH. L. REv. 2320, 2336-38 (1989) (describing emotional and physical harm
from racial slurs). There is much debate over whether racist speech should be considered
a crime. I take no position on that issue here since both sides in the debate recognize that
racial slurs do in fact harm the target. Compare Susan Gellman, Sticks and Stones Can
Put You in Jail, But Can Words Increase Your Sentence? Constitutional and Policy Dilem-
mas of Ethnic Intimidation Laws, 39 U.C.L.A. L. REV. 333 (1991) and Kathryn Marie
Dessayer, Leaving Them Speechless: A Critique of Speech Restrictions on Campus, 14
HARV. J.L. & PUB. POL'Y 565 (1991) vith Richard Delgado, Words That Wound: A Tort
Action for Racial Insults, Epithets, and Name-Calling, 17 HARV. C.R.-C.L. L. REV. 133
(1982).

19931
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Ultimately, the peremptory challenge of Black jurors reduces the
faith that Blacks have in the trial, reduces the legitimacy of the
legal system as a whole, and obscures any moral lessons of just
retribution or deterrence that the Black defendant's conviction
would otherwise illustrate.

B. The New Politics of Race

The Supreme Court's recent endorsement of colorblind phi-
losophy in Powers and McCollum cannot be viewed in historical
isolation. The approach of these cases deviates from a hundred-
year tradition of concern for the plight of the Black defendant.
However, if untrue to one historical tradition, Powers and Mc-
Collum have coincided with a more recent trend. Since the 1970s,
there has been a general "white backlash" against affirmative ac-
tion programs. 254 Much of this backlash has been fueled by concern
for so-called "innocent whites," supposedly victimized by race-
conscious affirmative action remedies.255 Part of the Reagan Ad-
ministration's pledge to "get the government off the backs of the
people" was a thinly veiled promise to gut affirmative action pro-
grams .256 The adoption of colorblind constitutionalism, while per-
haps motivated by different concerns, clearly furthers the political
agenda of the neo-conservative right257 by defending and preserv-
ing white privilege.258 Regulating the exercise of the peremptory
challenge through colorblind procedures allocates rights and ben-
efits in a way that privileges the interests of whites and permits
the continued racial subjugation of Blacks.

Colorblind remedies for jury selection discrimination have
limited effectiveness in eliminating racial subjugation. While help-
ful in their limited applications, Powers and McCollum fall far
short of what is required to eliminate the impact of race on criminal
jury trials. Both cases perpetuate the status quo by diverting at-
tention and resources from corrective race-conscious solutions.

2'4 MARABLE, RACE, REFORM, AND REBELLION, supra note 32, at 152.
25 See Frances Ansley, Stirring the Ashes: Race, Class and the Future of Civil Rights

Scholarship, 74 CORNELL L. REv. 992, 1010-11 (1989).
216 See Robert Detlefsen, Civil Rights Under Reagan 3 (1991).
2 See id. at 4.
21 One reason why colorblindness is the political ideology of choice of the neoconser-

vative right may be because it preserves white privilege without the negative moral con-
notations associated with blatant white supremacy as espoused by George Wallace and
Strom Thurmond in their heyday and, more recently, David Duke.
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Moreover, they actually pose potential threats to Black interests.
As a result of Powers, the Equal Protection rights of Black veni-
repersons have been placed in the hands of untrustworthy fiduci-
aries. An extension of McCollum could easily deprive Black de-
fendants of one of the most useful means of defending themselves
from racial harm-the ability to peremptorily challenge white
venirepersons.

Racial subjugation through the criminal process must be elim-
inated first, before colorblind jury selection procedures may be
profitably implemented. A jury selection process that does not
account for the racial subjugation of African-Americans will permit
it to continue.

V. Seeking a Race-Conscious Remedy to the Jury Selection
Problem

An anti-subjugation solution to the problem of race discrimi-
nation in the selection of juries would, of necessity, have three
key elements. First, it would address the traditional concern re-
garding the racially discriminatory use of the peremptory chal-
lenge. That is, it would prevent prosecutors from using their per-
emptory challenges to reduce the numbers of Black venirepersons
so that a Black defendant would be tried before a disproportion-
ately white jury. Second, the remedy would prevent white defen-
dants, in appropriate cases, from utilizing their peremptory chal-
lenges to remove Black jurors. Finally, a race-conscious jury
discrimination remedy would avoid the flaw in the Powers-Mc-
Collum approach by permitting Black defendants to use the per-
emptory challenge to strike prospective jurors whom they suspect
are racist and to strike white jurors in order to increase the like-
lihood of seating a Black juror at trial.

Such a race-conscious jury selection remedy would not be
entirely unfamiliar to Supreme Court jurisprudence and would not
require major changes in Equal Protection doctrine. Batson v.
Kentucky259 already stands for the proposition that the Equal Pro-
tection Clause forbids the exclusion of Black jurors from the trials
of Black defendants on racially motivated grounds (its major flaw
being that it makes it too difficult for a defendant to prove that a

-9 476 U.S. 79 (1985).
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prosecutor's peremptory challenge of a Black juror was indeed
racially motivated).260 The Court's requirement of shared racial
identity between the defendant and the excluded juror demon-
strates that Batson is directed toward eliminating the racial sub-
jugation of African-American defendants. As a result, nothing in
Batson forbids Black defendants from using the peremptory chal-
lenge to strike white jurors.

The case of Ristaino v. Ross 261 provides an easy alternative
to the remedy currently evolved from Powers and McCollum. 262

In Ristaino, the Supreme Court decided that a trial court must
accede to a defense request to inquire as to ajuror's racial attitudes
during voir dire whenever there is a "significant likelihood that
racial prejudice might infect [the] trial. '263 If the Supreme Court
considers trial courts able to determine when a "significant likeli-
hood that racial prejudice might infect the trial" exists for purposes
of conducting voir dire, it ought to consider these courts competent
to make a similar inquiry for deciding when the peremptory chal-
lenge of potential Black jurors would violate the Equal Protection
Clause.

The best way to prevent the discriminatory use of the per-
emptory challenge for racial subjugation would be to prohibit its
use for removing potential Black jurors from the venire in a crim-
inal trial whenever there is a significant likelihood that racial issues
might affect the trial.264 This remedy, based on Ristaino's language,
is narrowly tailored to prevent the racial subjugation of African-
Americans through the criminal process. Racial subjugation is the

20 See supra, notes 146-150 and accompanying text.
-' 424 U.S. 589 (1976).
262 See Colbert, Challenging the Challenge, supra note 90, at 120-25. Professor Colbert

reaches a similar conclusion as to the appropriate remedy, advocating the abolition of
peremptory challenges in "race-sensitive" cases based on the unconstitutionality of "all
badges and incidents of slavery .... Civil Rights Cases, 109 U.S. 3, 20 (1883).

m Id. at 598. Of course, one might doubt the ability of a court to determine when a
"significant likelihood" exists. Indeed, the Ristaino Court held that there was no such
"significant likelihood," despite the fact that the case involved Black defendants on trial
for violent crimes against a white security guard. Id. at 597. However, the "racial issues"
standard proposed infra, notes 264-275 and accompanying text, would bring Ristaino
automatically within its scope, given the defendants' race.

2 A test worded in this manner sets forth a less stringent standard than that in Ristaino.
"Racial prejudice" implies that there must be some active dislike, which the term "infects"
equates to a disease. The problem with the "disease model" of racial prejudice is that it
requires the court to focus on identifying carriers of the disease who exhibit some de-
monstrable form of animus toward African-Americans. Concentrating on the absence or
presence of "racial issues" should direct the court's inquiry away from the value choices
of individual jurors or groups ofjurors and instead highlight the factual context of the case.
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harm that results from the use of the peremptory challenge to
strike Black venirepersons, a fact which Batson recognized with-
out resolving265 and which Powers and McCollum later simply
ignored. 266 Prohibiting the use of the peremptory challenge when
racial issues pervade the trial would prevent the challenge when
racial subjugation is most likely to result. Such a prohibition would
also eliminate the need to litigate whether each peremptory chal-
lenge of a Black venireperson was made with a racially discrimi-
natory motivation.

This prophylactic rule would be both uniform and easy to
apply. No party, whether prosecution or defense, white or Black,
would be able to peremptorily challenge African-American veni-
repersons once a court has determined that racial issues would
affect the trial. In the event of such a finding, Black jurors could
only be removed for cause.

This proposed remedy would further the Court's interest in
preserving the peremptory challenge in its traditional discretionary
form, while preventing its use as an instrument of racial harm. 267

The remedy proposed here would still permit the peremptory chal-
lenge to be freely exercised to remove any juror when race is not
implicated in the trial and any non-Black juror when race is a
factor. Consequently, a Black defendant would be free to peremp-
torily challenge white jurors for the purpose of increasing the
probability of Black participation on his or her jury.

Courts should broadly apply the test for whether there is a
significant likelihood that racial issues might affect a trial. When-
ever a Black defendant stands trial and there is possibility that
peremptory challenges by the prosecution could reduce the num-
ber of African-American jurors to a number less than three, it may
be presumed that racial issues would affect the trial. 268 This pre-
sumption would be irrebuttable, 269 although defendants could al-

2 See supra notes 163-166 and accompanying text.
266 See discussions of Powers and McCollum, supra notes 155-234 and accompanying

text.
267 See, e.g., Batson, 476 U.S. at 98-99 (recognizing the importance of the peremptory

challenge, but insisting that "requiring trial courts to be sensitive to the racially discrimi-
natory use of peremptory challenges ... furthers the ends of justice").

26 This presumption would be based on those studies which have demonstrated that
Black defendants stand a reduced chance of a fair trial when less than three African-
Americans are seated on the jury. See supra sources cited at note 237.

69 To make the presumption rebuttable would fly in the face of all that experience and
research has demonstrated about the nature of racial prejudice. The underrepresentation
of African-Americans on juries can cause harm to Black defendants even if there are no
other racial issues involved in the case.
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ways waive their Equal Protection Clause rights with respect to
the selection of their juries270 and the prosecution could challenge
for cause when potential Black venirepersons demonstrated racial
bias during voir dire.

When a white defendant is standing trial, there would be no
presumption that racial issues would affect the trial. For the pros-
ecution to be prevented from using its peremptory challenges to
exclude African-American jurors, the trial of the white defendant
would have to be related in some way to the subjugation of African-
Americans due to their race. Upon such a finding, however, neither
the prosecution nor the defense could use their peremptory chal-
lenges to exclude potential Black jurors from the trial jury.271

Racial issues might affect the trial of a white defendant in a
number of ways.272 The Powers Court, for example, noted how
"cynicism" as to the integrity of the verdict may be increased
when Blacks are excluded from the jury:

The cynicism may be aggravated if race is implicated in
the trial, either in a direct way as with an alleged racial
motivation of the defendant or a victim, or in some subtle
manner as by casting doubt upon the credibility or dignity
of a witness, or even upon the standing or due regard of
an attorney who appears in the cause. 273

In circumstances such as these, Courts should not permit parties
to peremptorily challenge potential Black jurors.

270 Defendants may wish to waive their Equal Protection rights and permit the prose-
cution to use its peremptory challenges against Black jurors in order to exclude Black
jurors themselves, to expedite their trials or to curry favor with the prosecution or the
court. Any such waiver, however, should be made in accordance with the "intentional
relinquishment or abandonment of a known right or privilege" standard of Johnson v.
Zerbst, 304 U.S. 458 (1938).

27 This method of protecting the equal protection rights of Black jurors might seem
unfair to white defendants, since the prosecution would be free to strike white jurors while
the white defendant would be unable to strike Black jurors. One should remember, however,
that the purpose of the restriction on strikes against Black jurors is to prevent every Black
juror (or all but a few) from being removed from the venire. So long as a majority of the
jurors on the venire are white, there would be no comparable fairness problem regarding
the interests of the white juror. However, a white defendant who was in danger of being
tried before a jury with less than three white jurors might have a legitimate argument that
the peremptory challenge of white jurors should be suspended, if racial issues permeated
his or her trial.

272 As a general rule, racial issues would affect a white defendant's case whenever the
defendant was perceived to be identified with Black persons or causes. See Underwood,
Race Discrimination in Jury Selection, supra note 99, at n.51 and accompanying text.

23 Powers, Ill S. Ct. at 1371.
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The McCollum facts provide another good illustration of rel-
evant facts to consider in a case involving white defendants where
racial issues might affect the trial. The crime in that case allegedly
was racially motivated, and a leaflet calling for a boycott of the
defendant's business was circulated in the African-American com-
munity.274 The Rodney King case, of course, provides a particu-
larly striking example in which racial issues were implicated in the
trial of white defendants.

Requiring white access to Equal Protection remedies to be
considered in relation to Black subjugation prevents the Supreme
Court's pre-Powers jury selection cases from being bleached of all
meaning. 275 The remedy proposed here recognizes the unique po-
sition of African-American citizens as victims of longstanding and
persistent racial oppression.

Conclusion

At first glance, the Supreme Court's decisions in Powers v.
Ohio and Georgia v. McCollum appear to make progress toward
eliminating abuse of the judicial system, but there is a hidden and
ultimately fatal flaw in the Court's approach. The Court views the
problem as a simple question of "discrimination" in its most narrow
sense. Thus, in the view of the Court, as long as Black and white
defendants and Black and white jurors receive identical rights and
privileges, the jury selection problem disappears. This approach
not only fails to resolve the problem, but actually makes it worse.
The use of colorblind principles to govern the ability of criminal
defendants to affect the use of peremptory challenges masks the
continuing racial oppression that Black defendants face and pre-
vents those defendants from doing anything about it.

The key to resolving the problem of race discrimination in the
jury selection process is to recognize it for what it is-one mani-
festation of a pervasive and persistent racial subjugation targeting

24 See discussion of McCollum, supra notes 211-214 and accompanying text.
2 Strangely, the Powers Court dismisses this argument, explaining weakly that just

because "the race of the defendant may be relevant to discerning bias in some cases does
not mean that it will be a factor in others, for race prejudice stems from various causes
and may manifest itself in different forms." 111 S. Ct. at 1374. The truth of this statement
proves nothing. There is no reason why white defendants cannot be required to show the
influence of race discrimination on their case, even if the nature of the proof will vary
depending on the facts of the case.
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African-Americans. 276 Ending race discrimination in the selection
of juries calls for an explicitly color-conscious remedy governing
the use of peremptory challenge: a blanket prohibition on the
exclusion of African-American venirepersons when race is impli-
cated in the trial.

The solution offered here is far from perfect. Even in a crim-
inal justice system that is not "colorblind" to the oppression of
African-Americans, future Rodney Kings may still be beaten, ar-
rested, tried and convicted on the basis of their race. If there are
no Blacks on the venire to begin with, and if racial attitudes remain
polarized, then the ability to retain African-American jurors and
exclude obvious racists will have little meaning. But until we reach
that brighter day when, in fact, each of us is judged by the "content
of our character," race-conscious remedies provide perhaps the
best hope for curtailing the use of the criminal justice system as a
tool for racial injustice.

276 This racial subjugation has not escaped judicial attention. Consider, for example,
the following observation:

[W]e... cannot deny that, 114 years after the close of the war between the States
and nearly 100 years after Strauder, racial and other forms of discrimination still
remain a fact of life, in the administration of justice as in our society as a whole.
Perhaps today that discrimination takes a form more subtle than before. But it is
not less real or pernicious.

Rose v. Mitchell, 443 U.S. 545, 558-59 (1979) (Blackmun, J.).
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