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2008] RACE, IDENTITY, AND PROFESSIONAL RESPONSIBILITY 17

The culture of black Americans is often "misunderstood, ignored,
denigrated or discounted," 56 resulting in cultural alienation and miscom-
munication.5 7 Black people's "style of walking, glances, dress, and hair-
cuts,"5 8 has historically engendered fear in those who find it foreign,
unfamiliar, or uncivilized. Attorneys who see these styles as part of their
culture, or understand where these styles come from, are less likely to
find them foreign, unfamiliar, or uncivilized. 59 Attorneys who see these
cultural traits as part of their culture (a culture that has developed both in
response to and independent of the dominant culture in this country) will
be able to identify with these traits-and will be less likely to judge their
clients who possess these traits.

Similarly, black culture includes verbal and non-verbal communica-
tion, which contains rhythm, pacing, and inflection of speech, as well as
assumptions about what should be "spoken and left unspoken."' 60 Histor-
ically, the non-verbal communication of black people, as well as the
rhythm, pacing, and inflection of speech used by some black people, has
been a basis for stereotyping black people as uncivilized or uneducated,
instead of being recognized for what it is-part of a culture that has
developed both in response to and independent of a dominant culture that
has historically oppressed black people and tried to define black people
on its own terms.6 1 As with other elements of black culture, the commu-

56 Id. at 56. In her acclaimed book on hip-hop music, Professor Perry engages in an

analysis of this music genre, which she describes as black American music, and observes, "Hip
hop has, at various times, served as fodder for conservative and racially biased agendas, but it
nonetheless continues to maintain a core of artistic integrity and has grown enormously as an
art form over the years it has been under attack." IMAi PERRY, PROPHETS OF THE HOOD:
PoLrIcs & POETIcs IN Hip Hop 3 (2004). Perry argues that rap music, a popular genre of
music for African Americans, which can be traced back to West Africa, is commonly misun-
derstood and denigrated notwithstanding its artistic integrity and value as an art form.

57 See Irvine, supra note 55, at 56.
58 Id.
59 See id. See generally N. Jeremi Duru, The Central Park Five, the Scottsboro Boys,

and the Myth of the Bestial Black Man, 25 CARDozo L. REV. 1315 (2004) (discussing the
longstanding fear of the black man in America as he is portrayed as savage, animalistic, sexu-
ally unrestrained, and inherently criminal). There are, of course, black attorneys who would
view their clients as "foreign, unfamiliar, or uncivilized" due to internalized racism within the
black community. This, however, is the exception rather than the rule. See generally WiL-
LIAM E. CROSS, JR., SHADES OF BLACK: DIVERSITY IN AFRICAN-AMERICAN IDENTITY (1991)
(exploring the relationship between racial identity and internalized racism in African Ameri-
cans and using the term self-hatred instead of internalized racism); Paul Butler, Racially Based
Jury Nullification: Black Power in the Criminal Justice System, 105 YALE L.J. 677, 694 (1995)
("[I]ntemalized racism [may cause] some African-Americans to devalue black lives .... ");
Beverly A. Greene, Heterosexism and Internalized Racism Among African Americans: The
Connections and Considerations for African American Lesbians and Bisexual Women: A
Clinical Psychological Perspective, 54 RUTGERS L. REV. 931 (2002) (discussing how internal-
ized racism leads to conflict between members of the black American community).

60 Irvine, supra note 55, at 56-57.
61 See id. In his review of Gynnar Myrdal's American Dilemma: The Negro Problem in

Modern Democracy, (1944), Ralph Ellison notes that black American culture has been formed
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18 CORNELL JOURNAL OF LAW AND PUBLIC POLICY

nication of black people is not monolithic, but instead, reflects who they
are as individuals, from the protagonist described in Richard Wright's
Black Boy6 2 to the protagonist in Ralph Ellison's Invisible Man,63 from a
black student at the State University of New York College at Oneonta64

to a brilliant law student who will follow in the footsteps of Charles
Hamilton Houston or Thurgood Marshall. At the same time, the commu-
nication of black people, whether a head nod or a unique display of body
language, reflects a certain culture that is associated with being African
American. 65 African American lawyers who understand the context in
which African American cultural manifestations exist and are less likely
to judge them are in a unique position to gain the trust that is necessary
for an effective attorney-client relationship. 66

The importance of an ethnic match between practitioner and client
has been recognized in previous scholarship.67 It has also been recog-
nized in practice; a recently published Child Welfare Law Office Guide-

both as the consequence of a rejection of the dominant culture and independent of the domi-
nant culture: "'Much of Negro culture might be negative, but there is also much of great value,
or richness, which, because it has been secreted by living and has made their lives more mean-
ingful, Negroes will not willingly disregard.'" Rhett S. Jones, Community and Commentators:
Black Theatre and Its Critics, 14 BLACK AM. Lrr. F. 69, 72 (1980) (quoting RALPH ELLISON,
An American Dilemma: A Review, in SHADOW & ACT 303, 316 (1964)).

62 See generally WRIGHT, supra note 10 (telling the story of a black youth coming of age
in the Jim Crow south).

63 See generally ELLISON, supra note 10 (chronicling the travels of a young black man as
he searches for his place in an America that is culturally intolerant).

64 See Brown v. Oneonta, 195 F.3d 111, 116 (2d Cir. 1999).
65 See generally Mari J. Matsuda, Voices of America: Accent, Antidiscrimination Law,

and a Jurisprudence for the Last Reconstruction, 100 YALE L.J. 1329 (1991). Professor Mat-
suda explains that traces of everyone's life are woven into their manner of speech. See id. at
1329. She makes the point that people are inseparable from their accents. See id. Professor
Matsuda's analysis supports the argument that who people are, including their race and cul-
ture, is reflected in their speech patterns. Scholars have also discussed the specific means of
communication of African Americans. See generally MICHAEL L. HECHT ET AL., AFRICAN
AMERICAN COMMUNICATION: EXPLORING IDENTITY AND CULTURE (2003) ("AMCAN AMERI-

CAN COMMUNICATION"). In AFRICAN AMERICAN COMMUNICATION, the authors introduce their
book as follows:
What is African American Communication? Perhaps the answer to this question is best illus-
trated by sociolinguist Richard Wright, who routinely asks his class the following rhetorical
question: "If communication can be defined as the universe of forms, processes, and structures
that govern how we relate to the world, then aren't there forms, processes, and structures that
are particular to African Americans?" Indeed, there is a universe that facilitates how African
Americans relate to the world, and it is referenced by African American cultural personhood.
Id. at 1.

66 See HECHT Er AL., supra note 65, at I (explaining that African Americans have a
shared set of cultural realities).

67 See, e.g., Stanley Sue, In Search of Cultural Competence in Psychotherapy and Coun-
seling, 53 AM. PSYCHOLOGIST 440, 443 (1998) (finding a significant relationship between eth-
nic match and treatment outcomes). While the psychotherapist-client relationship is distinct
from the attorney-client relationship, the issues of rapport and alliance are similarly important
to the attorney-client relationship and, thus, the findings of this article are applicable here.

[Vol. 18:1l
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2008] RACE, IDENTITY, AND PROFESSIONAL RESPONSIBILITY 19

book, produced by the National Association of Counsel for Children as a
"Best Practice Guide" for attorneys representing children in abuse, neg-
lect, and dependency cases, emphasizes the importance of ethnic match
in legal representation:

A client's perception of a staff member may be directly
affected by one's external cultural markers. For exam-
ple, a client may be reluctant to work with someone of a
different race or ethnicity because of a previous negative
experience. This reluctance may manifest itself through
the client's behavior (i.e., being chronically late or miss-
ing appointments). A client may directly express dis-
comfort, but will most likely present non-verbal cues.
One's ability to identify and adequately address these is-
sues will be critical to the success of engaging and work-
ing with clients. 68

As this excerpt implies, we cannot afford for race-consciousness to
be seen as an arbitrary, irrational evil, irrespective of who is taking race
into consideration and regardless of the context in which it is being
used.69 People who view race-consciousness as arbitrary and irrational
fail to appreciate the various contexts of race.70 Race is a central basis
for understanding the significance of various social relations.

The significance of race must be considered when legal services
organizations think about the racial and ethnic compositions of their legal
staffs. In short, when considering the racial and ethnic compositions of
their organizations and their African American clients, legal services or-
ganizations should take into account the group identity of blacks which is
a product of the black socio-political-legal and historical experience in
this country. This group identity makes it more likely that a black client
will assume that a black lawyer understands her culture in both deep and
superficial ways, is part of the same historical and current struggle, and
will be less likely to judge her character traits that are uniquely black. In
sum, as further illustrated by the empirical evidence below, the existence
of a black group identity makes it more likely that a black attorney will
be able to gain a black client's trust.

68 Shannan Wilber & Ron Gutierrez, Legal Services for Children, Inc., Cultural Compe-
tence: A Child Welfare Law Office Should Deliver Culturally Competent Services, in Child
Welfare Law Office Guidebook: Best Practice Guidelines for Organizational Legal Represen-
tation of Children in Abuse, Neglect, and Dependency Cases 31, 32 (Nat'l Ass'n of Counsel
for Children ed., 2006).

69 See Peller, supra note 36, at 759.

70 See id. at 759-60.
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C. Empirical Evidence from the Legal Arena

In a survey regarding desired character traits for their attorney, cli-
ents cited trustworthiness as the most important. 71 In a seminal article in
this area, "'I Want a Black Lawyer to Represent Me': Addressing a
Black Defendant's Concerns with Being Assigned a White Court-Ap-
pointed Lawyer," Kenneth P. Troccoli addresses the preference that
black defendants in the criminal justice system often have for black law-
yers-a preference that is often based on trust and mutual
understanding.

72

Troccoli begins the article by offering three reasons why black de-
fendants may have concerns about having a white court-appointed law-
yer. These concerns address the issues of "racism, attorney
effectiveness, and the practical difficulties in educating the white lawyer
on the impact race has on the defendant's case."'73 First, Troccoli sug-
gests that black defendants may not be comfortable with white lawyers
because of their belief that their white court-appointed lawyer is racist.7 4

Second, Troccoli suggests that white lawyers cannot fully understand or
appreciate what it means to be black in America (and thereby miss a
large part of the client's story and problem). 75 Lastly, Troccoli suggests
that even if white lawyers could be as effective as their black counter-
parts, getting white lawyers "up-to-speed" would require more time and
effort than the typical black defendants has.76

Troccoli relies primarily on a survey of all staff and managing attor-
neys within the Civil Division of the Legal Aid Society for the City of
New York published in 2000.77 The survey involved both personal inter-
views and a written survey. When the personal interviews were con-
ducted, every attempt was made to match the race and the gender of the
attorney and interviewer.78 The survey consisted of sixty-four questions
in six categories, one of which was "Issues of Race and the Clients. '79

71 See Carolyn Copps Hartley & Carrie J. Petrucci, Practicing Culturally Competent
Therapeutic Jurisprudence: A Collaboration Between Social Work and Law, 14 WASH. U. J.L.
& POL'Y 133, 133 (2004).

72 See Troccoli, supra note 6, at 36.
73 Id. at 5. Troccoli discusses reasons that black defendants might have problems with

white court-appointed lawyers for reasons other than their race (e.g., the client may perceive
the attorney as part of "the system"). Id. at 17-26. While these may be relevant to the attor-
ney-client relationship, they are outside the scope of this Article and I do not address them at
length here.

74 See id. at 17.
75 See id. at 25.
76 See id.
77 Troccoli relies on the survey discussed in Acevedo's article. Id. at 3 n.5; see also

Acevedo et al., supra note 4, at 4.
78 See Acevedo et al., supra note 4, at 24.
79 See id. at 25.

[Vol. 18:1
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2008] RACE, IDENTITY, AND PROFESSIONAL RESPONSIBILITY 21

The results indicate that white lawyers and black lawyers have very
different ideas regarding the significance of race to the attorney-client
relationship. From the perspective of the black attorneys (and attorneys
of color generally), clients typically prefer an attorney who is of the same
race.80 To the question: "Do you believe your clients take the race of
their attorney into consideration?," most of the attorneys of color an-
swered "yes," while most of the white attorneys answered "no."81 In her
written response to this question, a Latina attorney wrote, "I believe that
clients feel more comfortable with individuals 'like them.'"82 A Latino
attorney wrote, "I sense a certain degree of apprehension and confusion
when the attorney of record lacks the necessary sensitivity with minority
clients. Those clients see the attorney ... as just one more peg in the
white machinery of government." 83 Finally, an African American attor-
ney noted "that clients often make assumptions about the ability of their
lawyer to identify with their concerns based on whether or not their attor-
ney is of the same race." 84

Similarly, a former clinical professor at the University of Michigan,
Clark Cunningham, who is white, recounts a poignant story of a black
defendant's skepticism of-and inability to trust-his white lawyers.85

While at Michigan in the 1990s, Cunningham supervised two white male
students who were appointed to represent a black male named Dujon
Johnson.86 According to Cunningham, state troopers stopped Johnson at
a gas station and accused him of running a red light.87 Johnson immedi-
ately questioned whether the stop and search was lawful.88 Notwith-
standing his protestations, Johnson was given two citations (neither
having to do with running a red light): one for driving with a suspended
license and one for disorderly conduct. 89

The report filed by the state troopers indicated that Johnson stated
that the charges were false and that the officers were only charging him
because of the color of his skin. 90 In the initial interview with the Michi-
gan law students, however, Johnson did not mention that he thought that

80 See id. at 33-46.
81 See id. at 33-34.
82 Id. at 34 (footnote omitted).
83 Id. (footnote omitted).
84 Id. (footnote omitted).
85 See Marjorie A. Silver, Emotional Competence, Multicultural Lawyering and Race, 3

FLA. COASTAL L.J. 219, 221-29 (2002) (citing Clark D. Cunningham, The Lawyer as a Trans-
lator, Representation as Text: Towards an Ethnography of Legal Discourse, 77 CORNELL L.
REv. 1298 (1992)).

86 Id. at 221.
87 Id.
88 Id.
89 See Michelle S. Jacobs, People from the Footnotes: The Missing Element in Client-

Centered Counseling, 27 GOLDEN GATE U. L. REv. 345, 363 (1997).
90 See Silver, supra note 85, at 221.
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22 CORNELL JOURNAL OF LAW AND PUBLIC POLICY

the troopers had stopped him because he was black.91 Subsequently, in a
two-page statement of facts written by the students after the initial inter-
view with Johnson, the students failed to mention that racism could have
played a part in this case. 92

On the first day of trial, the prosecutor moved to dismiss the case
and the judge granted the motion.93 Much to Cunningham's surprise, the
dismissal brought Johnson very little relief.94 Instead, "Johnson felt the
actions of the students and Cunningham imposed upon him the same
injury that had been imposed upon him by the troopers, i.e., they had all
acted to deprive him of his right to control his life, his right to equal
respect, and his right to be treated like an adult."'95 Johnson had never
felt respected by his lawyers and had never fully been able to trust them,
resulting in him never telling them the entire story, i.e., that he thought
that race had played a role, or the deciding role in his arrest. Or, in
Johnson's words (speaking to Cunningham after the verdict):

You're the kind of person who usually does the most
harm. You have a guardian mentality, assume that you
know the answer. You presume you know the needs and
the answers. Oversensitivity. Patronizing. All the
power is vested in you. I think you may go too far, as-
suming that you would know the answer.96

In "People from the Footnotes," Professor Jacobs notes that Cun-
ningham failed to understand why Johnson did not tell the law students
that he believed the police officers had stopped him because he was
black.97 It does not appear that Cunningham even considered that their
client may not have trusted them. When Cunningham asked Johnson
why he had not explicitly raised the issue of race, Johnson said:

I did not tell you that it was a racial issue, although I
knew from the beginning that it was (my arrest) racially
motivated. I would have confided this, but who would
have believed me anyway? I felt that on the basis of law
itself that I did not have to interject the aspect of racial
bias. I knew, legally, that Kiser's [trooper] actions were
wrong. And I felt I had taken the higher moral and legal
ground. 98

91 See id. at 226.
92 See id.
93 See id. at 224.
94 See Jacobs, supra note 89, at 364.
95 Id. (footnote omitted).
96 Silver, supra note 85, at 225 (footnote omitted).
97 See Jacobs, supra note 89, at 386.
98 Id. at 386-87 (footnote omitted, emphasis added).

[Vol. 18:1
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2008] RACE, IDENTITY, AND PROFESSIONAL RESPONSIBILITY 23

While Johnson's difficulty in trusting his white lawyers seems to
have surprised Cunningham, Johnson's response is not surprising when
considered in light of social science data which suggests that white coun-
selors, as compared to black counselors, have a more difficult time gain-
ing the trust of their black clients.99 A review of social science data on
ethnic match in the clinical relationship indicates that ethnic differences
between client and counselor (e.g., a white counselor and black client),
have been related to premature termination of the counseling relation-
ship. 100 Similarly, in other studies, researchers have found that white
counselors may have difficulty gaining the trust of black students.' 01

These studies also indicate that white counselors may have a hard time
convincing black students that they will be able to help solve their
problems, or even to get them to return for a follow-up visit.102

In the context of the lawyer-client relationship, Professor Cunning-
ham eventually found that being of a different race than his client made it
a challenge to gain his client's trust. This discovery is in line with social
science data which indicates that white counselors, as compared to black
counselors, may have a more difficult time gaining the trust of their
black clients. As I discuss in the next section, empirical evidence from
the medical field also supports the notion that one's group identity, spe-
cifically black American identity, makes it more likely that black lawyers
will create an environment where their black clients can trust them.
These clients, in turn, may be more likely to trust a black lawyer than a
lawyer who is not black.

99 See e.g., C. Edward Watkins, Jr., et al., Cultural Mistrust and Its Effects on Expecta-
tional Variables in Black Client-White Counselor Relationships, 36 J. COUNSELING PSYCHOL.
447, 448-49 (1989).

100 See Colleen Halliday-Boykins et al., Caregiver-Therapist Ethnic Similarity Predicts
Youth Outcomes from an Empirically Based Treatment, 73 J. CONSULTING & CLIN. PSYCHOL.
808, 814 (2005); see also Francis Terrell & Sandra Terrell, Race of Counselor, Client Sex,
Cultural Mistrust Level, and Premature Termination from Counseling Among Black Clients,
31 J. COUNSELING PSYCHOL. 371, 373-74 (1984). While there are studies that show that eth-
nic/racial match is important, there are also studies that conclude the opposite. For example, in
one study, the authors conducted a meta-analysis of ten published and unpublished studies
between 1991 and 2001 and found no statistically significant effect of racial/ethnic match on
various variables related to the doctor patient relationship. See Sung-Man Shin et al., A Meta-
Analytic Review of Racial-Ethnic Matching for African American and Caucasian American
Clients and Clinicians, 52 J. COUNSELING PSYCHOL. 45, 47, 52 (2005). While this study con-
cludes that other factors, such as similar attitudes and values, may be more important than
ethnic match, the overwhelming majority of studies found that ethnic match is indeed impor-
tant. See id. at 52. Furthermore, the authors in this study conclude that things such as "similar
attitudes and beliefs" may be more important than ethnic match, but I suggest that similar
attitudes and beliefs, i.e., a black group identity, may, in many cases, be synonymous with
ethnic match. See id. at 52.

101 See e.g., C. Edward Watkins, Jr. & Francis Terrell, Mistrust Level and Its Effects on
Counseling Expectations in Black-White Counselor Relationships: An Analogue Study, 35 J.
COUNSELING PSYCHOL. 194, 196 (1988).

102 See id.
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D. Empirical Evidence from the Medical Field

Studies from the medical field support the notion that African
American service providers are more likely to gain the trust of their Afri-
can American clients because the providers and clients share a group
identity.103 One such study examines the level of awareness of racial
oppression of mental health practitioners in Washington, D.C., and ex-
plores how this awareness affects clients' perceptions of service deliv-
ery.10 4 The study measures three variables: (1) the sensitivity of case
managers to the "existence of racially oppressive attitudes, beliefs, and
behaviors in the mental health services system," (2) the effect that level
of sensitivity to racial oppression had on service delivery to African
American clients, and (3) how case managers' level of sensitivity to ra-
cial oppression affected clients' perceptions of quality of life. 105 The
authors found that race, gender, and degree type (e.g., a degree in social
work) influence racial oppression sensitivity, with race being the most
significant.10 6 The study also found that "moderately and highly sensi-
tive case managers are, perhaps, more attentive to the emotional and ma-
terial needs of their African American clients. '10 7 The study concluded
that "[c]ase managers who are sensitive to the dilemma faced by African
Americans in general.., are perhaps more likely to create an empathetic

103 See Singleton-Bowie, supra note 54, at 500-02 (concluding that the life experiences

of African American mental health practitioners may make them better able to create an em-
pathetic and supportive environment for their African American patients); see also COMMITrEE
ON UNDERSTANDING & ELIMINATING RACIAL & ETHNIC DISPARITIES IN HEALTHCARE, INSTI-

TUTE OF MEDICINE OF THE NATIONAL ACADEMIES, UNEQUAL TREATMENT: CONFRONTING RA-

CIAL AND ETHNIC DISPARITIES IN HEALTHCARE 13 (Brian D. Smedley et al. eds., 2003)
[hereinafter UNEQUAL TREATMENT] (explaining how a primary care provider that bridges cul-

tural gaps may make her African American patients less weary of the health care system);
Chen et al., supra note 4, at 138 (finding that African Americans who have strong beliefs

about racial discrimination prefer African American physicians and are more likely to be satis-
fied with their care when this preference is met); Gamst et al., supra note 4, at 457 (investigat-
ing the effects of client ethnicity and client-counselor ethnic match on treatment outcomes of

1,946 children and adolescent community health center clients and finding that clinical out-

comes were maximized when Latino and African American mood disorder clients were ethni-
cally matched).

104 See Singleton-Bowie, supra note 54, at 493.
105 Id.
106 See id. at 500.
107 Id. at 501. Strikingly, according to the study, insensitivity to racial oppression re-

sulted in high rates of psychiatric institutionalization among African Americans. See id.
"Even more important," the study noted, "it has been demonstrated that this insensitivity can
lead to misdiagnosis and maltreatment of a most vulnerable population." Id. Singleton-Bowie
also found that the overall low sensitivity to racial oppression contrasted with the high percent-
age of case managers of color. See id. Singleton-Bowie suggests that "this dichotomy [may
indicate] a tendency of workers to incorporate the values and the behavior of the larger society
in direct opposition to their own life experiences and personal views." Id. at 500; see also

Gamst et al., supra note 4, at 462 (discussing a study of 1,946 children and adolescent commu-
nity health center clients, which found that clinical outcomes were maximized when Latino

and African American mood disorder clients were ethnically matched).

[Vol. 18:1
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2008] RACE, IDENTITY, AND PROFESSIONAL RESPONSIBILITY 25

and supportive relationship with their African American clients while at
the same time removing barriers to services and resources." 10 8 This
study suggests that African American service providers are more likely
to create a relationship with their African American clients that facilitates
service delivery due to a higher level of racial awareness and sensitivity
on the part of the service providers. This study suggests that African
American service providers are uniquely able to create a working rela-
tionship in which their client is able to trust them.

While only a few studies have tried to analyze the connection be-
tween patients' beliefs about racism in the health care system and their
experiences in the health care system, the findings of one such study
suggest that African American clients who believe that there is discrimi-
nation in the health care system prefer African American service provid-
ers. Dr. Fredrick Chen and his colleagues conducted one of these studies
by using telephone survey data to explore the potential connection be-
tween patients' beliefs about racism within the health care system and
their preferences for a physician of the same the race. 109

Dr. Chen's study found that African Americans who believe there is
discrimination in the health care system tend to prefer an African Ameri-
can physician.110 While this study found that only 22% of African
Americans preferred to have an African American physician, it also
found that among those who preferred an African American physician,
those who had one, as compared to those who did not have one, were
more likely to rate their physician as excellent.III

One of the most well-known reports in this area is The Comprehen-
sive Report of the Institute of Medicine (IOM), which was commissioned
by Congress in 2002 to study disparities in health care.112 This report
also paints a picture of a society in which African Americans may be
more likely to trust-and prefer-service providers who know what it is
like to be a black American. In relevant part, two of the major findings
of this report were:

Racial and ethnic disparities in healthcare occur in the
context of broader historic and contemporary social and
economic inequality, and evidence of persistent racial

108 Singleton-Bowie, supra note 54, at 501.
109 See Chen et al., supra note 4, at I.
110 See id. The perception of racial discrimination in the justice system among African

Americans is discussed throughout this Article and need not be repeated at length here. But it
is worth noting that this perception makes the findings of Dr. Chen's study particularly salient.

I 11 See id. While the authors did find that African Americans overall did not appear to

prefer African American physicians, this finding is distinguishable from the legal context for a
number of reasons, including the fact that there is a widely held perception that the judicial
system in this country has historically been and is currently racist. See infra Part HI.A.

112 See UNEQUAL TREATMENT, supra note 103, at 3.
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and ethnic discrimination in many sectors of American
life." l3

Bias, stereotyping, prejudice, and clinical uncertainty on
the part of healthcare providers may contribute to racial
and ethnic disparities in healthcare.1 14

Based, in part, on the above findings, the 1OM report highlights the
importance of increasing the proportion of underrepresented groups, such
as African Americans, in the health care system.' 15 The findings of the
1OM report and its recommendations support the notion that African
American service providers are less likely to find African American cli-
ents' style of walking, dress, communication or culture unfamiliar or un-
civilized. More fundamentally, the IOM report supports the notion that a
black client will be more likely to trust-and prefer-an African Ameri-
can service provider, as the black client will likely assume that a black
service provider will understand her culture in both deep and superficial
ways, is part of the same historical and current struggle, and is less likely
to judge her character traits that are uniquely black.

Thus, empirical evidence from the medical field also supports the
notion that the socio-political-legal and historical environment of black
Americans has resulted in a black group identity, and that African Amer-
ican lawyers may better be able to gain the trust of their African Ameri-
can clients.

II. COMMUNICATION AND THE

ArrORNEY-CLIENT RELATIONSHIP

The second reason that legal services organizations should employ
African American attorneys is that African American attorneys commu-
nicate more effectively with African American clients.' 1 6

113 Id. at 19.
114 Id.
115 See id. at 14.

116 While there are exceptions to every rule, the empirical evidence (much of which is

cited here) supports this conclusion. In a 2006 meeting of leading children's rights lawyers at
the University of Nevada Las Vegas Law School, a Working Group considered the role of
race, ethnicity, and class in the attorney-client relationship, concluding:

This Working Group considered the role of race, ethnicity, and class (hereinafter

"REC") in the attorney-client relationship. Participants recognize that, in American
society, children in the child welfare and juvenile justice systems are disproportion-
ately poor and of color while the lawyers for those children and decision makers are
overwhelmingly white and middle class. This racial disparity may affect attorney
client communication, perpetuate stereotypes, foster distrust of the legal system and
contribute to bad outcomes for the affected children and families. Issues related to
the REC, which often are ignored both in the attorney client relationship and more
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A. Empirical Evidence from the Legal Arena

Kenneth P. Troccoli's article addresses the issue of communication
between an attorney and a client.1 17 In relevant part, Troccoli provides:

Those who share a common identity group factor such as
race, should feel better able to communicate their needs
and their feelings to others of the same race. Their
shared identity would facilitate understanding and allow
for more productive counseling. What little scholarship
there is in this area seems to support this theory. 18

Again, Troccoli primarily relies on a survey of all of the staff and
managing attorneys within the Civil Division of the Legal Aid Society
for the City of New York published in 2000.119

As noted earlier, the results indicate that white and black lawyers
often report very different perceptions of the significance of race to the
attorney-client relationship.12 0 While a number of questions from the
survey have been discussed above, 12' there are few that are related to
attorney-client communication and have not been mentioned. For exam-
ple, Question 44 from the survey was: "Do you believe your race has an
effect on how you represent your clients?" 122 A majority of the white
attorneys responded to this question by answering that their race has no
effect on how they represent their clients. 123 However, the majority of
the attorneys of color believed that their race has a positive effect on how
they represent their clients, indicating that they feel that sharing a racial
identity with their clients "foster[s] more meaningful communication."' 124

Question 49 asked the survey respondents if "[c]lients are more
open with attorneys of the same race as them."' 125 The answers to this

generally in the administration of justice, must be identified, confronted, and
resolved.

Report of the Working Group on the Role of Race, Ethnicity, and Class, 6 NEV. L.J. 634, 634
(2006) (emphasis added). The Working Group was composed of leading scholars and partici-
pants in the children's rights field. See id. These participants rightly recognized the impor-
tance of considering ethnic match in the context of the attorney-client relationship. It is, in
part, because of minorities' distrust of the legal system that the Working Group concluded that
issues related to the importance of race in the attorney-client relationship must be resolved.
See id.

117 See Troccoli, supra note 6, at 6.
118 Id. at 22 (citing Acevedo et al., supra note 4, at 18).
119 Troccoli relies on the survey discussed in Acevedo's article cited supra note 4. Id. at

3 n.5; see also Acevedo et al., supra note 4, at 4.
120 See Acevedo et al., supra note 4, at 33-46.
121 See supra Part I.C.
122 See Acevedo et al., supra note 4, at 37.
123 See id.

124 Id.
125 Id. at 40.
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question were striking. A majority of the attorneys of color agreed with
the statement.' 26 In this case, however, only a minority of white attor-
neys disagreed with this statement, "indicating that even those who ear-
lier did not acknowledge race as an issue now seem to believe that
people of color are more open with attorneys of color." 127

B. Empirical Evidence from the Medical Field

Some of the most telling empirical evidence supporting the notion
that African American service providers, as compared to non-African
American service providers, communicate better with African American
clients, comes from the medical field. A study led by physicians at Johns
Hopkins found that when both the physician and the patient are African
American, the patients have better medical care experiences, speak
slower, are more comfortable, and are more relaxed with their physi-
cian. 128 In addition, the study found that when African American pa-
tients are matched with African American physicians, the physician visits
are more participatory.' 29

This study involved the analysis of audio-taped conversations of the
medical appointments of 252 patients (142 African Americans and 110
whites) at 16 primary care clinics in Baltimore and Washington, D.C. 130

The patients were receiving care from 31 physicians (18 African Ameri-
cans and 13 whites). The audiotapes were analyzed for length of visit,
speech patterns and overall patient satisfaction.'13 The results showed
race-concordant visits were on average two minutes longer and had a
more positive emotional tone and higher satisfaction rating than race-
discordant visits. 132

Dr. Lisa Cooper, the lead author of the study and associate professor
of medicine and health policy and management at Johns Hopkins, spoke
of the results of the study:

[P]eople tend to speak slower when they are more com-
fortable and relaxed, which could account for the longer
visit times in race-concordant visits. Even when the ver-
bal content of the visits was the same, perceptions of the
visit were more positive in race-concordant visits, sug-
gesting that patient and physician attitudes and expecta-

126 See id.
127 Id.
128 See Lisa A. Cooper et al., Patient-Centered Communication, Ratings of Care, and

Concordance of Patient and Physician Race, 139 ANN. INTERN. MED. 907, 907 (2003).
129 Id.
130 See id.
131 See id. at 908-09.
132 See id. at 910.
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tions, rather than the actual words used to communicate,
may have affected patients' experiences .... 133

Dr. Cooper continued:

Teaching communication skills to physicians is impor-
tant to improve the patient-physician relationship . ...
However, this study suggests that simply training physi-
cians to make conversation in race-discordant visits
mimic that of race-concordant visits may not be enough
to improve patients' experiences in visits with a physi-
cian of a different race. Increasing ethnic diversity
among physicians and engendering trust and comfort
between patients and physicians of different races may
be the best strategies to improve health care experiences
for members of ethnic minority groups.134

Similar (and undoubtedly related) to the findings on trust, there is
empirical evidence to support the conclusion that black lawyers are better
able to communicate with black clients. I now turn to the third reason
that legal services organizations that serve large populations of African
American clients should have African American attorneys: the percep-
tion of a judicial system that is unfair and racist, i.e., the perception of a
two-tiered system of justice.

III. THE PERCEPTION OF A Two-TIERED
SYSTEM OF JUSTICE

Since there is a widely held view that the American judicial system
was and still is racist, black clients may be less likely to think that a
black lawyer is part of that system.135 The black client will be less likely
to worry that a black lawyer will be unable to imagine what it is like to
be on the second tier of a two-tier system. In addition, the black client

133 Press Release, Johns Hopkins Medicine, Whites, African-Americans Better Rate Their
Medical Care Experiences When Seeing Same-Race Physicians (Dec. 3, 2003), http://www.
hopkinsmedicine.org/Press-releases/2003/12_03_03.html (last visited Nov. 29, 2008) (quoting
Dr. Lisa A. Cooper discussing Cooper et al., supra note 128).

134 Id. (emphasis added); see also Thomas A. Laveist & Amani Nuru-Jeter, Is Doctor-
Patient Race Concordance Associated with Greater Satisfaction with Care?, 43 J. HEALTH &
SoC. BEHAVIOR 296, 296 (2002) (examining racial/ethnic differences in patient satisfaction
among patients in multiple combinations of doctor-patient race/ethnicity pairs and finding that
respondents who were race concordant reported greater satisfaction with their physician);
Somnath Saha et al., Patient-Physician Racial Concordance and the Perceived Quality and
Use of Health Care, 159 ARcHrvEs INTERNAL MED. 997, 997 (1999) (finding that when black
patients have black physicians they are more likely to rate their physicians as excellent and
concluding that their findings "confirm the importance of racial and cultural factors in the
patient-physician relationship and reaffirm the role of black physicians in caring for black
patients").

135 See Troccoli, supra note 6, at 17; see also Bobo, supra note 25, at 280-85.
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will be less likely to worry that a black lawyer cannot understand the
circumstances that the client is in by virtue of being black in a histori-
cally racist system. This section is divided into two sub-sections. First, I
explore the historical and current widely held perception among African
Americans that the American judicial system is racist. Second, I explore
why, in light of this widely held perception, legal services organizations
will be more credible from their clients' perspective if they reflect the
racial and ethnic make-up of their populations. This latter concept has
been referred to as "external legitimacy."'1 36

A. The American "Justice" System

In The Souls of Black Folk, W.E.B Du Bois discussed the "shared
perspective of blacks" regarding the American legal system. Specifi-
cally, Du Bois opined that "the Negro is coming more and more to look
upon law and justice, not as protecting safeguards, but as sources of hu-
miliation and oppression."1 37

Du Bois describes a judicial system that was trying to adjust to a
world that it was not originally designed for, namely, a world in which
the primary purpose was not as an appendage to the system of chattel
slavery (in which the main goal was to "keep track of all negroes" and
make sure they were returned to their owner in the event of an escape or
theft of them as property), but instead was to protect society from indi-
viduals who were not abiding by the law of the land.138 The perception
of the American judicial system that Du Bois describes is eerily timeless.
In part, Du Bois explains:

For, as I have said, the police system of the South was
originally designed to keep track of all Negroes, not sim-
ply of criminals; and when the Negroes were freed and
the whole South was convinced of the impossibility of
free Negro labor, the first and almost universal device
was to use the courts as a means of reenslaving the
blacks. It was not then a question of crime, but rather
one of color, that settled a man's conviction on almost
any charge. Thus, Negroes came to look upon courts as
instruments of injustice and oppression, and upon those
convicted in them as martyrs and victims.

When, now, the real Negro criminal appeared, and in-
stead of petty stealing and vagrancy we began to have

136 Cynthia L. Estlund, Putting Grutter to Work: Diversity, Integration, and Affirmative

Action in the Workplace, 26 BERKELEY J. EMP. & LAB. L. 1, 22 (2005).
137 Du Bois, supra note 31, at 106.
138 Id. at 108.
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highway robbery, burglary, murder, and rape, there was
a curious effect on both sides the color-line: the Negroes
refused to believe the evidence of white witnesses or the
fairness of white juries, so that the greatest deterrent to
crime, the public opinion of one's own social caste, was
lost, and the criminal was looked upon as crucified
rather than hanged. On the other hand, the whites, used
to being careless as to the guilt or innocence of accused
Negroes, were swept in moments of passion beyond law,
reason, and decency. 139

While The Souls of Black Folk was written over one hundred years
ago, the collective experience of blacks today includes living in a society
in which there is the perception of a two-tiered legal system, a system in
which blacks are treated as second-class citizens. 14

0 For example, a 2007
Pew Research Center Survey found that while slightly more than half (55
percent) of all black Americans think that the police enforce the law
well, only 38 percent are confident that the police will refrain from using
excessive force, and only 37 percent of African Americans think that the
police treat races equally. 141 Blacks' perception of the legal system con-
trasts sharply with that of whites, as 74 percent of whites believe that the
police treat whites and blacks equally. 142 Among those who expressed a
"great deal" of confidence in the police, the differences between white
and black perceptions of the legal system are even more striking. For

139 Id. It is also worth recalling the infamous 1856 Dred Scott decision, in which Justice

Tanney pronounced that blacks were akin to white man's property and were "so far inferior,
that they had no rights which the white man was bound to respect." Dred Scott v. Sandford,
60 U.S. 393, 407 (1856).

140 See Manning Marable, Injustice Along the Color Line, BLACK ISSUES IN HIGHER

EDUC., Feb 17, 2000, at 1, available at http://findarticles.com/p/articles/mi-mODXK/is-26_16/
ai_60498483 (last visited Nov. 29, 2008) ("Dred Scott is unfortunately alive and well in
America's racist Criminal Justice System."). See generally THE DARDEN DILEMMA: 12 BLACK
WRITERS ON JUSTICE, RACE, AND CONFLICTING LOYALTES (Ellis Cose ed., 1997) [hereinafter
THE DARDEN DILEMMA]. In The Darden Dilemma, Cose presents twelve essays written by
black professionals-including former prosecutors and jurists---on the American justice sys-
tem, in which many of the authors note that blacks share a perception of the American justice
system as one that doles out two-tiered justice. Id. For example, in his essay entitled, Outside
Players, syndicated columnist for the Chicago Tribune Clarence Page discusses what he de-
scribes as the somewhat "perverse" reaction that some blacks had to the not-guilty verdict in
the 0. J. Simpson case due to their perception that "it was refreshing to see that a black man
had achieved enough wealth to afford 'rich white man's justice."' Clarence Page, Outside
Players, in THE DARDEN DILEMMA, supra, at 159; see also Paul Butler, By Any Means Neces-
sary: Using Violence and Subversion to Change Unjust Law, 50 UCLA L. REv. 721, 721
(2003).

141 See PEW RESEARCH CENTER, BLACKS SEE GROWING VALUES GAP BETWEEN POOR

AND MIDDLE CLASS: OPTIMISM ABoUr BLACK PROGRESS DECLINES 37 & tbl. (2007), http://
pewsocialtrends.org/assets/pdf/Race.pdf.

142 See id.
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