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[M]anaging growth under a comprehensive plan with such a
wide array of elements may involve selecting between conflicting goals and priorities.,
I. BACKGROUND

Many of Florida's larger urban counties have established countywide planning agencies in response to the growth management movement. 2 Dade County's metropolitan form of government and Broward
*Assistant County Attorney, Palm Beach County, Florida. B.A., 1977, Heidelberg College;
M.P.A., 1979, Florida Atlantic University; J.D., 1984, Nova University.
1. Southwest Ranches v. Broward County, 502 So. 2d 931, 939 (Fla. 4th D.C.A. 1987)
(Anstead, J.).
2. Pinellas County's Planning Council, for example, was created pursuant to a special act.
Pinellas is also a charter county having adopted its Home Rule Charter in 1980. Duval County's
city-county consolidation also provides a countywide approach to urban problems. See J. DEGROVE, THE REGIONALIST PAPERS 181-87 (1974) (brief but thorough analysis of the Jacksonville/Duval County approach).
3. The Home Rule Charter of Metropolitan Dade County was adopted on May 21, 1957.
Although the Charter authorized countywide regulation of zoning, services, and regulation, each
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County's Charter,4 for instance, both provide a basis for countywide
planning. This movement toward countywide planning has occurred
amidst periods of overwhelming growth with the expectation that one
planning entity is better equipped to manage growth than several
entities. 5 Most recently, Palm Beach County, whose growth accelerated in the last decade, 6 has moved toward countywide planning. During this period, the inevitable conflicts that occur when thirty-eight
separate governmental entities attempt to concurrently plan for
7
growth became readily apparent to Palm Beach County's residents.
In response to this overwhelming growth, a 1986 voter referendum
approved Article VII of the Palm Beach County Charter (Charter) which
creates the Palm Beach County Planning Council (Planning Council)."
This article examines Article VII of the Charter and its provisions
including the operation of the Planning Council. 9 Second, the article
discusses important legal issues related to the Planning Council's operations and stated purposes. Article VII contains key elements that
define the Planning Council's role and authority in countywide planning
issues. The article reviews pertinent case law and statutes and suggests
how the resolution of these issues could occur. The article concludes
that the Planning Council should broadly exercise its powers to increase
the effectiveness of the planning process in Palm Beach County. In
addition, the article suggests that the Planning Council's authority be
broadened to include a greater role in the annexation planning process
and the certification of developments of regional impact.
municipality may set standards in excess of those by the County. See DADE COUNTY, FLA.,
CHARTER § 4.02 (1985).
4. BROWARD COUNTY, FLA., CHARTER, art. VI, § 6.01 (1975). The charter was adopted
in 1975.
5. For example, Dade County's metropolitan form of government was created by charter
in 1957 as the County wrestled with a population growth increase of 89% during the 1950's.
Broward County struggled with similar exorbitant growth in the 1960's and the early 1970's.
In response, Broward County, in 1975, adopted a charter form of government, setting up the
Broward County Planning Council and charging it with the responsibility of preparing a countywide land use plan.
6. Palm Beach County experienced a 65.3% increase in population growth in the 1970's.
FLORIDA STATISTICAL ABSTRACT, BUREAU OF ECON. & Bus. RES., UNIV. OF FLA. 27
(1986). During the period 1980-85, the County's population grew 23.7%. Id. The prospects of
continued rapid growth prompted a number of growth management conferences which involved
people from throughout the public and private sectors as well as various interest groups. These
conferences have demonstrated broad-based support for countywide planning.
7. Palm Beach County has 37 municipal governments in addition to the county, hence, 38
entities all of which separately plan for growth.
8. PALM BEACH COUNTY, FLA., CHARTER art. VII (1986).
9. Article VII of the Palm Beach County Charter was approved by referendum on November
4, 1986.
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II.

CHARTER POWERS OF THE PLANNING COUNCIL

A. Purpose
In 1986, Palm Beach County voters approved an amendment to
the County Charter that created the Palm Beach County Planning
Council. The Planning Council is the voters' recognition of the need
for one planning entity to coordinate Palm Beach County's thirty-eight
local governments. The Planning Council's stated purpose is:
[T]o insure the effective harmonious development of a Countywide Future Land Use Plan Element, to coordinate the
land use planning process of all governments within the
County and to establish a cooperative effort that will resolve,
or more importantly, prevent incompatibilities and conflicts
among local governments' land use planning efforts.10
At a minimum, this statement of purpose requires the Planning Council
to act as a coordinator. In addition, it requires the establishment of
a system that prevents (or at least resolves) conflicts among the thirtyeight local governments.'
B.

Membership

The composition of the Planning Council's membership attempts
to assure broad-based representation. 12 The Palm Beach County Board
of County Commissioners (County Commission) appoints six Planning
Council members, at least one of whom must be a county commissioner;
but, no more than two county commissioners serve on the Planning
Council. 13 At least four of the six members appointed by the County
Commission must be residents of the unincorporated county. 14 The
Palm Beach County Municipal League 5 appoints nine members to the
Planning Council: one member from the County's three largest
municipalities and six from the remaining municipalities with the limitation that no more than one municipal appointee shall represent any
single municipality. 16 The Palm Beach County School Board and the
10.

PALM BEACH COUNTY, FLA., CHARTER art. VII,

§ 7.2 (1986).

11. These conflicts are termed "interjurisdictional incompatibilities." See infra notes 22-25
and accompanying text (definition and discussion of the Planning Council's role in resolving
these conflicts).
12. Id. art. VII, § 7.4.
13.
14.

Id.
Id.

15. Id. (The Municipal League consists of representatives from the various municipalities
in the County).
16. PALM BEACH COUNTY, FLA., CHARTER art. VII, § 7.4 (1986).
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South Florida Water Management District each have one representative.17 The County Commission must ratify all appointments.18 Thus,
the Planning Council's members represent a wide range of diverse
interests.
C.

Future Land Use Element (FLUE)

One of the Planning Council's primary tasks is the formation of a
composite of the land use plans of each of the thirty-eight separate
local governments in Palm Beach County. 19 This composite plan is
termed the Countywide Future Land Use Element (FLUE).20 The
Planning Council does not prepare the FLUE de novo; instead, it is
limited to forming a plan that combines the elements of the thirty-eight
21
local government jurisdictions within Palm Beach County.
In preparing the FLUE, however, the Planning Council must identify all potential "interjurisdictional incompatibilities" in its composite
plan.2 The Planning Council may modify the composite plan only to
address an interjurisdictional incompatibility which the Charter explains is the:
potential implementation of a local plan which could impact
another local government and which: a) creates a potential
unplanned financial burden on one or more local governmental entity, or b) creates potential incompatible land uses,
density or intensity adjacent to one or more local government
entities, or c) adversely impacts one or more local governmental entities, or d) creates an excess demand on the
infrastructure or natural resources of one or more local governmental entities. 2
This definition contains very broad phrases such as "unplanned financial burden," "incompatible land uses," "adversely impacts," and "excess demand on the infrastructure" whose meanings are not further
defined. The responsibility of limiting or expanding the scope of these
phrases lies with the Planning Council through its rule-making powers.- A broad interpretation of "interjurisdictional incompatibilities"

17. Id.
18. Id.
19. Id. art. VII, § 7.8. The thirty-eight local governments consistent of the County and
thirty-seven municipalities.
20. Id.
21. Id.
22. Id.
23. Id. art. VII, § 7.4 (emphasis added).
24. Id. art. VII, § 7.7.
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would allow the Planning Council to become involved in a wide range
of planning issues. A narrow reading of this phrase, however, could
create a limited and ineffectual role for the Planning Council in countywide planning. Because the Charter vests the Planning Council with
the power to adopt reasonable rules of procedure governing the conduct of its meetings and the performance of its duties,2 the adoption
of administrative rules that provide standards to clarify the definition
of "interjurisdictional incompatibilities" seems highly appropriate.
Thus, the Planning Council should establish standards that define "interjurisdictional incompatibility" broadly.
Once the Planning Council has prepared a draft of the composite
plan, including the Planning Council's solution to the identified interjurisdictional incompatibilities, each local government receives a copy
of the draft with a request from the Planning Council to provide it
with written comments on the composite plan.m After assessing these
written comments, the Planning Council must make a decision to alter
the FLUE or conduct further proceedings. The Charter states that:
If the Planning Council concurs with the local government, it shall modify the proposed Countywide Future Land
Use Element accordingly. If the Planning Council does not
concur with the local government, it shall then conduct public
hearings on the proposed Countywide Future Land Use Element and shall recommend for adoption by the Board of
County Commissioners a Countywide Future Land2 7Use Element pursuant to Chapter 163 [Florida Statutes].
The Charter requires that the Countywide FLUE be prepared and
public hearings be conducted pursuant to the Local Government Comprehensive Planning and Development Act (Planning Act).- The Planning Act requires an opportunity for effective public participation.2
In particular, it allows "affected persons" 3 to institute proceedings to
ensure that local governments comply with the Planning Act at the
FLUE's adoption stage.3 1 It also directs local governments to adopt
procedures designed to provide effective public participation in the

25.
26.
27.

Id.
Id. art. VII, § 7.8.
Id.

28.

FLA. STAT.

§§ 163.3161-3215 (1987).

29. Id. § 163.3181.
30. Id. § 163.3184(1)(a). See infra text accompanying note 87 for the definition of "affected
person".
31. Id. § 163.3215(9). See also infra notes 81-101 and accompanying text discussing standing.
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comprehensive planning process.3 Accordingly, the Planning Council
must adopt procedures providing for such public participation. Again,
the Planning Council will rely upon its rule-making powers3 to establish these public participation procedures.
The Palm Beach County Commission has the ultimate responsibility
of adopting the FLUE consistent with the Planning Act's adoption
provisions. A majority vote of the total membership of the County
Commission is required for FLUE adoption., In addition, the County
Commission may only amend, add to, or delete from the FLUE, as
recommended by the Planning Council. Such changes must be by a
majority vote of the total membership of the County Commission, plus
one.1 For example, the County Commission cannot establish a more
intense land use or higher densities than those provided for by any
of the thirty seven municipalities' adopted land use elements without
the express consent of the appropriate local government.D.

Certification of Local Land Use Elements

The Planning Act explicitly recognizes charter counties' abilities
to exercise authority over the land uses of municipalities, but only to
the extent provided for in the county charter . 37 Accordingly, the Charter provides that the Countywide FLUE shall be the adopted land
use element pursuant to the Planning Act for each local government.The Charter also provides that the Planning Council may "certify" a
municipality's land use plan as "consistent" with the Countywide
FLUE.3 9 Once certified, the municipality's future land use element is
controlling in that municipality's jurisdiction; otherwise, the Planning
Council's FLUE prevails.4o This "certification of consistency" raises a
number of questions. First, how will the certification process work
procedurally? Second, what standards, if any, will the Planning Council
use to determine whether or not a municipality's land use element is
consistent?

32. FLA. STAT. § 163.3181 (1987).
33. PALM BEACH COUNTY, FLA., CHARTER art. VII, § 7.7 (1986).
34. Id. This procedure requires at least three affirmative votes and is consistent with the
procedure described in FLA. STAT. § 163.3184(15)(a) (1987).
35. PALM BEACH COUNTY, FLA., CHARTER art. VII, § 7.7 (1986). Thus, a super-majority
of four votes is necessary to amend, add to, or delete from the FLUE.
36. Id. § 7.8.

37.

FLA. STAT.

38. PALM
39. Id.
40. Id.

§ 163.3171(2) (1987).

BEACH COUNTY,

FLA., CHARTER

art. VII, § 7.9 (1986).
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The Charter recognizes that the Planning Council will create a
"certification process" pursuant to its procedural rules. The Planning
Council should adopt rules proscribing time periods when a local government is required to submit its plans and land use element modifications to the Planning Council. 41 Rules setting forth a timetable during
which the Planning Council will review and respond to the land use
elements local governments submit is necessary. 42 These rules could
be conceptually similar to the Department of Community Affairs'
rules- that establish a schedule for the submission and review of local
government comprehensive plans. More importantly, the Planning
Council's use of its rule-making power in defining "consistency" will
be very significant because this term relates to one of the Planning
Council's primary duties: evaluating whether or not local land use
plans are consistent with the countywide FLUE.
III.

CONSISTENCY ISSUES

The term consistency generally refers to the relationship between
a comprehensive plan and its implementing measures such as zoning.Under the Planning Act, the term has a number of applications. This
paper discusses the term's meaning in two different contexts. The
first context involves the consistency of local land use plans with the
countywide FLUE. The second context involves the consistency of
local government development orders with the countywide FLUE.
The next two sections discuss various issues arising in each of these
situations.
A.

Consistency of Plan with the FLUE

The first consistency issue concerns how the Planning Council
45
evaluates the consistency of local land use elements with the FLUE.

41. Id. § 7.11.
42. Id.
43. The Department of Community Affairs has established a schedule for local governments
to submit their comprehensive plans to the Department of Community Affairs. FLA. ADMIN.
CODE. ch. 9J-12 (Sept. 1986 Supp.) (Schedule for Submission of Revised Local Government
Comprehensive Plans & Procedures for Early Submission).
44. See D. HAGMAN & J. JUERGENSMEYER, URBAN PLANNING & LAND DEVELOPMENT
CONTROL LAW

30-32 (2d ed. 1986).

45. This type of consistency is termed 'Internal consistency" which "requires coordination
between the various elements of a plan so that they can operate in an effective and comprehensive
manner." Id. at 33. In contrast to internal consistency, many state and federal planning acts
require that local, regional, state, and federal plans be consistent with one another. An example
is the Planning Act which requires that local plans be consistent with state and regional plans. Id.

UNIVERSITY OF FLORIDA JOURNAL OF LAW & PUBLIC POLICY

(Vol. I

There are several different approaches towards evaluating the consistency of these plans. First, the Planning Council could simply determine whether an actual "interjurisdictional incompatibility" exists
under the guidelines. For example, if a local land use plan does not
create "incompatible" land uses, densities, or intensities adjacent to
one or more local governmental entities, then the plan is presumptively
46
consistent with the Countywide FLUE.
Second, the Planning Council could develop its own definition of
"consistency." Although this administrative process could become
lengthy, it has the advantage of allowing the Planning Council to tailor
"consistency" to specific countywide concerns and issues. The Planning
Council could seek independent input from numerous individuals, experts, and entities to modify the definition of consistency to address
the specific countywide issues these parties express.
A third approach is to use the Florida legislature's definition of
the term "consistency" which the Department of Community Affairs
uses in determining whether or not local comprehensive plans are
consistent with the state and appropriate regional comprehensive
plans. 47 The statutory definition of "consistency" states that:
[A] local plan shall be consistent with [the state comprehensive plan and the appropriate regional plans] if the
local plan is "compatible with" and "furthers" such plans.
The term "compatible with" means that the local plan is not
in conflict with the state comprehensive plan or appropriate
regional plan. The term "furthers" means to take action in
the direction of realizing goals or policies of the state or
regional plan.4
The statute further directs that in determining consistency, "the state
or regional plan shall be construed as a whole and no specific goal and
policy shall be construed or applied in isolation from the other goals

and policies in the plan.

'49

The Planning Council's adoption of this third option seems to be
the most logical and expedient step. The Florida legislature's definition
of "consistency" represents the judgment of a collegial body that received input from numerous individuals, experts, and interest groups.

46. See supra notes 22-25 and accompanying text discussing the definition of interjurisdictional incompatibilities.
47. See FLA. STAT. § 163.3177(10)(a) (1987).
48. Id.
49. Id.
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This process created a definition the legislature intended that local
governments apply in evaluating the consistency of their plans with
the State's integrated planning system.
It is unclear how the Department of Community Affairs will apply
this term in its evaluation of comprehensive plans. Also unclear is
how a court might interpret this definition. 5° Thus far, there are no
administrative or judicial interpretations of the term in this context.
Of course, the Planning Council's adoption of the State's definition
will ensure conformity with Florida's statutory definition. Eventually
some judicial or administrative opinions will determine the definition's
breadth. Furthermore, the Planning Council's acceptance of the Department of Community Affairs' definition may discourage litigation
over the statutory meaning of "consistency" because the statutory
definition is presumptively valid. 51 Nevertheless, adoption of the
State's definition does not insure that litigation over the term's meaning will not occur. The facts in a specific case might affect a judicial
or administrative definition of the term "consistency."52
B.

Consistency of Development Orders with the FLUE

The term "consistency" has a second usage in another important
context. The Charter requires that local governments issue development orders only if they are "consistent" with the FLUE.5 The full
text of this "consistency" provision states:
All other related elements of the local government's comprehensive plan shall be made consistent with the adopted
Countywide Land Use Element and all developments undertaken by, and all actions taken in regard to development
orders by governmental agencies shall be consistent with
the adopted Countywide Land Use Element.There are two important concepts within this section that may be the
subject of legal challenges. The first is the phrase "all other related
elements of the local government's comprehensive plan shall be made

50. See D. HAGMAN & J. JUERGENSMEYER, supra note 44, at a4-35. The authors note
that "[u]ncertainty about [consistency's] true meaning will undoubtedly continue to plague the
concept . . . ." Id. at 36.
51. See Public Employees Relations Comm. v. Dade County Police Benevolent Ass'n, 467
So. 2d 987 (Fla. 1985).
52. See D. HAGMAN & J. JUERGENSMEYER, supra note 44, at 33-36 (discussing cases that
have grappled with determining what consistency means in various contexts).
53. PALM BEACH COUNTY, FLA., CHARTER art. VII, § 7.13 (1986).
54. Id.
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consistent. '"- Legal challenges to test or define what elements of a
local government's comprehensive plan are "related" could occur. At
a minimum, these elements would have to be consistent with the
FLUE.
The Planning Act identifies the required and optional elements
that comprise the various parts of the local government's comprehensive plan. The required elements are: (a) future land use; (b) traffic
circulation; (c) general sanitary sewer, solid waste drainage, potable
water, and natural ground water aquifer recharge; (d) conservation;
(e) recreation and open space; (f) housing and; (g) coastal management. 57 It seems almost certain that these elements are "related"
elements that must be "consistent" with the Countywide FLUE.
Since its inception, the Planning Act has contained the directive
that "[c]oordination of the several elements of the comprehensive plan
shall be a major objective of the planning process."- Further support
for the notion that all elements should be considered "related" (i.e.
coordinated) to the countywide FLUE is found in the statutory requirement that the Department of Community Affairs adopt a
minimum criteria rule. 59 The Legislature mandated that the rule include criteria for determining whether "elements of the comprehensive
plan are related to and consistent with each other." 6 Apparently, the
Legislature feels that all elements of a comprehensive plan are "related." Moreover, Florida's Fourth District Court of Appeal examined
the Planning Act and explained that the various elements of a comprehensive plan are to be interpreted together. 61 Because both the
legislative and judicial branches' viewpoints accord on this point, the
probable result following litigation is that all required elements, at a
minimum, must be considered "related."
Arguably, any "optional" element a local government adopts should
also be considered "related." Optional elements referenced in the Planning Act include: a) mass transit; (b) ports, aviation and related

55. Id.
56. Id. (or sufficiently related within the Charter's contemplation).
57. See FLA. STAT. § 163.3177(6)(a)-(g) (1987). See also FLA. STAT. § 380.24 (1987) which
identifies local governments that must include a coastal zone element in their plans.
58. FLA. STAT. § 163.3177 (1987) has included this coordination provision since its effective
date in 1975.
59. See FLA. STAT. § 163.3177(9) (1987); See also FLA. ADMIN. CODE ch. 9J-5 (Sept. 1986
Supp.) (Minimum Criteria for Review of Local Government Comprehensive Plans & Determination of Compliance).
60. FLA. STAT. § 163.3177 (9)(b) (1987).
61. See Southwest Ranches Homeowners Ass'n v. Broward County, 502 So. 2d 931 (Fla.
4th D.C.A. 1987).
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facilities; (c) recreational traffic (bicycle facilities, exercise trails, etc.);
(d) off-street parking facilities; (e) public buildings; (f) community design; (g) area redevelopment; (h) safety; (i) historic and scenic preservation and; (j) commercial and industrial development.3 Most of these
elements are also "related" to the FLUE. If a local government prepares an optional element for its comprehensive plan, such as an historic preservation element, this element should likewise be related
with the other elements of the plan, especially the FLUE.
A second, and more likely source of litigation, involves the consistency of development orders. The Charter requires that "all developments undertaken by, and all actions taken in regard to development
orders by governmental agencies shall be consistent with the Countywide FLUE."- The Planning Council's counselors will engage in
some interesting "range wars" regarding whether development orders
are consistent with the Planning Council's FLUE. Initially, however,
the Planning Council is required to indicate what its definition of
''consistency" is in this context.
A preliminary legal issue in these types of consistency challenges
is which party has the burden of proof. One recent decision held that
the "burden of proof is on the one seeking a change to show by
competent and substantial evidence that the proposed development
conforms strictly to the comprehensive plan and its elements. '"- Thus,
petitioners must be prepared to show that their proposed projects are
consistent with the land use plan and furthers its objectives.Florida District Courts of Appeal have examined the requirement
that development orders must be consistent with the local comprehensive plan in a limited number of cases. These cases indicate that the
courts have slightly differing opinion's in their interpretations of this
statutory requirement.6 Palm Beach County is located within the jurisdiction of the Fourth District Court of Appeal which has specifically
addressed this "consistency" issue.

62. FLA. STAT. § 163.3177(7)(a)-(j) (1987).
63. PALM BEACH COUNTY, FLA., CHARTER art. VII, § 7.13 (1986).
64. See Machado v. Musgrove, 12 Fla. L.W. 1728, 1730 (Fla. 3d D.C.A. July 24, 1987).
The court further stated that "[wihere the record is silent, or the evidence shows non-conformity
with the plan, a requested rezoning will be denied as inconsistent with the comprehensive plan."
Id. (citations omitted).
65. See id.; see also Southwest Ranches, 502 So. 2d at 935-36.
66. See generally McPherson, Cumulative Zoning and the Developing Law of Consistency
with Local Comprehensive Plan 61 FLA. B. J. 71 (1987) (enlightening discussion of this issue
as it relates to "cumulative zoning").
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In Southwest Ranches Homeowners Association v. Broward
County,6 7 a homeowners association challenged two rezoning orders
Broward County had issued that permitted a solid waste facility to
be located on land which the countywide land use plan designated as
agricultural.6 The court first addressed the issue of the appropriate
standard of review to be applied when a development order is alleged
to be inconsistent with a comprehensive plan. The court concluded
that the "fairly debatable" standard is the appropriate standard of
review unless a zoning authority was approving a use of property
more intensive than that proposed by a comprehensive plan.9 In addition, the court emphasized that zoning development orders must
also be consistent with all elements of a comprehensive plan, not just
the land use element The Southwest Ranches decision is not surprising, nor novel,71 sinde it basically follows well-settled legal principles
applied in zoning cases.In evaluating the legislative definition of consistency, the Southwest
Ranches court noted, however, that in determining consistency of the
development with the plan, local governments were entitled to "some
flexibility" in applying their own plans.- The court did not specifically
state how the development order and the plan were consistent. Instead, the court's analysis simply identified the goals of the various
elements of the plan, determined that the proposed development was

67. 502 So. 2d 931 (Fla. 4th D.C.A. 1987).
68. Interestingly, Broward County's Charter provides that the Broward County Planning
Council prepare a countywide land use plan which supercedes municipal land use plans. BROWARD COUNTY, FLA., CHARTER art. VI, § 6.05 (1975).
69. Southwest Ranches, 502 So. 2d at 935-936. The Court stated that "[w]here the zoning
authority approves a use more intensive than that proposed by the plan, the long term expectations for growth under the plan have been exceeded, and the decision must be subject to
stricter scrutiny than the fairly debateable standard contemplates." Id. at 936 (emphasis in

original).
70. Id. at 935. Nevertheless, the fact that the Palm Beach County FLUE is "prepared"
countywide should not affect a court's interpretation of consistency as explained in Southwest
Ranches.
71. The court's strict scrutiny standard for more intensive zoning than a plan proposes is
relatively novel. The court relied upon City of Jacksonville Beach v. Grubbs, 461 So. 2d 160
(Fla. 1st D.C.A. 1984) which involved zoning at a level less intensive than that envisioned under
a comprehensive plan. The court held that a more intensive use exceeds the long term expectations for growth under the plan so that stricter scrutiny than the fairly debateable standard is
required. 502 So. 2d at 936.
72. 502 So. 2d at 935. The court cited a number of cases for the proposition that "Florida
has traditionally applied the deferential "fairly debateable" rule in reviewing the zoning decisions
of local government bodies." Id.
73. Id. at 937.
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not inconsistent with these goals, and then concluded that the development order was consistent with the plan7 4 The court's approach is
deferential because it simply equates "not inconsistent" with "consistent."75
Judge Cowart of the Fifth District Court of Appeal, however, has
developed a more stringent approach regarding the meaning of "consistency." Judge Cowart explained:
The word "consistent" implies the idea or existence of
some type of form or model, standard guideline, point, mark,
or measure as a norm and a comparison of items or actions
against that norm. [It] is the fundamental relation between
the norm and the compared item. If the compared item is
in accordance with, or in agreement within, or within the
parameters specified, or exemplified, by the norm, it is "consistent."76

The Southwest Ranches court, which advocated a more "flexible" approach, characterized Judge Cowart's opinion as "rigid.

' 77

Neverthe-

less, his definition provides some additional insight into the consistency
issue. For instance, Judge Cowart's approach mandates close adherence to a land use plan's density parameters. Rather than permitting
the enactment of inconsistent provisions whenever expedient, his approach requires that the plan itself be amended to account for an
area's changing needs.7 8
It seems apparent, however, that whether a development order is
"consistent" with the FLUE depends upon an evaluation of the goals
and objectives of the FLUE in concert with the facts of an individual
case. 79 Judge Cowart's concurring opinion suggests, in part, a preference for "quantifiable" goals and objectives. Indeed, the Cowart ap-

74. Id. 935-39.
75. See, e.g., id. at 937, 938 (because landfill not in a prohibited area, it presumably is in
permissible area) (because landfill is in an area where public wellfield development is unlikely,
no overall inconsistency with potable water element).
76. City of Cape Canaveral v. Mosher, 467 So. 2d 468 (Fla. 5th D.C.A. 1985) (Cowart, J.,
concurring).
77. Southwest Ranches, 502 So. 2d at 936.

78. Id.
79. This result is not surprising and suggests that expert witness testimony will play an
important role in situations where the consistency of development orders are challenged. In
fact, the Southwest Ranches court made frequent reference to expert witness testimony in its
analysis of the consistency issues. See, e.g., id. at 933-34, 938 (references to expert witness

testimony).
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proach almost demands "measurable" goals and objectives. In contrast,
the Southwest Ranches flexible approach is better suited to resolving
the consistency issues that arise from the Planning Council's FLUE
simply because the FLUE itself is the result of the resolution of
conflicting goals between local governments. In essence, the application of a too rigid judicial standard undermines the broad goals of the
0
planning process.A
IV.

STANDING ISSUES

A fundamental requirement is that litigants meet certain standing
requirements in order to challenge development orders. The Planning
Act states that "affected persons" may challenge the adoption of the
FLUE. An "affected person" includes:
[t]he affected local government; persons owning property,
residing, or owning or operating a business within the boundaries of the local government whose plan is the subject of
the review; and adjoining local governments that can demonstrate that adoption of the plan as proposed would produce
substantial impacts on the increased need for publicly funded
infrastructure or substantial impacts on areas designated for
protection or special treatment within their jurisdiction.sl
This statutory provision confers broad standing upon persons seeking
to challenge the adoption of a comprehensive plan. Significant is that
an "affected person" who contests the adoption of a plan is required
to have submitted oral or written objections during the County Commission's review and adoption proceedings of the FLUE.- Although
the Planning Council prepares the FLUE and conducts public hearings
regarding its content, the County Commission actually adopts the
FLUE. Because the Charter vests the County Commission with the
responsibility of adopting the FLUE, legal challenges regarding the
adoption of the FLUE should be brought against the County.8

80. See D. HAGMAN & J. JUERGENSMEYER, supra note 44, at 25. "A [comprehensive]
plan that is written purely as a static blueprint for future development will rapidly become
obsolete when circumstances change." Id.
81. FLA. STAT. § 163.3184(1)(a) (1987).
82.

Id.

83. Unclear, though unlikely, is whether the Planning Council could be a party to actions
challenging the adoption of the FLUE. The Planning Council is a creation of the County's home
rule charter and not a separate entity such as the Pinellas County Planning Council, for example,
which was created by a special act.
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Challenges to the FLUE may occur at the "adoption" proceedingsand also when a development order is allegedly inconsistent with the
FLUE. 15 According to the Charter, the FLUE must be prepared
consistent with the provisions of the Planning Act. Therefore, the
Planning Act's provisions should guide a court that is considering who
has standing to challenge a development order that is alleged to be
inconsistent with the FLUE. The Planning Act, in pertinent part,
states:
(1) Any aggrieved or adversely affected party may maintain an action for injunctive or other relief against any local
government to prevent such local government from taking
any action on a development order . . . which materially
alters the use or density of use on a particular piece of
property that is not consistent with the comprehensive plan
adopted under this part.8
(2) "Aggrieved or adversely affected party" means any
person or local government which will suffer an adverse
affect to an interest protected or furthered by the local government comprehensive plan, including interests related to
health and safety, police and fire protection service systems,
densities and intensities of development, transportation
facilities, health care facilities, equipment or services, or
environmental or natural resources. The alleged adverse interest may be shared in common with other members of the
community at large, but shall exceed in degree the general
interest in community good shared by all person. 87
A few Florida courts have addressed the issue of who has standing
to challenge the consistency of development orders and comprehensive
plans. Citizens Growth Management Coalition of West Palm Beach,
Inc. v. West Palm Beach8 and Southwest Ranchesm are the leading
cases in the area. In 1984, the Citizens Growth Management9o court
first described the standing requirements that the legislature later
codified in the Planning Act in 1986;91 the Southwest Ranches court

84.
85.
orders
86.
87.
88.
89.
90.
91.

§ 163.3184(9) (1987).
See supra notes 53-80 and accompanying text discussing challenges to development
alleged to be inconsistent with the FLUE.
FLA. STAT. §§ 163.3215(1) (1987).
Id. § 163.3215(2) (emphasis added).
450 So. 2d 204 (Fla. 1984).
502 So. 2d 931 (Fla. 4th D.C.A. 1987).
450 So. 2d 204 (Fla. 1984).
FLA. STAT. § 163.3215 (1987). The legislature used the court's decision as a guide for
FLA. STAT.

its staff's formulation of the statutory standard.
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subsequently affirmed these standing requirements in 1987. 92 These
cases and the Planning Act provision indicate that standing is conferred
upon "only those persons who already have a legally recognizable right
which is adversely affected. "93 A general interest by a citizen or group
of citizens is not sufficient; rather, the challenge must be by an "adversely affected" person or group which is "directly" affected.94
In Southwest Ranches, the adversely affected group consisted of
property owners whose land adjoined a proposed development.- Because their land was directly affected by this development, the landowners had standing.- It follows that standing to challenge a development order's consistency with the FLUE will be similarly limited to
those persons or groups who can demonstrate that they are directly
impacted in an adverse way by the issuance of a development order.
The Southwest Ranches court stated that the statutory meaning of an
"aggrieved or adversely affected party" can include homeowners associations where the association is directly impacted. 97 Thus, it seems
clear that members of homeowners' associations who own land adjoining a proposed development will also have standing.
The court in Southwest Ranches indicated that the association's
property owners would be directly affected if the asserted adverse
effects of the development occurred. These direct adverse impacts
included: groundwater, drainage, or flooding problems;- the incompatibility of a development with adjacent land uses or the general character
of an area;- and problems with surface water management. 1°° Other
92.
93.

502 So. 2d 931 (Fla. 4th D.C.A. 1987).
Id. at 934 (quoting Citizens Growth Management, 450 So. 2d at 208). The Court also

cited section 163.3215, Florida Statutes, as evidence of the legislature's intent in liberalizing
standing requirements for persons adversely affected by local planning actions. 502 So. 2d at 934.
94. Citizens Growth Management, 450 So. 2d at 208; Southwest Ranches, 450 So. 2d at 934.
95. 502 So. 2d at 933. The Southwest Ranches Homeowners Association (Association) sought
to prevent the County from locating a sanitary landfill and resource recovery plant next to the
property owned by Association's members. The Association claimed the project would endanger
the water supply and that the rezoning constituted improper spot zoning and conflicted with
the County's land use plan. Id.
96. Id. at 934. The court noted that the Association's interests (i.e. avoidance of pollution,
flooding, and deteriorating water quality) where more direct than those of the plaintiffs in
Citizens Growth Management. Id.
97. Id. at 934-35.

98.

Id. at 933-34.

99. Id. at 933, 938-39. The association asserted that "the proposed waste disposal facility
would be incompatible with the low-intensity agricultural character of the surrounding environment." Id. at 938.
100. Id. at 933. One association witness testified that "the proximity of the high water
table to the base of the landfill creates a risk that the membrane of the landfill will rupture"
releasing pollutants into the surrounding environment. Id.
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adverse impacts roughly parallel the various required and optional
elements the Planning Act identifies.10 Thus, legal challenges involving
an expansive range of land use problems can develop. These problems,
of course, are often the subject of goals and objectives contained within
the FLUE. Accordingly, property owners who believe they are "adversely affected" by local governments' issuance of special exceptions
or rezonings should institute consistency actions in addition to the
usual zoning challenges.
V.

ADDITIONAL ROLES TO ENHANCE
INTERGOVERNMENTAL COORDINATION

Palm Beach County's new era of growth management relies heavily
upon the recently created Planning Council. Although optimism for
the Planning Council's ability to solve countywide growth management
problems is abundant, the Planning Council's actual ability to resolve
these problems is quite limited. Because of the Planning Council's
limited role, it is not a panacea for the many and varied "interjurisdictional" problems that county and municipal officials must face. The
powers of the Planning Council are limited and consequently the burden of resolving many growth management problems remains with
the various local governments of Palm Beach County. The next two
sections offer suggestions for expanding and refining the Planning
Council's role in dealing with other important and currently existing
interjurisdictional issues.
A.

Annexation

One issue is whether the Planning Council should play a role in
examining and resolving annexation problems between local governments. Currently, the Planning Council does not have the authority
to address annexation issues. One suggestion is for the Planning Council to provide a forum for discussion of these issues. The Planning
Council could discuss annexation and encourage local governments to
cooperate with each other in forming annexation proposals. The preferred approach is the passage of a charter amendment that expands
the Planning Council's role to permit it to do more than just facilitate
discussion of annexation. The amendment could set forth a more struc-

101. See supra text accompanying note 57. Other elements might include: adequate levels
of services to support future growth; impacts upon wildlife, wetlands, and water resources; air
quality; impacts upon human health and the environment; depletion of economic resources; and
the density or intensity of the proposed development. See also supra text accompanying note
62 (optional elements local government may adopt).
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tured and unified approach. Presently, Palm Beach County
municipalities are increasingly interested in annexation as a means of
increasing their tax base. More significant is that developers have
sought to avail themselves of "voluntary annexation" to avoid the
financial effects of the County's recently enacted ordinances.' °2 The
net result is that annexation often occurs (or fails to occur) for reasons
unrelated to structured growth management.
Because of the increasing interest of developers and municipalities
in annexations, a charter amendment is both appropriate and timely.
Local governments are obligated to prepare and adopt local comprehensive plans within the next few years.- A charter amendment
requiring that municipalities designate areas which are contiguous and
reasonably compact to their boundaries and which the municipalities
expect to annex in the upcoming years is useful because it takes
advantage of the mandated local planning process. As part of this
process, the Charter should require that municipalities plan for the
annexation of these areas and indicate specifically how the annexing
municipality will deliver services to those areas. This amendment
would benefit countywide planning because it requires municipalities
to comprehensively address where they intend to grow geographically.
B.

Development of Regional Impacts Certification

One additional suggestion is for the Planning Council to be certified
to evaluate Development of Regional Impacts (DRIs) which are defined
as "any development which, because of its character, magnitude, or
location, would have a substantial effect upon the health, safety, or
welfare of citizens of more than one county."'1 This simple suggestion,
however, is complex because it requires amendments to the Charter
as well as the Florida Statutes. Currently, only local governments
may be "certified" to evaluate DRIs.1o 5 Therefore, an amendment to
the Florida Statutes that enables charter counties to become certified
to review DRIs is necessary. Assuming this occurred, the Charter
would then have to be amended to authorize the Planning Council to
assume this role.

102. Voluntary annexations pursuant to section 171.044, Florida Statutes, have been primary
vehicles for annexation in Palm Beach County although "pockets" of the unincorporated county
west of Delray Beach are being annexed pursuant to a Special Act the legislature passed in 1986.
103. FLA. STAT. § 163.3167(2)(a)-(b) (1987). The Planning Act requires that counties with
a coastal management element, and municipalities in such counties, submit their plans before
July 1, 1990. All other counties and municipalities must submit their plans before July 1, 1991. Id.
104. Id. § 380.06(1).
105. Id. § 380.06-.065.
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The purpose of DRIs is to facilitate the evaluation of multi-county
development impacts. These impacts, of course, can be intra-jurisdictional as well. Thus, the Planning Council's assessment of DRIs seems
consistent with its purpose of coordinating growth and identifying
interjurisdictional incompatibilities. For twelve years, however, the
Treasure Coast Regional Planning Council has performed the DRI
review function. Regional planning councils were created, in part, due
to apprehension that a single municipal or county would have a parochial attitude towards development proposals. Thus, vesting DRI review authority in the Planning Council would renew these same concerns. Because the Planning Council's current agenda is onerous, it
should not pursue DRI certification as vigorously as an annexation
amendment at this time.
VI.

CONCLUSION

The Palm Beach County Charter amendment creating the Palm
Beach County Countywide Planning Council is a responsible step which
enables some countywide planning to occur. The Planning Council does
not, however, possess broad powers to manage growth or perform
countywide planning activities. Rather, it is limited to the preparation
of a land use plan which is primarily intended to be a composite of
the land use plans of the thirty-eight local governmental jurisdictions
in Palm Beach County. Consequently, the Planning Council's plan may
be somewhat inflexible and ineffectual. The Planning Council should
broaden its ability to do countywide planning by liberally interpreting
the Charter's key term "interjurisdictional incompatibility." The Planning Council should exercise its rule-making powers to further define
and explain this term.
The Planning Council should also develop rules that establish procedures for public participation and govern the certification process.
A rule setting a timetable for the delivery of local plans and their
modifications is necessary. Moreover, as the role and scope of the
Planning Council evolves, other rules will be necessary to implement
its Charter responsibilities. For example, a charter amendment that
confers additional responsibilities such as annexation and DRI certification should be given careful consideration. Effective countywide
planning and growth management can only occur if a countywide planning entity is equipped with the appropriate tools. Currently, the
Planning Council is not properly equipped. Through careful rule-making and further expansion of the Planning Council's charter responsibilities, however, it will eventually have the effective tools to build
a solid foundation for growth management in Palm Beach County.

