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At ten years old, Moe was raped by her stepfather and sold to his
friends.' At the age of 14 she ran away from home, fell into drugs, and
dropped out of high school.2 Moe managed to return home at 17, thanks
to the help of a relative in the police department. Moe explained that she
had met two women who offered her a place to stay but ended up forcing
her to sell sex to middle-aged men who would pay in cash and drugs.4
Moe was a child prostitute in the United States, which is a form of human
trafficking under the federal Trafficking Victims Protection Act and
under international law.5
Human trafficking, a form of slavery, is an international crisis
.

J.D. 2015, University of Florida Levin College of Law; B.A. 2012, University of
Florida. I would like to dedicate this Note to my sister, who is and always will be my hero. I owe
everything to my Lord and Savior Jesus Christ; it is by God's grace that I am where I am today. I
am infinitely grateful to my parents for their unconditional love and support; it is thanks to their
sacrifice that I have been able to achieve my dreams. I sincerely thank Professor Berta Hemandez
for all of her ongoing support, encouragement, and guidance.
1. J. David McSwane, The Stolen Ones, A Herald-Tribune Special Report, HERALD-TRIB.,
(May 31, 2014), http://thestolenones.heraldtribune.com.
2. Id.
3. id.
4. Id.
5. Id.
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affecting 27 million people worldwide. 6 There are several laws in place
to combat human trafficking, both on an international scale and within
individual nations. Each effort can fall into one of four conceptual and
legal frameworks: law enforcement, human rights, women's and
children's rights, and labor rights. 7 The law enforcement category focuses
on trafficking as a violation of criminal laws, the human rights framework
focuses on trafficking as a violation of the individual's established human
rights against slavery and exploitation. 8 Labor rights and women's and
children's rights are specialized categories within human rights. 9 Each of
these perspectives is lacking because they only focus on one aspect of the
problem.' The law enforcement framework "is excessively prosecutionfocused," with little focus on prevention and is dependent on the
"innocent victim."' 1 The human rights frameworks focus on international
instruments that provide rights to the individual, but lack the ability to do
anything to prevent trafficking or to help the victim whose rights have
been violated. 12 "Each of the [international] instruments suffers from
inadequate enforcement and the limited ability of the applicable
monitoring bodies to assess or impose meaningful sanctions or to grant
13
relief."'
If the international human rights perspective takes the right approach
to combat human trafficking but is lacking the necessary enforcement,
then individual nations need to be the ones to implement international
laws domestically. Perhaps then we will see a concerted effort and united
front to combat human trafficking across nations worldwide. This applies
particularly to the United States in the way it fails to comply with
international law and yet holds other countries to its own standard. This
problem becomes evident in the context of decriminalizing sex
trafficking victims.
Sex trafficking often looks like prostitution, making it difficult to
decipher between victims and willing participants. When it comes to
children under the age of 18, there is consensus on the international and
domestic level that the participants will automatically be treated as
victims. But adults over the age of 18 do not have that same luxury.
International law is clear in its intention to combat human trafficking and
the United States is right behind it in its efforts. However, the United
6.
7.
Humans,
8.
9.
10.

Free the Slaves, https://www.freetheslaves.net (last visited Apr. 10, 2015).
Karen E. Bravo, Toward a Labor Liberalization Solution to Modern Trafficking in
102 AM. SOC'Y INT'L L. PROC. 66, 66 (2008).
Id. at 67.
Id.
Id.

11.

Id.

12.
13.

Id.
Id.
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States is continuously falling short, particularly in this area of
criminalizing victims. This is partly because states and their legislation
are not aligning with federal legislation. This then causes problems on the
international level because U.S. laws are not aligning with U.N. laws. The
United States continues to patrol other countries' efforts to combat human
trafficking, even though it is itself in violation of international law. What
we need is a unified effort and consensus between the United Nations and
individual States to agree on how to approach human trafficking and how
to end it.
Part I begins with an introduction to human sex trafficking, defining
the problem and shining light on some statistics. Part II identifies and
analyzes the elements of sex trafficking. Part III examines the
international and domestic legislation in place and the differences in how
each treats the criminalization of victims. Part IV analyzes the methods
to monitor national efforts against human trafficking. Part V proposes the
solution of allowing international law to be implemented and enforced
nationally in order to effectively fight human trafficking.
I. INTRODUCTION

In 2000 the U.N. General Assembly, together with U.S. Congress,
responded to the issue of modern-day slavery with an international
instrument intended to suppress and eliminate trafficking.'" This U.N.
document is known as the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children, Supplementing
the U.N. Convention Against Transnational Organized Crime. 5 This
protocol defines human trafficking as
[T]he recruitment, transportation, transfer, harbouring or receipt of
persons, by means of the threat or use of force or other forms of
coercion, of abduction, of fraud, of deception, of the abuse of
power or of a position of vulnerability or of the giving or receiving
of payments or benefits to achieve the consent of a person having
control over another person, for the purpose of exploitation.
Exploitation shall include, at a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, forced
labour or services, slavery or practices similar to slavery, servitude

14. Id.
15. U.N. General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children,Supplementing the United Nations Convention Against
TransnationalOrganized Crime (Nov. 15, 2000) [hereinafter Protocol].
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or the removal of organs16
The United States has its own definition under the Trafficking Victims
Protection Act (TVPA),
a. sex trafficking in which a commercial sex act is induced by
force, fraud, or coercion, or in which the person induced to perform
such an act has not attained 18 years ofage; or
b. the recruitment, harboring, transportation, provision, or
obtaining of a person for labor-or services, through the use of force,
fraud, or coercion for the purpose of subjection-to involuntary
servitude, peonage, debt bondage, or slavery. A victim need not be
physically transported from one location
to another in order for the
17
crime to fall within these definitions.
Each year, between 600,000 and 800,000 people are trafficked across
international borders around the world, according to the U.S. Department
of State.' 8 These numbers include men, women, and children. 19 But these
numbers do not include people that are trafficked within the same
country. According to the definition of human trafficking by the U.N.
protocol, there does not need to be the transportation from one country to
another for it to be considered human trafficking." The U.S. Department
of Justice estimates that in the United States alone there are between
18,000 and 20,000 people trafficked every year, this includes both
immigrants and U.S. citizens.'
Human trafficking exists in all 50 states and in over 150 countries
around the world.2 2 Trafficking generates $32 billion per year in
23
international trade, according to the International Labor Organization.
Human trafficking is the second-largest criminal industry in the world,
24
tied with arms dealing (drug dealing is first).
The U.N. Office on Drugs and Crimes reports that three-quarters of

16.

Id.

17.

Trafficking Victims Protection Act, 22 U.S.C. § 7101 (2015).

18. Ben Cook, Twenty-First Century Slavery, IBA GLOBAL INSIGHT (Dec. 2013),
http://www.ibanet.org/Article/Detail.aspx?ArticleUid=4eb71983-2b09-424e-a481-272c070cac8

1.42, 44 (Dec. 2013).
19. Id.
20. Protocol, supra note 15, art. 3.
21. Jennifer A.L. Sheldon-Sherman, The Missing "P": Prosecution, Prevention,
Protection,and Partnershipin the Trafficking Victims ProtectionAct, 117 PENN ST. L. REV. 444

(2012).
22.
23.
24.

Id. at 445.
Cook, supra note 18.
Id.
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victims are women and girls. 25 The 2010 Trafficking in Persons Report
indicated that women made up at least 56% of trafficking victims
worldwide, while the Department of Justice in the United States estimates
that women make up 94% of trafficking victims in general, and 99% of
sex trafficking victims. 26 The reason both numbers are so close together

is because sex trafficking accounts for 83% of all trafficking reports in
the United States. 27 The discrepancy between the worldwide report and
the U.S. report could be due to the fact that there is no completely
accurate form of reporting.2"
The problem with these figures is that while the authorities know
some victims, there is still a plethora of victims that have not been
discovered because of the hidden nature of this crime.2 9 There is no way
to get an accurate account of how many people are trafficked, especially
considering the millions of victims of forced labor in general, which may
or may not be traced back to trafficking. 30 Additionally, there is a lack of
awareness in the legal profession and among the general population of
the developed nations, which may in turn lead to an inability to determine
whether or not a victim is being trafficked.3'
As previously mentioned, three-quarters of human trafficking victims
are female. This is according to the 2012 Global Report on Trafficking in
Persons by the U.N. Office on Drugs and Crime based on 29,000 victims,
where 59% were women, 17% were girls, 14% were men, and 10% were
boys; therefore 76% were female and 27% were children.32 The number
of child victims varies per region.3 3 In Europe and Central Asia, only
about 16% of victims were children, while in Africa and the Middle East,
68% of the victims were children. 34 This same report indicates that twothirds of the perpetrators of trafficking are men, although trafficking is
the most common offense women are prosecuted and convicted for.35
The U.N. Office on Drugs and Crime defines a trafficking flow as the
track between the origin and destination of at least five victims of
trafficking.3 6 In 2012, the Global Report on Trafficking in Persons

25.
26.
27.
28.
29.
30.
31.
32.
(2012).
33.
34.
35.
36.

Id.
Sheldon-Sherman, supra note 21, at 449.
Id.
Cook, supra note 18.
Id.
Id.
Id.
U.N. OFFICE ON DRUGS & CRIME, GLOBAL

REPORT ON TRAFFICKING IN PERSONS 10

Id.
Id.
Id. at 10-11.
Id.at 15.
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reported that there were a total of 460 trafficking flows across the globe.3 7
This same report indicated that victims consisted of at least 136 different
nationalities and were found in 118 different countries, out of the 26,700
victims whose nationality was detected.38
These statistics are general facts from both the United States and other
countries, but this does not get to the root of the problem. It is evident
that human trafficking is a severe problem because of the large number
of victims all over the world, but because this affects more than just one
region or country, there needs to be a concerted effort on all fronts to
address the issue.
II. THE ELEMENTS OF SEX TRAFFICKING

Sex trafficking involves physical or sexual coercion, deception, abuse
and bondage; the same elements found within the definition of
power,
of
human trafficking in general.39 Sex trafficking is commercial sexual
exploitation, and includes both international and domestic cases in which
there is no border crossing. 40 Third party contributors within the
trafficking industry, colloquially known as "pimps" in the west, are
common contributors to the sex trafficking industry.41 The customers who
take part in the sexual exploitation transaction, sometimes referred to as
"johns," tend to be males of all ages, races, and socioeconomic
backgrounds.42
Traffickers target the vulnerable members of society, such as the poor,
unemployed, drug-dependent, uneducated, or disabled. 3 Any person,
despite age or gender, can be a victim of trafficking, but it is argued that
women tend to be most vulnerable because of their low-status and
impoverished positions in societies around the world. 4 The most
common example of sex trafficking involves a trafficker taking the guise
of a pseudo international "agent," who will promise an arrangement of
travel, as well as job placements for women from one country to
another.45 They lure women to accompany them by promising a better life
through money, education, or employment opportunities they would not
37. Id. at 12.
38. Id.
39. Cook, supra note 18.
40. Michelle Madden Dempsey, DecriminalizingVictims of Sex Trafficking, 52 AM. CRIM.
L. REV. 207, 210 (2015).
41. Stephanie M. Berger, No End in Sight: Why the End Demand Movement is the Wrong
Focusfor Efforts to Eliminate Human Trafficking, HARV. J.L. & GENDER 523, 528 (2012).
42. ld. at 540.
43. Sheldon-Sherman, supranote 21, at 448.
44. Id. at 448-49.
45. Id. at 449.
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be able to achieve in their own country.46 Some jobs that have been used
to lure unsuspecting women in the past include positions as waitresses
and nannies.47 Oftentimes, children are sold into trafficking by their
families, in return for financial compensation and promises of future
compensation. 8
Once these victims arrive at their destination, they then discover that
they have been deceived, finding themselves in a brothel and
subsequently being informed that they are sex workers. 49 Their passports,
identification papers, and personal belongings are taken, making them
completely dependent on their trafficker."0 They are likely beaten, locked
up, and threatened with deportation or threatened that their family will be
attacked."1 They are subject to inhumane treatment and slave-like
conditions, facing constant physical and psychological abuse, severe
health risks, and they are unable to escape. 2 Some of the women decide
to forego attempting to get help, either because of a fear of law
enforcement, deportation, or simply because they do not speak the local
language and would not know where to get help. 3 Their only promise of
freedom is to earn their purchase price through prostitution. 4 But their
purchase price includes travel and every-day living expenses that are
inflated and fictitious in order to keep the victim under the belief that she
is forever indebted to her trafficker. 5 Even if they do manage to escape,
they are often left unable to return home either because of travel
expense,
6
danger in their home country, or simply lack of resources.1
Domestic sex trafficking involves the same elements as international
sex trafficking, except it does not involve the transfer of victims from one
country to another. It often looks like Moe's case, where runaway
teenagers are lured in through the trust of a female or the affection of a
male until they are deprived of their freedom and basic human rights. 7
There are still the same elements of fraud, force, or coercion, they just
look different than in the international context because the victims are not
foreigners who do not speak English or have had their passports taken
away. This is why it is slightly harder to detect victims of domestic sex
46.
47.

Id.
Stephanie Mariconda, Breakingthe Chains: CombatingHuman Trafficking at the State

Level, 29 B.C. THIRD WORLD L.J. 151, 158 (2009).

48.
49.
50.
51.
52.
53.
54.
55.
56.
57.

Sheldon-Sherman, supra note 21, at 449.
Mariconda, supra note 47, at 158.
Sheldon-Sherman, supra note 21, at 449.
Id.
Id. at 449-50
Id. at 450.
Id.
Id.
Id.
McSwane, supra note 1.
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trafficking. They simply look like prostitutes. So, unless law enforcement
officers understand the dynamics of human trafficking, they will continue
to treat the "prostitute" just like any other criminal.
Il.LEGISLATION
A. International
The United Nations has worked since the 1950s to combat human
trafficking, beginning with the 1949 U.N. Convention for the
Suppression of the Traffic in Persons and Exploitation of Prostitution of
Others. 58 "The Convention... embodies abolitionist policy ...against

the traffic in persons and the exploitation of the prostitution of others.
This policy comprises the abolition of any form of the regulation of
prostitution, the repression of the third party profiteers, the prevention of
prostitution and the rehabilitation of its victims." 59 The Convention was
not ratified by every country and came into force in 1951.60 Fifty years
later the 2000 Convention against Transnational Organized Crime was
adopted, which became known as the Palermo Protocol and was
responsible for the Trafficking Protocol. 61 The Trafficking Protocol is the
first legally binding and international document to address trafficking and
has the only definition that has been agreed upon for trafficking in
persons. 62 It entered into practice in 2003 and has been signed by 117
countries. 63 The Palermo Protocol focuses on the protection of freedom,
rather than the regulation of the movement of people, and established the
"three P paradigm" of Prevention, Protection, and Prosecution to guide
government action in combating trafficking in persons. 64 Since then,
more than 150 countries have become parties to the protocol, and more
than 140 have criminalized sex trafficking.65 States that ratified this
instrument commit themselves to taking measures against transnational
58. United Nations, Conventionfor the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others (1949), http://polis.osce.org/library/f/3655/2833/UNUSA-RPT-3655-EN-Text%20ofo20the%20Convention.pdf.
59. Id.
60. Id.
61. U.N. Office on Drugs and Crime, U.N. Convention Against Transnational Organized
Crime and the Protocols Thereto (2013), http://www.unodc.org/unodc/treaties/CTOC/.
62. Id.
63. U.N. Treaty Collection, U.N. Convention Against Transnational Organized Crime
(2000), https://treaties.un.org/doc/Publication/MTDSGNolume%2011/Chapter/2OXVIII/XVI
I- 12.en.pdf.
64. Megan Ross, A Diamond in the Rough: The TransnationalDuty to Prevent Human
Trafficking in the Protocol,21 DUKE J. GENDER L. & POL'Y 325, 325 (2014).
65. U.N. Treaty Collection, supra note 63.
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organized crime, the adoption of frameworks for extradition, legal
assistance and law enforcement cooperation, and the promotion of
training and technical assistance for building the necessary capacity of
national authorities.66 Its purpose is to facilitate international cooperation
in investigating and prosecuting trafficking, and protect and assist human
rights as established in the
trafficking victims with full respect for their
67
Universal Declaration of Human Rights.
B. National
The Trafficking Victims Protection Act is the U.S. attempt to combat
trafficking. It was passed by Congress and signed into law in 2000 by
President Clinton.68 It has three primary purposes: to punish traffickers,
to support countries in preventing trafficking, and provide restorative
services to trafficking victims. 69 Among the goals Of the TVPA are: to
for traffickers,
institute preventative measures, provide tougher penalties
70
and provide assistance and protection to victims.
There are two approaches to the TVPA: a prosecutor-based approach
and a victim-based approach. 7' The prosecutor-based approach focuses
on strengthening legislation that criminalizes trafficking and enhancing
law enforcement training. 72 The victim-based approach focuses on a
victim-centered model for addressing trafficking by considering
rehabilitative services over prosecutorial services.73 Both approaches
agree that some of the issues and concerns under the TVPA are the lack
of federal prosecutions, the lack of state involvement in combating
trafficking, 7and
a lack of focus on rehabilitating and providing services
4
for victims.

One thing the TVPA does well is appropriately define sex trafficking
to include any child under the age of 18. The TVPA defines sex
trafficking as the "recruitment, harboring, transportation, provision, or
obtaining of a person for the purpose of a commercial sex act. ' ' 75 The
purpose of the TVPA is to "combat... a contemporary manifestation of
slavery whose victims are predominantly women and children, to ensure
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.

U.N. Office on Drugs and Crime, supra note 61.
Id.
Sheldon-Sherman, supra note 21, at 445.
Id.
Id. at 452, 454, 456.
Id. at 446.
Id.
Id.
Id.
Marihug Cedeflo, Pimps, Johns, and Juvenile Prostitutes:Is New York Doing Enough

to Combat the CommercialSexual Exploitation of Children?,22 CORNELL J.L. & PUB. POL'Y 153,

169 (2012).

Published by UF Law Scholarship Repository, 2015

9

Florida Journal of International Law, Vol. 27, Iss. 3 [2015], Art. 5
FLORIDA JOURNAL OF INTERNATIONAL LAW

[Vol. 27

just and effective punishment of traffickers, and to protect their
victims." 76 The TVPA defines a severe form of trafficking in persons as
"a commercial sex act.., in which the person induced to perform such
act has not attained 18 years of age." 77 When the person being prostituted
is under the age of 18, they are automatically considered victims of sex
trafficking. 8 This is because age is one of the clearest methods of
determining those who are definitely victims of sex trafficking and those
who only may be victims, as opposed to willing participants. 79 This is
because children under the age of 18 are not considered to be capable of
freely choosing to engage in commercial sex.8" If they are not old enough
to consent to sex, they are not old enough to consent to commercial sex;
therefore underage prostitution is sex trafficking, regardless of whether
they see themselves as victims or not. 8' The TVPA codifies this notion
because for the purposes of the act, a person is considered a child when
they are below the age of 18.82 While adults subject to trafficking have to
prove force, fraud, or coercion, children are exempt from such an
obligation because it is automatically assumed they are victims. 83 The
TVPA recognizes that a child does not have the ability to consent.8 4 How
a child wound up being exploited does not matter, they are automatically
considered a victim of sex trafficking when they are a child subject to
sexual exploitation. 85 "There should be no criminal liability for children
involved in [prostitution], and such should be clearly stated in national
legislation. Regardless of whether a child is a compliant victim or a non86
cooperative witness, the fact remains that he or she is a child victim."
A victim of a severe form of trafficking can qualify for protections
under the federal government.87 Among these protections is the guarantee
that law enforcement will not detain a victim in a facility inappropriate
for a victim, such as a prison. 88 Federal agents must place victims in
76.
77.
78.
79.
80.

Id.
Trafficking Victims Protection Act, 22 U.S.C. § 7102 (2013).
Dempsey, supranote 40, at 210.
Id.
Id.

81.

Id. at 211.

82.

Id.

83. Lydia Butler, Modern-DaySlavery Eclipsing the Sunshine State Compels Safe Harbor
Legislation in Florida,7 INTERCULTURAL HUM. RTS. L. REv. 191, 217 (2012).
84. Nesheba Kittling, God Bless the Child: The United States' Response to Domestic
Juvenile Prostitution,6 NEV. L.J. 913, 915 (2006).

85. Id.
86. International Centre for Missing and Exploited Children, Child Pornography: Model
Legislation and Global Review (2008), http://www.missingkids.com/enUS/archive/documents/
CPLegislationReport.pdf.
87. Adam S. Butkus, Ending Modern-Day Slavery in Florida: Strengthening Florida's
Legislation in Combating Human Trafficking, 37 STETSON L. REV. 297, 320 (2007).

88.

Id.
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domestic like shelters or housing for victims of abuse, and are
discouraged from incarcerating trafficking victims because punishment
is inconsistent with their victim status.8 9 The TVPA recognizes that
prosecuting prostituted minors is stigmatizing, marginalizing, and retraumatizing for victims. 90 It takes into account that being prosecuted as
a child prostitute establishes a criminal record which can lead to an
enhanced criminal sentence later. 91 The victim is entitled to receive
medical care, access to translation services and federal anti-trafficking
programs, as well as the right to learn about their rights. 92 The TVPA also
provides protection from the trafficker by giving the option to conceal the
identities and locations of victims from traffickers, and even victims'
families may be brought into protection. 93 Assistance is granted
reasonable
immediately to children and not conditioned on providing
94
traffickers.
prosecuting
and
assistance in investigating
95
There is a separate provision for the interim assistance of children.
The Secretary of Health and Human Services must first determine
whether the child is eligible, but this does not affect the child's victim
status at all.96 Even after the period of interim assistance, a child may be
eligible for long-term assistance. 97 Cooperating with law enforcement is
not a condition for which children may be eligible to receive long-term
this provision, children are eligible for protection
assistance. 98 Through
99
longer than adults.

The TVPA was originally intended to focus on foreign victims of
human trafficking, but nothing in the TVPA precludes protection and
services to domestic minors.' 00 It therefore serves to protect and address
the needs of both domestic and foreign youth victims.101 Congress has
acknowledged the need to help domestic trafficked youths in new
provisions added to the TVPA in 2005, including a program to establish
residential rehabilitative services for child victims encountered by state
89. Susan Crile, A Minor Conflict: Why the Objectives of Federal Sex Trafficking
Legislation Preempt the Enforcement of State ProstitutionLaws Against Minors, 61 AM. U. L.
REV. 1783, 1792 (2012). See also id. at 1810.

90.
91.

Id. at 1820.
Id.

92. Butkus, supra note 87.
93. Shelby Schwartz, HarboringConcerns: The ProblematicConceptualReorientation of
Juvenile ProstitutionAdjudication in New York, 18 COLUM. J. GENDER & L. 235, 257 (2008).

94.
95.
96.

Id. at 255.
22 U.S.C. § 7105 (2015).
Id.

97. Id.
98. Id.
99. Id.
100. Megan Annitto, Consent, Coercion, and Compassion: Emerging Legal Responses to
the CommercialSexual Exploitation of Minors, 30 YALE L. & POL'Y REv. 1, 40 (2011).
101. Id.at42.
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law enforcement. 102 The federal government also recognized the needs of
domestic victims by directly mentioning funding appropriations for
programs aimed at domestic victims.'0 3 There was also additional training
provided for federal and local law enforcement since they are typically
unaware of how to treat youth prostitution cases and are the ones who
address them as criminals.10 4 The TVPA has always recognized that
sexually exploited children are victims of a severe form of human
trafficking; therefore, prostituted children qualify under the TVPA as
0 5 This is in direct contrast to the idea of prosecuting
severely trafficked.'
06
child victims.
Even though the TVPA is not perfect, it is an efficient and effective
10 7
tool in combatting modem-day slavery and protecting child victims.
However, it is missing a localized approach to supplement it; it needs
state legislation to enforce the goals of the TVPA at the local level.' 0 8 It
is also missing the same efforts to protect adult victims from being
criminalized.
In the United States, 32 states have not decriminalized child victims
and no state has decriminalized adult victims of sex trafficking. 10 9 Of the
18 states that have prohibited the criminalization of child sex trafficking
victims, their legislation calls for child-protective response to juvenile
prostitution, granting full immunity to child victims and specialized
service to assist and not punish these victims."' Without these laws,
prostituted children would be adjudicated delinquent or prosecuted in the
adult criminal justice system.I'
C. Differences
Both national and international legislation recognizes prostituted
children as victims of sex trafficking under the TVPA and the Palermo
Protocol." 2 The amount of states lacking legislation to protect child
victims,
however, is a breach of U.S. obligations under international
' 3
law.
Although the TVPA's efforts to protect child victims are adequate, it
102.

Id.

103.

Id.

104.
105.
106.
107.

Id.
Id. at 40-41.
Id. at 41.
Butler, supra note 83, at 224.

108.

Id.

109.

Dempsey, supra note 40, at 209.

110.
111.
112.

Id. at 211.
Id. at 211-12.
Id. at 211.

113.

Id. at 209.
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is also missing the need to protect adult victims. It is understood that
children are especially vulnerable and require extra protection, but no
victim of any age should be treated as a criminal. "Adults who perform a
commercial sex act induced by force, fraud, or coercion count as victims
of sex trafficking," as agreed upon by (many) state laws, the TVPA, and
the State Department's Annual Trafficking in Persons Report." 4 The
problem is that the adult victim must be able to prove force, fraud, or
coercion, which is difficult to do when arrested by a police officer." 5 Law
enforcement should be trained to be able to detect signs of force, fraud or
coercion when they encounter a victim. But only 29 states require law
enforcement training in identifying trafficking victims." 6 This lack of
training is what leads police officers to arrest victims and treat them like
criminals; they cannot differentiate between a criminal and a victim
because they are not aware of what constitutes a victim." 7 Victims rarely
self-identify as victims, either because they do not realize that they are
victims, or because they are afraid of the police, or perhaps even because
they are afraid of their trafficker."8 It also happens that even if they do
identify as victims when encountered by law enforcement, they may still
be treated as criminals and get arrested." 9 Part of the problem as to why
victims are still criminalized is the disconnect between policy makers,
law enforcement agencies, and non-governmental organizations
providing
services to victims, all striving to achieve their own prioritized
20
goals.
Another issue is whether sex trafficking goes beyond cases using
force, fraud or coercion, and includes cases that involve an abuse of
power or a position of vulnerability.' 2' The international protocol does
include this notion in its definition, and since the United States has22
ratified this protocol its legislation should conform to such a definition.1
The U.N. Special Rapporteur on Trafficking in Persons observed:
For the most part, prostitution as actually practiced in the world
usually does satisfy the elements of trafficking. It is rare that one
finds a case in which the path to prostitution and/or a person's
experiences within prostitution do not involve, at the very least, an
abuse of power and/or an abuse of vulnerability. Power and
114.
115.
116.
117.
118.
119.
120.
121.
122.

Id. at 212.
Id.
Id.
Id. at 213.
Id.
Id.
Sheldon-Sherman, supra note 21, at 445.
Dempsey, supra note 40, at 213.
Id. at 214.
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vulnerability in this context must be understood to include power
disparities based on gender, race, ethnicity, and poverty. Put
simply, the road to prostitution and life within "the2 3 life" is rarely
one marked by empowerment or adequate options.
This is an international perspective, but here in the United States the
idea differs. The United States continues to define trafficking according
to the narrow criteria requiring proof of force, fraud, or coercion.124 In the
same way, that is what law enforcement is relying on, which is why it is
so difficult to identify a victim. 25 And when victims cannot be identified,
they are treated as criminals, even though under international law they
126
are clearly trafficking victims.
The United States has ratified international instruments and is
therefore required under international law to comply and decriminalize
victims of sex trafficking, or else be in violation of that law. The U.N.
Human Rights Committee recently expressed concern over the continued
criminalization of victims of sex trafficking on prostitution-related
charges.'27 "The Committee criticized current practices and directed the
United States to 'take all appropriate measures to prevent the
criminalization of victims of sex trafficking.'"12 Article 2 of the Protocol
states that its purpose is "'to protect and assist the victims of such
trafficking, with full respect for their human rights.""'1 29 Article 4
establishes obligations regarding "'assistance to and protection of victims
of trafficking in persons."'130 The protocol does not explicitly prohibit
criminalization, but it is not consistent with the rest of the protocol to do
so.' 3' The U.S. failure to identify victims leads to 2 criminalization of
3
victims and is therefore in violation of the Protocol.
Europe put into force the European Union Trafficking Directive in
April of 2013, stating that trafficking victims should be protected from
prosecution or punishment for criminal activities. 133 Europe recognized
that this is essential since victims often use false documents, or are
arrested for prostitution or illegal immigrant status. 134 The Directive
establishes that victims are deprived of their ability to consent, have
123.
124.
125.
126.
127.
128.
129.
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Id.
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undergone trauma and are forced into this criminal activity and so
reinforces that it is important to recognize them as victims and not
criminals. 135 Europe is therefore taking appropriate measures to combat
trafficking and decriminalize victims, in accordance with international
law. Perhaps the United States should do the same.
IV.

REPORTING METHODS

Every year for the past fifteen years the United States has put together
and released the Trafficking in Persons Report.I36 This report has a multitier system ranking and assigning each world country according to their
governments' efforts to comply with the minimum standards for the
elimination of trafficking.'37 The minimum standards set forth, as
according to the Trafficking Victims Protection Act are as follows:
(1) The government... should prohibit severe forms of trafficking
in persons and punish acts of such trafficking.
(2) For the knowing commission of any act of sex trafficking
involving force, fraud, coercion, or in which the victim of sex
trafficking is a child incapable of giving meaningful consent, or of
trafficking which includes rape or kidnapping or which causes a
death, the government of the country should prescribe punishment
commensurate with that for grave crimes, such as forcible sexual
assault.
(3) For the knowing commission of any act of a severe form of
trafficking in persons, the government of the country should
prescribe punishment that is sufficiently stringent to deter and that
adequately reflects the heinous nature of the offense.
(4) The government of the country should make serious and
sustained efforts to eliminate severe forms of trafficking in
38
persons. 1
Tier rankings are based on an assessment of the enactment of laws
prohibiting severe forms of trafficking, provisions of criminal
punishments for trafficking offenses, criminal penalties for human
trafficking amounting to at least four years' deprivation of liberty or more
severe, implementation of human trafficking laws, victim identification
measures, and government funding to provide victims with necessary

135.
136.
137.
138.

Id.
Dempsey, supra note 40, at 217.
Id.
Trafficking Victims Protection Act, 22 U.S.C. § 7106 (2013).
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resources.139 Other things that are taken into account are the extent to
which the country is a country of origin, transit, or destination for severe
forms of trafficking; the extent to which the country's government does
not comply with the TVPA's minimum standards; and the extent to which
officials have been complicit in severe forms of trafficking. 141 It also
looks at what reasonable measures have been taken to bring the
government into compliance with the standards while considering the
to address and eliminate severe
government's resources and capabilities
141
forms of trafficking in persons.
Countries in Tier 1 are those that fully comply with the Trafficking
Victims Protection Act's minimum standards, have acknowledged the
existence of human trafficking, and have made efforts to address the
problem. 142 Governments within this tier need to demonstrate progress
143
in combating trafficking to maintain their ranking within the top tier.
These include the United States, Canada, Nicaragua, Colombia,
Australia, South Korea, Israel, Taiwan, New Zealand, and most of the
countries in Western Europe. 144 Tier 2 countries are those whose
governments do not fully comply with the TVPA's minimum
standards, but are making significant efforts to do so. 145 There is also a
watch list for those countries that fall into this category that have a
significantly increasing number of victims and are not providing
evidence of increasing efforts. 146 Africa, South America, and Eastern
47
Europe are comprised of mainly tier 2 and tier 2 watch list countries.1
Tier 3 consists of the countries that do not fully comply with the
minimum standards and are not making an effort to do so. 148 Countries
such as China, Russia, Cuba, North Korea, Papua New Guinea, and a
few others49 within Africa and the Middle East fall within this
category. 1
The United States, a country under international obligation, is judging
other countries' efforts to comply with its own standards. "If countries
rank high, they remain in good standing with the United States and
receive praise for appropriately tackling human trafficking. If countries
rank poorly, they face a range of negative consequences, including the
139. U.S. Dep't of State, Trafficking in Persons Report (2013), available at http://www.
state.gov/documents/organization/210737.pdf (last visited Oct. 19, 2015).
140. Id. at 46.
141. Id.
142. Id.at41.
143. Id.
144. Id. at 56.
145. Id. at 44.
146. Id.
147. Id. at 57, 59, 62.

148. Id. at 46.
149. Id. at57-61.
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imposition of unilateral sanctions by the United States."' 5 ° One of the
criteria to determine compliance with minimum standards is the
decriminalization of trafficking victims. 5 ' The United States expects
other countries to "ensure[] that victims are not inappropriately
incarcerated, fined, or otherwise penalized solely for unlawful acts as a
direct result of being trafficked."' 5 2 So the United States will impose
sanctions on countries that arrest and prosecute a sex trafficking victim
for prostitution and deem the country noncompliant with "minimum
requirements for the elimination of human trafficking.""' However, the
United States is not following its own rules because sex trafficking
victims are continuously incarcerated, fined, or penalized in the United
States. 15 4 Yet, international law does not enforce or impose sanctions on
the United States for its noncompliance.' 55 "[T]he United States holds
itself out as the 'global sheriff on trafficking, demanding that other
countries refrain from criminalizing victims in their own criminal justice
systems."' 56 "The continued criminalization of sex trafficking victims in
many states ... results in a situation where the federal government...
hypocritically demands a level of compliance from foreign countries that
it cannot effectively achieve within its own borders.""' Another problem
is that the United States is judging these countries based on its own
national legislation, the TVPA. 158 It is holding other countries to its own
standards, as opposed to International standards as set forth in the
Protocol, when most of these countries have also ratified the protocol.'59
If the United States and the other countries have ratified such
international instruments, and the United States wants to help enforce
combative measures, it should be holding itself and every country to
international standards.
The Trafficking in Persons Report is an efficient way to gauge each
country's progress in anti-trafficking efforts. It categorizes each
country's compliance with minimum standards, tracks their
improvement, and lays out ways in which every government can
improve.1 60 It is a great way to monitor the overall increase in the efforts
against trafficking, as well as discover what areas of the globe still need
the most improvement. But it should come from an international
150.
151.
152.
153.
154.
155.
156.
157.
158.
159.
160.

Dempsey, supra note 40, at 217.
Id. at218.
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Id.
Id.
Id.
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U.S. Dep't of State, supranote 139, at 41.
See id. at 7 (noting that more than 150 countries have become parties to the protocol).
Id.at 1.
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perspective, not from the United States.
In 2007, the U.N. Office on Drugs and Crime (UNODC) initiated the
U.N. Global Initiative to Fight Human Trafficking (UN.GIFT) to
promote the global fight on human trafficking.'16 It is based on the
principle that "human trafficking is a crime of such magnitude and
atrocity that it cannot be dealt with successfully by any government alone.
This global problem requires a global, multi-stakeholder strategy that
builds on national efforts throughout the world."' 162 This is the approach
the world should be taking: a concerted global effort to approach human
trafficking.
Through UN.GIFT, the UNODC began a research project known as
the Global Report on Trafficking in Persons that gathers data on national
responses to human trafficking from 155 countries.' 63 The Report
measures the areas of legal and institutional framework, criminal justice
response and victim assistance services in an effort to monitor trafficking
trends and develop effective ways to stop it. 164 This should be the
dominant and default method of reporting countries' progress in its
efforts against human trafficking. A neutral and unbiased international
organization should use the international standards already in place and
make sure each country is in compliance.
V. CONCLUSION

Human trafficking is an international problem because it occurs in
and between many countries throughout the world. The United Nations
has established a protocol that addresses human trafficking and how to
approach it. Countries have signed onto the protocol and have their own
domestic legislations in place as well. But there is a discrepancy
between the international legislation, the national legislation, and what
is actually happening in the streets of cities. This is particularly true
with respect to how victims are being treated in the United States. If
there were a uniform approach, if the international law actually took
effect in each country and was implemented in state laws in the United
States, then perhaps we may see a dent being made in the fight against
human trafficking. Human trafficking is a major problem that will take
a unified effort to overcome. Victims need every nation and citizen to
161. U.N. Office on Drugs and Crime, About UN.GIFT, UN.GIFT.HUB, http://www.
ungift.org/knowledgehub/en/about/index.html (last visited Oct. 19, 2015).
162. Id.
163. U.N. Office on Drugs and Crime, Global Report on Trafficking in Persons (2009),
available at http://www.unodc.org/unodc/en/human-trafficking/global-report-on-trafficking-inpersons.html (last visited Oct. 19, 2015).
164. Id. at 12.
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care and have the knowledge to identify vicitims in order to put an end
to the atrocities.
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