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which to decide whether to purchase or consume.'4® As with other
goods and services, attribution may not always provide much informa-
tional value, but this is not to say that it never does or that it typically
does not.

Similarly, one might contest the usefulness of both trademarks
and authorial identity by noting that consumers sometimes overvalue
brand-name goods—and, presumably, brand-name authors, tco. But
it hardly follows that the use of brand names is a net cost to society
rather than a net benefit. Granted, consumers occasionally pay more
for a product bearing a famous mark than for a lesser-known product
that functions equally well; consider, for example, consumers who
continue to purchase brand-name drugs even after bioequivalent
generics come on the market.!** But even this behavior may be
rational. Some consumers may believe, for example, that the maker
of a brand-name drug will invest more in quality control than the
maker of a generic equivalent.!#> Perhaps it is equally rational to
assume that some “brand-name” expressive works will embody small,
but potentially important, quality advantages over their lesser-known
and superficially fungible competitors. Other times, consumers may
prefer brand-name goods because of the consumptive value of the
brand name itself. People who wear designer jeans and drive Por-
sches may do so in order to communicate a message about their tastes,
status, and income that they might not be able to communicate as
effectively without these products.!#6 Perhaps we also sometimes con-
vey messages about our taste or status based upon our choice of which
authors we credit or admire. It would be at least marginally more dif-
ficult to convey such messages if anonymous authorship were the
norm.

That said, it is nevertheless quite plausible that reliance upon
authorial reputation as a proxy for quality or truth or status sometimes

143 See LANDEs & POSNER, supra note 142, at 117 n.51 (suggesting that books are an
“intermediate case” between search and experience goods, insofar as one can
examine a book before buying it, but the process is time-consuming and “there are
too many books to be able to sample them in this way”); Richard A. Posner, The Future
of the Student-fidited Law Review, 47 Stan. L. Rev. 1181, 113334 (1995) (noting that an
author’s reputation functions as a proxy for article quality, in much the same way that
trademarks signal product quality).

144  See Roger D. Blair & Thomas F. Cotter, Are Settlements of Patent Dispuites Illegal Per
Se?, 47 AnTiTrRUST BULL. 491, 500-01 (2002) (noting that the price of brand-name
drugs sometimes goes up when generics enter the market, due to the brand loyalty
and price insensitivity of some portion of consumers).

145 See LanpEs & POSNER, supra note 142, at 195.

146 See id. at 208-09; Alex Kozinski, Trademarks Unplugged, 68 NY.U. L. Rev. 960,
969~70 (1993).
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2007] AUTHORSHIP, AUDIENCES, AND ANONYMOUS SPEECH 1567

results in our according certain works more credence or esteem than
they deserve—or in paying insufficient attention to lesser-known
authors’ works.1¥7 But the fact that attribution may enable biased
decisionmaking does not mean that it always does so, or that audi-
ences can never foresee and take precautions against their biases. For
example, some scholarly journals require anonymous submissions;
many institutions, including law schools and bar examiners, typically
require students taking examinations to use a code number so that
graders will not be able to discern the identities of students being
graded; and auditions for symphony orchestras typically are con-
ducted so that judges cannot discover the identity of performers until
the audition is completed. Perhaps more such measures would be
desirable to combat bias or otherwise force audiences to consider a
work or performance on the basis of its inherent characteristics, '8 but
again, this hardly suggests that the social costs of attribution routinely
outweigh the social benefits.

Finally, most of what we have said about anonymous speech
applies to pseudonymous speech as well, though with a few additional
twists. A problem unique to pseudonymous speech is that audiences
may be unaware that a pen name is merely a pseudonym that masks
the author’s true identity, and thus may not discount the value of the
speech appropriately.!* Even so, there are two countervailing effects
that arguably tend to make pseudonymous speech more reliable on
average than completely anonymous speech. One is that pseudony-
mous speech is often published through the intermediation of a pub-
lisher who is likely to know the speaker’s identity. The publisher is, in
a sense, vouching for the speaker’s credibility. Of course, the same
may also be true of some anonymous speech; it may be anonymous to
the public but not the publisher.!*¢ The other effect is that pseud-
onyms actually can function something like trademarks, as both Hey-

//

147 Indeed, consumers may even rely on the presumed characteristics of an
author, such as age, race, social class, gender, and so forth, as proxies for quality or
truth.

148 For example, when an author remains anonymous as a matter of artistic
choice, revelation of her identity might undermine her message and deprive audi-
ences of the opportunity to receive that message as intended. See infra notes 155, 171
and accompanying text; see also Heymann, supra note 2, at 1425 & n.153 (discussing
instances in which the audience might be better off not knowing the author’s iden-
tity); Lastowka, supra note 92, at 1240 (discussing the «marketable illusions” created by
authorial anonymity); Levmore, supra note 12, at 2210 (considering the consequences
of deceptive use of authorial anonymity).

149  See supra note 129 and accompanying text. The same problem would attend
any other type of misauribution.

150 See Levmore, supra note 12, at 2210.
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mann and Lastowka demonstrate.'s! To the extent the speaker has
reputational capital invested in his pseudonym, that investment cre-
ates an incentive for the speaker to continue to produce work of pre-
dictable quality. The author’s incentive to maximize the value'®? of
his authorial trademark may counteract much of the potential for
abuse that is inherent in pseudonymous speech.

B. The Private Benefits of Anonymity

If attribution generally is something that speech consumers find
valuable, it is reasonable to ask why authors who seek public acclaim
for their ideas and expression would ever choose to publish anony-
mously. We have alluded to some possible reasons above, but in this
subpart provide a more comprehensive list of the reasons that authors
may derive private value from withholding their identities. First, the
author may derive some internal, noninstrumental satisfaction from
speaking without attribution; we refer to this as the “Intrinsic Ratio-
nale” for anonymity. Second, the author may be concerned about the
private costs that she, or others whose welfare matters to her, may
incur if she speaks truthfully—if she presents her artistic vision with-
out flinching—but without the shield of anonymity. We refer to this
as the “Wrongful Retaliation” rationale. Third, the author may be
concerned about the private costs that could flow from speaking falsely
without the shield of anonymity; we refer to this as the “Justifiable
Retaliation” rationale. Fourth, the author may wish to conceal her
identity in order to derive some collateral benefit that would be more
costly to obtain were her identity revealed. We refer to this as the
«Collateral Benefits” rationale. Fifth, the author may be someone who
is perceived to be untruthful or the purveyor of low-quality work, but
who is in fact telling the truth or producing high-quality work and
wants her message to be taken seriously. We refer to this as the “Boy
Who Cried Wolf” rationale.

1. The Intrinsic Rationale

Anonymous speech is sometimes said to promote individual
autonomy and selffulfillment!5® by enabling individuals to explore

151 See Heymann, supra note 2, at 1380; Lastowka, supra note 2, at 1197.

152 The “value” could be measured economically, or as a product of the author’s
desire that the speech be persuasive, or even as a factor of the author’s need for
affirmation.

153 See C. EDWIN BAKER, HumaN LiBERTY AND FREEDOM OF SpeecH 47-50 (1989)
(referring to «self-realization and self-determination as the key first amendment val-
ues”); THomas L. EMERSON, THE SYSTEM OF FREEDOM OF Expression 6-9 (1970) (argu-
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new ideas, new means of expression,'5* and even new identities.!55
Thus, one reason for some authors to publish anonymously is that
they derive internal satisfaction from not having their true identity
revealed. An author may even believe that by publishing anonymously
she is making a political or artistic statement.'>¢ This rationale may
underlie the Supreme Court’s characterization of Margaret McIntyre’s
decision to publish anonymously as an integral part of her freedom to
choose the content of her speech.!®? As such, the interest is akin to
one of the “moral rights” that many nations accord to authors on the
theory that the author’s infusion of her unique personality into her
artistic creations entitles her, as a matter of natural law, to a substan-
tial degree of autonomy with respect to how those creations are
presented to the public.!® In these countries, the author is viewed as
having an inalienable right to attribution, which right embraces a sub-
sidiary right to be properly attributed as the author of that which she

ing that “freedom of expression is essential as a means of assuring individual self-
fulfillment”).

154 Jerry Kang, Cyber-Race, 113 Harv. L. Rev. 1130, 1131 (2000) (noting that the
Internet, with its customn of anonymous and pseudonymous speech, “alters the archi-
tecture of both identity presentation . . . and social interaction™).

155 Tien, supra note 18, at 120 (“[Alnonymity is more than concealing authorial
identity; speech is discursive interaction, and anonymity is useful for constituting indi-
vidual and group identity in interaction.”).

156 For example, a British graffiti artist “Banksy,” who has remained pseudony-
mous “‘so I can do my work without being impeded by arrest,’” has gained interna-
tional recognition. Paul Vallely, Banksy: The Joker, INDEPENDENT, Sept. 23, 2006, at 48,
available at http://news.independent.co.uk/people/profiles/articlel1 705576.ece; see
also Anne Ferry, Anonymity: The Literary History of a Word, 33 New LiTerary Hisy. 193,
197 (2002) (noting that in the nineteenth century, “{tJhe desire of poets to escape
over-personal interpretations of their poems” spurred them to publish anonymously);
Foster, supra note 135, at 391 (citing the example of Yehiel Feiner, who wrote about
the Holocaust under a pseudonym that translates as “Prisoner,” because he
“[rlefuse(d] the right to valorize his individual experience” and “spoke as the invisi-
ble man, for one and all” who were killed at Auschwitz); Heymann, supre note 2, at
1401-06 (discussing the use of authornyms for political or social reasons); Lastowka,
supra note 2, at 1222-27 (discussing the use of ghost writers as an example of the
value of authorial “licensing”™). Yet another possibility is that the author believes that
anonymity is the more virtuous choice. Religious or ethical wraditions may bestow
greater esteem upon anonymous contributions to charities, for example. See
Levmore, supra note 12, at 2196 n.5. A less exalted motivation for anonymous contri-
butions is that the donor may be less likely to be solicited for other worthy causes. /d.;
see also Fisk, supra note 2, at 87-88 (noting that some employers prefer that employ-
ees’ authorship of software remain anonymous, so as to reduce the risk of other
potential employers luring those employees away).

157  See McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 342 (1994).

158  See, e.g., Thomas F. Cotter, Pragmatism, Economics, and the Droit Moral, 76 N.C.
L. Rev. 1, 6-15 (1997).

“e
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has created, a right not to be attributed as the author of that which she
has not created, and a right to publish anonymously or under a pseu-
donym.’5? Although the United States has never fully embraced the
concept of moral rights as it is understood in some (mostly European)
countries,’® our anonymous speech cases appear to recognize some-
thing similar to a moral right to speak anonymously—though, as
noted above, they leave unresolved the question of how much weight
to accord this interest when it comes into conflict with other social
interests.

2. Wrongful Retaliation

A second reason for speaking anonymously is that the author is
concerned about the potentially negative personal consequences of

159  See id. at 12. Of course, the author may have both intrinsic and instrumental
reasons for wishing to publish anonymously or under an assumed name. Note also
that these rights are not absolute, even in countries with robust moral rights tradi-
tions. See Michael B. Gunlicks, A Balance of Interests: The Concordance of Copyright Law
and Meral Rights in the Worldwide Economy, 11 FORDHAM INTELL. PROP. MEDIA & ENT.
LJ. 601, 624-25 (2001) (citing ApoLF Dierz, Das DroiTr MoraL peEs URHEBERS 1M
NeUEN FranzosiscHEN UND DEUTSCHEN URHEBERRECHT 121 (1968)) (noting that Ger-
man law, unlike French law, requires adherence to an express contractual duty for an
author to remain anonymous, with exceptions allowed if the author must prove his
authorship or if the work enjoys unforeseeable success).

160 The U.S. has incorporated some aspects of moral rights protection into its
copyright and unfair competition laws over the past generation, however. See Cotter,
supra note 158, at 15-27. In 1990, for example, Congress amended the Copyright Act
to include a new Visual Artists Rights Act (VARA). See Pub, L. No. 101-650,
§§ 601-610, 104 Stat. 5089, 5128-33 (codified as amended in scattered sections of 17
U.S.C.). VARA confers upon the authors of qualifying “works of visual art,” see 17
U.S.C. § 101 (2000) (definition of “work of visual art™), a right of attribution, see id.
§§ 106A(a) (1)-(2), but it does not explicitly endow authors with a right to publish
anonymously or pseudonymously. See 2 WiLLiaMm F. PATRY, COPYRIGHT LAwW AND Prac-
TIcE 1037 n.88 (1994). Nevertheless, U.S. copyright law has permitted the registra-
tion of anonymous and pseudonymous works for close to 100 years, see Act of Mar. 4,
1909, Pub. L. No. 60-349, ch. 320, § 23, 35 Stat. 1075, 1082 (repealed 1976) (stating
that the copyright term ran for twenty-eight years from the date of publication,
whether the work bore the author’s true name or was published anonymously or pseu-
donymously), though prior to 1909 the copyright status of anonymous works was pre-
carious. Sez STENOGRAPHIC REPORT OF THE PROCEEDINGS OF THE FIRST SESSION OF THE
CoNFERENCE ON COPYRIGHT (May 31-June 2, 1905), reprinted in 1 LEGISLATIVE HisTORY
oF THE 1909 CopRIGHT AcT pt. C, at i, 40 (E. Fulton Brylawski & Abe Goldman eds.,
1976) (containing the statement of Register of Copyrights Thorvald Solberg that, as
of 1905, an author who wished to obtain federal copyright protection and to remain
anonymous had to arrange for another to file the registration as copyright proprie-
tor); 1 PaTry, suprg, at 20 (stating that some early state copyright laws declined to
extend protection to anonymous or pseudonymous works).
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speaking truthfully and with attribution. This interest may be impli-
cated in a number of recurring situations. One common example is
the whistleblower who reports on corporate or government wrongdo-
ing despite some risk of incurring retaliation.'®! Similarly, police
informants may prefer to remain anonymous to avoid harms to them-
selves, their families, or to other informants whose identities might be
compromised. Employees who publish writings that displease their
employers risk being fired,'%? and people who speak out against cor-
porate policies risk becoming SLAPP targets.!63 The nuisance of hav-
ing to defend oneself from such a suit, even if the suit proves
unsuccessful on the merits, creates an incentive for would-be critics to
voice their opinions anonymously.’é* And even when the potential
consequences are of a lesser magnitude, some speakers may simply
feel they can be more candid if allowed to express their opinions
anonymously. In many academic disciplines, for example, peer
reviews of scholarship are anonymous for precisely this reason. A
reviewer forced to disclose her identity may feel inhibited from speak-
ing critically about a person or institution with whom or with which

161 For discussion of the piecemeal nature of whistleblower protection laws, see
DaNIEL P. WESTMAN & Nancy M. MODESITT, WHISTLEBLOWING 67-75 (2d ed. 2004).

162 Government employees have First Amendment rights when speaking “as citi-
zens on matters of public concern,” but not when speaking “pursuant to their official
duties.” See Garcetti v. Ceballos, 126 S. Ct. 1951, 1959-60 (2006). The First Amend-
ment protects both the autonomy interest of the employee when speaking as a citizen,
and the public interest in receiving information. See id. at 1959. (“[W]idespread costs
may arise when dialogue is repressed.”); City of San Diego v. Roe, 543 U.S. 77, 82
(2004) (per curiam) (stating that the public has an “interest in receiving informed
opinion” (emphasis added)).

163  See Pring, supra note 108, at 6-9 (summarizing a U.S. study on the existence,
causes, and effects of SLAPPs). While many state legislatures have enacted “anti-
SLAPP” legislation in the past fifteen years, Lauren McBrayer, The DirecTV Cases:
Applying Anti-SLAPP Laws to Copyright Protection Cease-and-Desist Letters, 20 BERRELEY
Tech. L]. 608, 609-11 (2005), companies are now merely shifting their strategies,
and in some cases are using anti-SLAPP legislation itself as a sword. See id. at 607.

164 Alternatively, the speaker may fear retaliation that is lawful but questionable
for policy reasons. To cite one example, W. Mark Felt might have been subject to
prosecution had his role as “Deep Throat” been revealed at the time of the Watergate
scandal. See 18 U.S.C. § 641 (2000) (criminalizing the theft, conveyance or disposal
of public records or things of value). If Felt had exposed such information today, he
could also be prosecuted under the Privacy Act, 5 U.S.C. § 552a (2000), or found in
contempt of court under the federal grand jury secrecy rule, FEp. R. Crim. P. 6(e). See
Timothy Noah, Were Felt’s Leaks Illegal?, SLATE, June 1, 2005, hitp://www.slate.com/
id/2120069/index.html. Ironically, President Nixon also took advantage of anonym-
ity by planting pseudonymous newspaper articles praising his administration. See Fos-
ter, supra note 135, at 381; Heymann, supra note 2, at 1408 n.106.

HeinOnline -- 82 Notre Dame L. Rev. 1571 2006-2007



1572 NQTRE DAME LAW REVIEW [voL. 82:4

she will share future professional contacts.’®® Other times, speakers
may simply wish not to be harassed with follow-up questions or
solicitations. 166

Alternatively, authors may wish to avoid the shame, humiliation,
or social ostracism that might result from disclosure of their identities.
To vindicate this interest, courts in some rare instances permit liti-
gants—the putative authors, or at least authorizers, of the papers filed
on their behalf-—to proceed without revealing their identities, as in
Roe v. Wade.'57 More generally, absent anonymity, an author may feel
constrained by her class,'®® her gender,'®® or her professional status,

165 Such records are often confidential, but they are potentially discoverable in
litigation. See Univ. of Pa. v. EEOC, 493 U.S. 182, 192 (1990).

166  See Levmore, supra note 12, at 2193,

167 410 US. 113, 120 n4 (1973) (noting without comment that the petitioner’s
name was a pseudonym). Federal Rule of Civil Procedure 10(a) requires every plead-
ing to include the caption of the case, including the parties’ names, and Rule 17(a)
requires that every action be prosecuted in the name of the real party in interest. See
Fep. R. Crv. P. 10(a), 17(a). In cases implicating “significant privacy interests,” how-
ever—principally challenges to laws regulating such matters as sexual behavior, birth
control, and abortion—courts sometimes permit parties to litigate under pseud-
onyms, though even in this context often on the condition that the party’s real name
be disclosed to the court and to the defense. W.N.J. v. Yocom, 257 F.3d 1171, 1172
(10th Cir. 2001) (citing Nat'l Commodity & Barter Ass’n v. Gibbs, 886 F.2d 1240, 1245
(10th CGir. 1989)); see also Roe v. Aware Woman Ctr. for Choice, Inc., 253 F.3d 678,
684-87 (11th Cir. 2001) (recognizing the right of a plaindff in an aborton case to
proceed anonymously, provided that her name be disclosed to defendants for discov-
ery purposes). The practice of not publishing the names of alleged rape victims or
underage criminal defendants, either in news accounts or in reported cases, is based
upon a similar rationale, although in these instances both parties would be aware of
the identities of the alleged victim and of the defendant, and their names would usu-
ally be used in open court. And sometimes fear of outright retaliation, not just ostra-
cism, appears to predominate. See Doe v. Barrow County, 219 F.R.D. 189, 192-94
(N.D. Ga. 2003) (permitting anonymous challenge to Ten Commandments display).

168  SeeFerry, supra note 156, at 195 (noting that in the seventeenth century “it was
considered altogether improper for gendemen and persons of rank to appear in print
as poets, so that [those] who wanted to display their wit as a way of advancing them-
selves in courtly circles were driven to publish verse unsigned but under fancy dis-
guises that could be seen through”); Foster, supra note 135, at 379 (observing that in
early modern England, “[plersons of rank . . . were more heavily invested in their
personal name than in their literary product”).

169 “The motivations for publishing anonymously . . . have included an aristocratic
or a gendered reticence, religious self-effacement, anxiety over public exposure, fear
of prosecution, hope of an unprejudiced reception, and the desire to deceive.” Rob-
ert . Griffin, Anonymity and Authorship, 30 New LiTerary Hist. 877, 885 (1999).
Another example that might fall within this category is that of a speaker who pub-
lishes anonymously or under a pseudonym to avoid the audience’s perceived irra-
tional bias. As Levmore and Heymann both note, for example, women authors often
resorted to male-sounding pseudonyms (e.g., George Sand) so that their works would
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or by the ideas or opinions of her employer. An author of erotic sto-
ries, for example, may prefer to keep her identity as a high school
physics teacher secret—perhaps because of potential retaliation from
her employer, but also because of the potential for embarrassment
and breakdown of classroom discipline that may otherwise result.17°
Nor is the need for anonymity necessarily limited to narrow personal
interests; one might be motivated to protect the group or nation to
which one belongs instead. For example, when George Kennan pub-
lished his famous Foreign Affairs article (under the pseudonym “X”) in
1947, heralding what came to be known as the U.S. containment pol-
icy against the Soviet Union, he requested anonymity due to his
employment at the time with the U.S. State Department.!”!

In all of the preceding examples, anonymity not only reduces the
speaker’s private costs of speaking but also may be seen to advance
two important social goals as well. First, anonymity encourages contri-
butions to the marketplace of ideas by eliminating barriers both to
speaking (such as age, social status, or ethnicity) and to listening
(such as fear of social censure or geographical isolation).'”? Protect-
ing anonymity helps those with inside information sound the alarm
against threats to public welfare, and it helps citizens to check abuses
by powerful institutions, corporations, and actors.'”3 Second, anony-

be taken seriously within a male-oriented culture. See Heymann, supra note 2, at
1398-1400; Levmore, supra note 12, at 2208-09, 2213-14.

170  See also Heymann, supra note 2, at 1404-05 (providing an example of one pro-
fessor who admittedly wrote mystery novels under an authornym for fear of being
rejected for tenure).

171 See, e.g., WALTER IsaacsoN & Evan THomas, THE Wise Men 383-85 (1986).

172 It does this in part by encouraging speakers to contribute to public discourse
without fear. Kang observes that “individuals are less fearful in cyberspace” because
their “physical body is never at risk.” See Kang, supra note 154, at 1161. Anonymous
speech also encourages audiences to listen without allowing the identity of the
speaker to prejudice their interpretation of his message. See Lidsky, supra note 10, at
896 (arguing that the widespread use of anonymity and pseudonymity on the Internet
“disguises status indicators such as race, class, gender, ethnicity, and age, which allow
elite speakers to dominate real-world discourse™); Post, supra note 42, at 640 (“In
most circumstances we attend as carefully to the social status of a speaker, and to the
social context of her words, as we do to the bare content of her communication.”).
Lee Bollinger offers another argument that, if true, applies equally well to anonymous
speech; he contends that one of the functions of the First Amendment is to make us
more tolerant of others by bringing us into contact with diverse ideas and viewpoints.
Lee C. BOLLINGER, THE TOLERANT SocieTy 50 (1986).

178 See Vincent Blasi, The Checking Value in First Amendment Theory, 1977 Am. B.
Founp. Res. ]. 521, 527. Anonymity also enables speakers to initiate social movements
to challenge repressive regimes. See Seth F. Kreimer, Technologies of Protest: Insurgent
Social Movements and the First Amendment in the Era of the Internet, 150 U. Pa. L. Rev. 119,
163-70 (2001).
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1574 NOTRE DAME LAW REVIEW [voL. 82:4

mous speech promotes democratic self-governance, which Alexander
Meiklejohn and others have argued is the ultimate aim of the First
Amendment.'”* The inclusion of voices in public debate that might
not otherwise be heard, particularly the voices of those with less power
and influence, makes public discourse and ultimately our system of
government more democratic. By increasing the likelihood that
unconventional perspectives will be brought to bear on important
social problems, anonymity may help generate creative solutions. And
even if it does not, citizens who participate in public discourse are
more likely to seek out information about important policy issues and
thus to become more capable of exercising democratic self-
governance.

3. Justifiable Retaliation

A darker side of anonymity is revealed, however, when we con-
sider various other reasons why authors may wish to speak without
attribution. One prominent reason is that the speaker wants to con-
ceal his identity because he fears the negative consequences of having
spoken falsely. The disgrunted employee may wish to spread lies
about his employer with impunity; the anonymous reviewer may wish
to settle a personal score; a confidential informant or spy may wish to
sow the seeds of discontent or control public opinion. More gener-
ally, the pathological liar (Epimenides’s Cretan in our earlier exam-
ple)!?® is likely to be better off speaking anonymously than with
attribution; unaware of the liar’s true identity, people may accord his
anonymous speech more credit than, on balance, it is due.'”® Thus
Schopenhauer may have been exaggerating when he called anony-

174  See Mills v. Alabama, 384 U.S. 214, 218 (1966) (“[T]here is practically universal
agreement that a major purpose of [the First] Amendment was to protect the free
discussion of governmental affairs.”); ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITs
RELATION TO SELF-GOVERNMENT 3741 (1948) (arguing that speech not relevant to
self-government is protected by the Due Process Clause, but not by the First Amend-
ment); Alexander Meiklejohn, The First Amendment Is an Absolute, 1961 Sup. C1. Rev.
245, 253-56; Cass R. Sunstein, Free Speech Now, 59 U. Cni. L. Rev. 255, 313-14 (1992)
{noting the First Amendment reflects a “structural commitment to deliberative
democracy”).

175  See supra note 128 and accompanying text.

176 In addition, it may be more difficult to track down and punish a truly anony-
mous speaker. Whether a rule forbidding anonymity would give rise to substantial
social benefits for this reason alone, all other things being equal, is nevertheless diffi-
cult to say. People who wished to speak falsely might simply flout a rule requiring
them to disclose their frue identities. Compare McIntyre v. Ohio Elections Comm’n,
514 U.S. 334, 352-53 (1995) (questioning the difficulty of enforcing bans on dissemi-
nating false documents against anonymous authors as opposed to wrongdoers using
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mous speech “the refuge for all literary and journalistic rascality,” but
he cogently stated the case for author attribution as a curb to abuse:

[W]lhen a man publicly proclaims through the farsounding trum-
pet of the newspaper, he should be answerable for it, at any rate
with his honor, if he has any; and if he has none, let his name neu-
tralize the effect of his words. And since even the most insignificant
person is known in his own circle, the result of such a measure
would be to put an end to two-thirds of the newspaper lies, and to
restrain the audacity of many a poisonous tongue.!””

Nearly two hundred years after Schopenhauer, the Internet has
come to exacerbate this dark side of anonymity due to its “disinhibit-
ing effect” on many speakers. Studies show that even when an
Internet user is not anonymous and knows the recipient of his e-mail
message, the speaker is more likely to be disinhibited when engaged
in “computer mediated communication” than in other types of com-
munications.}” The technology separates the speaker from the
immediate consequences of her speech, perhaps (falsely) lulling her
to believe that there will be no consequences. Since the Internet mag-
nifies the number of anonymous speakers, it also magnifies the likeli-
hood of false and abusive speech.

4. Collateral Benefits

A fourth possibility, related to the preceding one, is that the
speaker wishes to conceal his identity in order to enhance the
probability of obtaining some collateral benefit to which he is not
entitled, or which could otherwise be obtained only at higher cost.?7?

false names), with id, at 382 (Scalia, J., dissenting) (arguing that a signing require-
ment would significantly deter authors from lying).

177 ARTHUR SCHOPENHAUER, THE ART oF LiTeraTURE 77 (1960).

178 See Adam N. Joinson, Disinhibition and the Internet, in PSYCHOLOGY AND THE
INTERNET 75, 79-81 (Jayne Gachenback ed., 2d ed. 2007); Danah Boyd, Faceted Id/
Entity: Managing Representation in a Digital World 30 (Aug. 9, 2002) (unpublished
M.S. thesis, Brown University), available at http://www.danah.org/papers/Thesis.Fac-
etedldentity.pdf (“[I]n anonymous situations, people’s lack of fear of retribution or
sense of other people undermines the effectiveness of social regulation.”); M.E.
Kabay, Anonymity and Pseudonymity in Cyberspace 10 (Mar. 1998) (unpublished
manuscript), available at http://www2.norwich.edu/mkabay/overviews/anonpseudo.
pdf (arguing that anonymity lowers peoples “normal inhibitions” because “the dein-
dividuation of anonymous people lowers their self-reflective propensities”).

179 To be sure, the First Amendment does not protect fraud: for example, using
fake identification to obtain liquor or cigarettes, to register to vote, or to obtain a
driver’s license or passport. Cf. Hiibel v. Sixth Judicial Dist. Court, 542 U.S. 177,
187-88 (2004) (upholding requirement that persons detained on “reasonable suspi-
cion” of criminal activity identify themselves to police). Clearly, the state may require
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To cite one example, one can imagine a book reviewer who wishes to
conceal his identity because people would be more likely to conclude
that the review is biased if the author’s identity were known. History is
indeed replete with examples of writers who published favorable
reviews of their own work or other accomplishments, either anony-
mously!® or under pseudonyms.'®! Alternatively, a speaker may wish
to conceal his identity as the funding source for political advertise-
ments in order to deflect suspicion, post-election, that the prevailing
candidate is repaying the funder from the public fisc. Or consider the
copyright infringement cases discussed in Part L.C. When I transmit
copyrighted materials to another person, I may well be expressing
something true and valuable (e.g., “I like this music,” or “I think you
will enjoy this song”). But the main reasons I choose to transmit
anonymously may be to shield myself and the recipient from copyright
liability, assuming the transmission is without consent of the copyright
owner, and to induce future exchanges.

Arguably all of the phenomena described above could simply be
listed as further examples under the heading “Justifiable Retaliation.”
We separate them out only to make the point that, in these instances,
the speaker may well be telling the truth: He may believe that his work
is admirable, or that his political party deserves to win, or that the file-
shared music is worth listening to.182 (Depending on the circum-
stances, he may not face retaliation either, other than in the soft sense
of suspicion or disbelief; though in the copyright and breach-of-confi-
dentiality cases the penalties could be much more serious.) The pub-
lic nevertheless also has some interest in knowing the identity of the

disclosure of identity in order to obtain a wide range of government benefits, without
incurring liability for compelling speech. Our examples above, however, touch upon
the publication of expressive speech to obtain collateral benefits such as public
acclaim or political favors.

180 See, e.g., PAUL ZWEIG, WaLT WhiTMan: THE MAKING OF THE PogrT 271-73 (1984)
(discussing Walt Whitman’s anonymous self-reviews).

181 Steven D. LEVITT & STEPHEN J. DUBNER, FreakonOMICS 121-22 (rev. ed. 2006)
(discussing an author’s favorable statements about himself under the pseudonym
“Mary Rosh”). One might publish an anonymous review of another’s work for similar
reasons, that is, to minimize the suspicion of bias (either for or against the author).
An author’s publication of anonymous reviews also might be compared to publishing
a study without revealing that it is being funded by a person or entity that stands to
benefit from a particular conclusion.

182 Another example might be that of a doctor, lawyer, or other fiduciary who
anonymously discloses truthful, but confidential, information about a patient or cli-
ent. Whether the motivation was to attain some collateral benefit or to settle a score,
the author’s interest in anonymity is clearly at odds with the perceived social benefits
of enforcing legal duties of confidentiality.
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source, so as to judge for itself the credibility of the review, or the
potential for political corruption or other rent-seeking behavior; or,
assuming that the application of copyright liability to file-sharing is on
balance socially desirable, to discourage the unauthorized transmis-
sion of copyrighted works.

5. The Boy Who Cried Wolf

A fifth possibility is that the speaker prefers anonymity because
she perceives that the public will accord her speech less value—to the
public’s own detriment, as well as to the speaker’s—if it realizes her
identity. Everyone but the wolf, after all, would have been better off
had the boy in Aesop’s fable been credited on the one occasion on
which he spoke the truth about the lupine menace. As noted above,
when the public perceives the probability of a given speaker speaking
the truth as being below the average for speakers generally, the
speaker is likely better off speaking anonymously than he would be if
he revealed his true identity. In this instance, however, withholding
the speaker’s identity also may protect the public against (rationally)
underestimating the truth-value of the statement.

III. TowarD A NORMATIVE STANDARD

The analysis presented above suggests, among other things, that
attribution often provides valuable information for speech consumers,
and accordingly that audiences will tend to discount speech from an
undisclosed source. Some authors nevertheless prefer to publish
anonymously, either because of the intrinsic satisfaction anonymity
gives them, or because they believe that anonymity shields them from
adverse consequences that they would suffer if their identities were
known. Yet our positive analysis standing alone leads to few if any
clear normative conclusions concerning the appropriate legal
response to anonymous speech. In crafting a normative analysis,
therefore, we draw upon traditional First Amendment principles to
provide some weight to the various interests that our normative analy-
sis has identified as relevant. We argue below that existing First
Amendment law generally assumes that more speech is better than
less, even if a necessary byproduct of more speech is the production of
more harmful speech, and that audiences for core First Amendment
speech are largely rational and capable of self-governance. Whether
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or not these assumptions are demonstrably true,!8® they are deeply
enmeshed in our constitutional system, and rules that comport with
them are more likely to withstand constitutional scrutiny. Taking
these assumptions as our starting point, we can begin to devise stan-
dards for the regulation of anonymous speech, based upon the pre-
mise that the potential chilling effects of compulsory disclosure are
real and must be given substantial weight, and that audience self-help
is, in general, an adequate if imperfect substitute for compulsory dis-
closure. We develop this analysis and apply it to some current matters
of controversy in the following Part.

A. Assessing the Social Cosls and Benefits of Anonymous Speech

One way of further analyzing the social costs and benefits
described in Part II is to consider the consequences of a hypothetical
rule that required speakers to disclose their identities under all cir-
cumstances. An obvious consequence of a rule forbidding anonymity
would be that some authors who crave anonymity for intrinsic reasons
might prefer not to publish at all. On the other hand, authors who
speak anonymously only to avoid wrongful retaliation could be
induced to speak with attribution if retaliation could be deterred in
other ways. Indeed, for this class of speakers, a system that simultane-
ously compelled disclosure of authorial identity and effectively pre-
vented retaliation would be preferable to one that merely protected
anonymity, because (1) speech consumers would stand to benefit
from knowing the speaker’s identity, and (2) the speaker would stand
a better chance of being taken seriously, all other things being equal.
Reality suggests, however, that retaliation (let alone mere social ostra-
cism) can never be prevented with 100% effectiveness, and thus thata
rule forbidding anonymity almost certainly would discourage some
apprehensive speakers from coming forward. Stronger penalties
against retaliation nevertheless could ameliorate some of the negative
consequences of a nonanonymity rule (though such penalties could
give rise to other negative consequences such as an increase in the
cost of false positives, i.e., erroneous determinations that wrongful
cetaliation has occurred). In addition, a rule forbidding anonymity
might cause the public to accord too little weight to truthful warnings
emanating from speakers such as the Boy Who Cried Wolf—though
potential wolf-criers who recognize this problem in advance would
have a marginally greater incentive not to develop a reputation as

183 They may well be false in some commonplace settings. See Derek E. Bambauer,
Shopping Badly: Cognitive Biases, Communications, and the Fallacy of the Marketplace of
Ideas, 77 U. Covro. L. Rev. 649, 70405 (2006).
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wolf-criers in the first place. A rule requiring them to disclose their
identities therefore could conceivably have a net positive effect on the
dissemination of truthful information, at least in the long run.!8¢
On the other side of the ledger, a rule that required speakers to
disclose their identities would deter some members of the third class
of anonymous speakers—those who fear justifiable retaliation—from
coming forward. But this result might appear to be a positive social
good, to the extent this class of speakers gives rise to greater social
losses than private benefits.’®> Moreover, a rule protecting this class
against retaliation would make no sense, even if it were feasible, pre-
cisely because such a rule would immunize the class from liability for
defamation, product disparagement, and other conduct that the legal
system (rightly, in our view) condemns. A disclosure rule also would
require speakers in the fourth class, those seeking collateral benefits,
to reveal their identities—and this too would appear to be a social
good, if, for example, it would enable speech consumers to draw
appropriate inferences about the credibility of the speech at issue.186
What the preceding analysis suggests, unfortunately, is that any
attempt to tally up the social costs and benefits of anonymous speech
is destined to be indeterminate; or, to put it another way, that our
positive analysis standing alone leads to few if any clear normative con-
clusions. On the one hand, it is conceivable (though, we think,
unlikely) that a rule forbidding anonymity altogether would maximize
social welfare, even when the potential chilling effect with respect to
speakers falling into categories one and two—those who crave ano-
nymity for intrinsic reasons, and those who fear wrongful retaliation—
is taken into account. Surely some of these speakers would continue
to speak out, even at some risk or discomfort to themselves; those risks
could be reduced somewhat by increasing the penalties for retaliation,
and whatever social losses that would nevertheless ensue would have

184 An analogy can be drawn to the firm that wants consumers to recognize its
trademark as symbolizing a consistent level of quality. Sez supra note 125,

185  But see N.Y. Times Co. v. Sullivan, 376 U.S. 254, 279 n.19 (1964) (“Even a false
statement may be deemed to make a valuable contribution to public debate, since it
brings about ‘the clearer perception and livelier impression of truth, produced by its
collision with error.”” (quoting JoHN STUART MiLr, ON LiBerTY 15 (1947))).

186 This is not to say that all cases arguably falling into this or other categories
would be easy cases. Speakers may have mixed motives for retaining anonymity—or it
may be difficult to discern what the speaker’s motive is at all. Political speech in
particular may be difficult to disentangle. On the one hand, speakers may rightly fear
retaliation for speaking their minds in a public forum. On the other, knowing who
has funded a political advertisement provides some insight into who is likely to be
showered with benefits flowing from the public fisc, if the candidate whose position
aligns with the advertisement comes to power.
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