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INTRODUCTION

The 1978 Kentucky statute mandating the display of the Ten Commandments (Ten Commandments Statute) in every classroom of the state is most
instructive in the crisis of moral education in the United States.' Since the
law was stricken as unconstitutional by the U.S. Supreme Court in 1980,2
any possible use of the Ten Commandments has been pushed aside. By
contrast, the failure of provision for prayer in public schools has not stemmed
efforts to retest that issue by securing only voluntary student prayers or
moments of meditation. When asked about the use of the Ten Commandments, one of my senator's staff members responded with a moderately
encouraging letter on school prayer.
Since 1979-1980, however, there has been increasing concern with the
failure of our society to inculcate virtue, and many voices have been raised
about our moral decay. Perhaps the most striking title that illustrates this
concern is Why Johnny Can't Tell Right From Wrong.3 Educators who
insist that their curriculum is not value-free do not satisfy critics concerned
with the lack of effectively enforced rules in schools. It is no longer simply
an issue of violations of the dress code or even academic fraud, such as
cheating on examinations or plagiarized term papers, but rather of murder
and rape on the schoolgrounds. In What Is Moral and How Do We Know
It,4 published in Commentary, and in The Moral Sense,5 the eminent
criminologist James Q. Wilson seeks the basis of moral knowledge - his
work is not merely an academic exercise in ethical theory. There also is an
unashamedly didactic manual, which is a best seller. This is William J.
Bennett's The Book of Virtues.6 Its success is a significant sign that parents
still want to inculcate distinctions between right and wrong, as once was
done by the now quaint lessons of McGuffey Readers7 and the stories of the

1. Ky. REV. STAT. ANN. § 158.178 (Banks-Baldwin 1980).
2. Stone v. Graham, 449 U.S. 39 (1980) (holding the statute unconstitutional under the
First Amendment Establishment Clause).
3. WILLIAM KILPATRICK, WHY JOHNNY CAN'T TELL RIGHT FROM WRONG (1992)
(studying widespread moral illiteracy and the case for character education).
4. James Q. Wilson, What Is Moral and How Do We Know It?, 95 COMMENTARY 37
(June 1993). Later issues of this journal contain responses from readers with many references
to natural law and to the Ten Commandments.
5. JAMES Q. WILSON, THE MORAL SENSE (1993).
6.

THE BOOK OF VIRTUES: A TREASURY OF GREAT MORAL STORIES (William J. Bennett

ed., 1993) (collection of well-known works that teach virtue).
7. See JOHN H. WESTERHOFF, MCGUFFEY AND His READERS: PIETY, MORALITY, AND
EDUCATION IN NINETEENTH-CENTURY AMERICA (1978).

TEN COMMANDMENTS ON SCHOOLROOM WALLS

1997]

heroic rise of Horatio Alger's boys in Rags to Riches.'
There has come into being a new body of legal knowledge that shows
how the Ten Commandments traditionally were used to teach the moral
restraint that undergirds obedience to law. Among the most eminent sources
is Judge John T. Noonan of the U.S. Court of Appeals for the Ninth Circuit.
His conclusion as a legal historian is that the Ten Commandments "have
been the most influential law code in history."9 In Law and Revolution,
Harold J. Berman writes that King Alfred the Great, gathering together the
laws of the Saxons a thousand years ago, prefaced them with the Ten
Commandments as translated from the Latin Bible.'
John Witte, Jr.,
discusses the use of the Ten Commandments in reformulating the civil law
of modem states." Built around the central concept of loyalty, George P.
Fletcher, a contemporary U.S. legal philosopher, gives specific legal content
to the ancient commandments of the Hebrew covenant with the Lord, "Thou
Shalt Not Betray Me" and "Thou Shalt Be One with Me."' 2 Two strong
voices attesting the indebtedness of our legal system to religious teachings,
which include the Ten Commandments, are Mary Ann Glendon in Rights
Talk: The Impoverishment of PoliticalDiscourse3 and Stephen L. Carter in
The Culture of Disbelief.4
The time is ripe to examine afresh the token affirmation in Kentucky,
through its legislature and courts, that our society possesses a moral compass.
Although the academic community dreams of complete freedom from norms
8. See EDWIN P. HOYT, HORATIO'S Boys: THE LIFE AND WORKS OF HORATIO ALGER,
JR. (1974).
9. JOHN T. NOONAN, JR., THE BELIEVER AND THE POWERS THAT ARE: CASES, HISTORY,
AND OTHER DATA BEARING ON THE RELATION OF RELIGION AND GOVERNMENT 4 (1987).
10.

HAROLD J. BERMAN, LAW AND REVOLUTION: THE FORMATION OF THE WESTERN

LEGAL TRADITION 65 (1983); see also Harold J. Berman, The Interaction of Spiritual and
Secular Law: The Sixteenth Century and Today, The Maurice & Muriel Fulton Lecture at The
Law School, The University of Chicago (May 6, 1997) (transcript available from author)
[hereinafter Berman, The Fulton Lecture].
11. See John Witte, Jr. & Thomas C. Arthur, The Three Uses of the Law: A Protestant
Source of the Purposesof Criminal Punishment?, 10 J.L. & RELIGION 433-65 (1993-94); John
Witte, Jr., The Development of Herman Dooyeweerd's Concept of Rights, 110 S. AFR. L.J.
543-62 (1993); John Witte, Jr., Essay, A New Concordanceof Discordant Canons: HaroldJ.
Berman on Law and Religion, 42 EMORY L.J. 523-60 (1993); John Witte, How to Govern a
City on a Hill: The Early Puritan Contributionto American Constitutionalism,39 EMORY L.J.
41-69 (1990); John Witte, Jr. & Harold J. Berman, The Transformation of Western Legal
Philosophy in Lutheran Germany, 62 S. CAL. L. REv. 1573-1660 (1989) (all detailing how
the Ten Commandments were used in the formulation of the law in the modem state); see also
Berman, The Fulton Lecture, supra note 10.
12. GEORGE P. FLETCHER, LOYALTY: AN ESSAY ON THE MORALITY OF RELATIONSHIPS,

chs. 3-4 (1993).
13. MARY ANN GLENDON,

RIGHTS TALK:

THE

IMPOVERISHMENT

OF POLITICAL

DISCOURSE (1991).
14. STEPHEN L. CARTER, THE CULTURE OF DISBELIEF: HOW AMERICAN LAW AND
POLITICS TRIVIALIZE RELIGIOUS DEVOTION (1993).
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and proclaims moral relativism to be a way toward liberation, public policy
depends upon a consensus about what ought or ought not to be done. The
eminent legal historian Harold J. Berman, states that it would be preferable
for people to think of the law as based on " 'the Ten Commandments or the
church or maybe the English common law tradition"' rather than only as
what legislators and the latest courts determine. 5 Some way of including
the Ten Commandments in basic education ought to succeed. Mary Ann
Glendon quotes with approval, but not with total agreement, the judgment
that " 'the moral bottom has fallen out of culture.' ,,16
The value of studying the Ten Commandments Statute is that its story is
related in the archives of the newspapers, the Courier-Journal and the
Louisville Times. These reports cover the statute's implementation, debates
between spokespersons in a polarized community, the invalidation of the law,
and the consequences of a failed public policy.17
Although Stone v. Graham is cited in subsequent decisions of the
Supreme Court, it is by no means frequently followed. Only 10 of 159
decisions are classified as following the Stone decision.
Nine distinguish
8
other aspects, and thirty-two fail to follow Stone.
II.

THE ORIGIN OF THE

1978 KENTUCKY TEN COMMANDMENTS STATUTE

Mrs. Claudia Riner, Democratic Representative from East Central
Louisville, introduced the bill in the legislature of Kentucky. 9 Her
husband, Tom, was minister of the Logos Baptist Church and active in the
Kentucky Heritage Foundation. 20 The bill, which was passed into law,
required the posting of a plaque bearing the Ten Commandments on the wall

15. Tracy Thompson, Society's Values on Trial: Emory ProgramHelps Students Examine
Ancient Link Between Law and Theology, ATLANTA J.-CONST., Mar. 26, 1988, at 10 (quoting
Harold J. Berman). For elaboration, see HAROLD J. BERMAN, FAiTH AND ORDER: THE
RECONCILIATION OF LAW AND RELIGION 1-21, 289-312 (1983).
16. GLENDON, supra note 13, at 5.
17. The Courier-Journaland The Louisville Times are local Kentucky newspapers.
Through the kindness of Miss Sharon Bidwell of the library of the Courier-Journal,525 West
Broadway, Louisville, Kentucky 40202, I have a file of articles, editorials, and letters to the
editor from both newspapers. I received no help from either the proponents or the opponents
of the statute.
18. Stone v. Graham, 449 U.S. 39 (1980); 1.8 SHEPARD'S UNITED STATES CITATIONS:
CASES 435-501 U.S., at 533-34 (7th ed., case ed., 1994). Stone is No. 15 in Terry Eastland's
RELIGIOUS LIBERTY IN THE SUPREME COURT; it is the shortest of all cases and lacks any
comment. See TERRY EASTLAND, RELIGIOUS LIBERTY IN THE SUPREME COURT: THE CASES
THAT DEFINE THE DEBATE OVER CHURCH AND STATE 251-56 (1995) (discussing Stone, 449
U.S. at 39, which is Case No. 15).
19. See Disqualification of Riners Is Upheld by Baptists, LOUISVILLE TIMES, July 18,
1980, at C11.
20. Id.
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of each public school classroom.21 The plaques were to be purchased from
private contributions.2 2 The Riners raised about $200,000, and plaques were
posted in about 20,000 of the 30,000 classrooms of the state.23
The statute provided in its entirety:
(1) It shall be the duty of the Superintendent of Public Instruction, provided sufficient funds are available as provided in subsection
(3) of this section, to ensure that a durable, permanent copy of the
Ten Commandments shall be displayed on a wall in each public
elementary and secondary school classroom in the Commonwealth.
The copy shall be sixteen (16) inches wide by twenty (20) inches
high.
(2) In small print below the last commandment shall appear a
notation concerning the purpose of the display, as follows: 'The
secular application of the Ten Commandments is clearly seen in its
adoption as the fundamental legal code of Western Civilization and
the Common Law of the United States.'
(3) The copies required by this section shall be purchased with
funds made available through voluntary contributions made to the
State Treasurer for the purposes of this section.24
Section 2 of this statute states a secular intent to make the Decalogue
known as "the fundamental legal code of Western Civilization and the
Common Law of the United States. 2 5 But who were the people who
backed this law? And who were those who professed that the law had only
a secular intent? The support came largely from Baptist ministers, white and
black, and from some smaller denominations, such as the Assembly of God
and the Nazarene. Black support came from the Kentucky Southern
Christian Leadership Conference (SCLC). The president of the SCLC said:
"'The Ten Commandments is the basis of our law.... Children should be
familiar with it. I support that.' "26
In an interview with the Courier-Journal,the most articulate local
minister, Mr. Jack Roberts, argued, "'There is a moral code that makes this

21. Ky. REV. STAT. ANN. § 158.178(1) (Banks-Baldwin 1980) (repealed 1981).
22. Id. § 158.178(3) (stating that voluntary contributions were be made to the state, which
would then purchase the plaques).
23. Supreme Court Rejects Ten Commandments Law, LOUISVILLE TIMES, Nov. 17, 1980,
at Al.
24. Ky.REV. STAT. § 158.178 (1)-(3).
25. Id. § 158.178(2).
26. Clarence Matthews, SCLC Favors Commandments in Schools, LOUISVILLE TIMES,
Apr. 1, 1981, at A8 (quoting the Rev. Charles Kirby, pastor, Southern Star Baptist Church).
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country what it is. A heritage that keeps a society within checkpoints
avoiding chaos.' ,,27 He amplified "his belief that 'America is what it is
because the foundations on which it was built [are] those moral principles of
the six commandments from the Decalogue.' 28
Mr. Roberts, who had worked in a warehouse and served as a Teamsters
union officer, reflecting on the work ethic of his fellow workers, stated:
"Any company will tell you that the man who practices the Christian
faith is a man you can trust. I've been a shop supervisor and I
know. He'll give you eight hours work for his eight hours pay. You
don't have to stand over him. Christianity makes better politicians
if you want to get right
down to it although ' 29
politically inclined."

as I say -

I am not

These two moral claims made by Mr. Roberts are flawed because he
identifies morality with "faith" and fails to acknowledge the classical GrecoRoman source of many of the beliefs of our country's founders, the
rationalist context of the Enlightenment, which sought to encompass universal
principles independent of any specific faith, and that the Ten Commandments
are Jewish as well as Christian and are reinterpreted in Islam. The ground
of moral authority is not founded, as Thomas Jefferson made the case for
moral imperatives, on consensus between sects and religions, or on reason
and experience. Mr. Roberts appeals to only one authority: The Bible. He
believes implicitly that "the word of God is the King James Version. 30
This is the Authorized Protestant 1611 A.D. version of The Bible. Clearly,
Mr. Roberts ignores the appeal of English Catholics to the Douay translation.
He is a "'very fundamental preacher,'" avowedly "'dogmatic,'" who
believes the biblical story of creation to be true and Darwin's theory of
evolution a contradiction to sacred truth. 31 Therefore, he objects to "'the
schools ...

tion.

,'32

teaching atheistic theology or doctrine tied in with evolu-

Mr. Roberts continued:

27. F. W. Woolsey, Crusadingfor the Commandments: Who Is the Rev. Jack Roberts and
Why Is He Fighting So Hard to Return the Ten Commandments to the Walls of Bullitt County
Classrooms?, COURIER-JOURNAL, July 3, 1981, at 7 (Magazine) (quoting Mr. Roberts).

28. Id. This comment is valuable because the "Second Table duties," beginning, "Honor
thy father and thy mother" are more acceptable as being distinctively moral, whereas the first
four commandments, known as the "First Table duties" are considered to be those governing
the relationship of man to God. This important distinction, we shall see, was made by the
Supreme Court, whose decision referred to the first and second parts of the Decalogue. See
Stone, 449 U.S. at 41.
29. Woolsey, supra note 27, at 7 (Magazine) (quoting Mr. Roberts).
30. Id.
31. Id. (quoting Mr. Roberts).
32. Id. (quoting Mr. Roberts).
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"I am not saying do not teach evolution as a theory. . . If you
teach evolution, it is only a theory.... If taught, it should be as a
theory, along with the biblical account that God created man and that
he made him to walk upright. There is nothing wrong with
presenting all sides of the picture. 33
Mr. Roberts goes beyond merely using his biblical interpretation to
require curricular changes in biology courses. His purpose in placarding the
Ten Commandments is to staff the schools with fundamentalist teachers. In
the newspaper interview he stated,
"One of the virtues of [having] the framed Ten Commandments
posted in the schools" . . . is that [since] "the atheistic doctrine of
evolution... so contradicts the Ten Commandments teachers would
be ill at ease teaching that doctrine with the Commandments on the
wall. If there is a God, how could the teacher teach atheism? If
God created man, how could he teach evolution? This isn't every
teacher .... There are a lot of good Christian teachers. 34
In the interview, the reporter asked Mr. Roberts if it were "possible...
that some teachers ... don't believe in God at all? ' 35 Mr. Roberts replied,
"'I would have to argue that I don't think they could be good teachers
without believing in God. First of all, the basic principle of knowledge is
based upon a person's willingness to accept the fact of God.' ,36
Although the Kentucky law professed only a "secular application of the
Ten Commandments,, 37 the statements of its proponents arouse suspicions
that they were using the posting of the document as part of a religious
agenda that would substitute Creationism for Darwinian evolution in the
school and force a religious test of professing a Creator God on teachers.
The supporters of the law may fairly be called representatives of the
"religious right," and the four or five opponents of the law who brought suit
in Stone may fairly be called largely, but not exclusively, representatives of
"liberal" religion or the "religious left." These terms were not used by the
press. Nevertheless, however misleading the connotations of such labels,

33. Id. (quoting Mr. Roberts).
34. Id. (quoting Mr. Roberts).
35. Id.
36. Id. (quoting Mr. Roberts). Mr. Roberts had previously been a part-time preacher who
took mail-order Bible courses and received material from the Moral Majority headquarters of
Jerry Falwell. Later in this article, we will consider Mr. Falwell's defense of the Ten
Commandments Statute because it is a polemic against the Supreme Court's decision.
37. Ky. REv. STAT. ANN. § 158.178(2).
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there certainly was a polarization of conviction. Four Louisville residents in
opposition to the statute were represented by William C. Stone of the
Kentucky Civil Liberties Union.38 Mr. Stone, himself, is reported to be a
Unitarian, and he characterized his clients as a nonbeliever, a Roman
Catholic, and a Rabbi.3 9 The plaintiffs were an urban rather than a rural
group and included those from very different traditions and persuasions. A
fifth opponent, who was a Quaker,40 later joined the suit, making it
dominantly a lay group. These opponents were representatives of very small
groups in Kentucky. Discord on the right was demonstrated when the
Southern Baptist Convention withdrew the accreditation of the Riners, who
were the originators of the Ten Commandment Statute,4 ' yet no Baptist
joined in the Kentucky Civil Liberties Union action. So-called main-line
Protestants, that is, Methodists, Presbyterians, Episcopalians, Congregationalists, and Lutherans, were reported to be neither in support of nor in
opposition to the statute.
11. IS THE LAW CONSTITUTIONAL?
THE KENTUCKY SUPREME COURT DECISION

Arguments put forth in the initial Stone v. Graham case against the
statute failed to convince the Franklin Circuit Court, which upheld the statute
as constitutional.4 2 The case was appealed to the Kentucky Supreme
Court.43 The Kentucky Supreme Court also upheld the Ten Commandments
Statute. However, Justice Lukowsky, in his dissent, stated that "the
Kentucky Bill of Rights does not permit such a mandatory display."
Section 5 of the Kentucky Bill of Rights states: "No preference shall ever
be given by law. . . to any particular creed." 45 Because Mr. Stone asserted
this right in his opposition the placarding of school walls with the copies of
Ten Commandments, the Ten Commandments had to be characterized as a
"creed." Justice Lukowsky further stated,

38. Livingston Taylor, State High Court Backs Commandments Law,
Apr. 23, 1980, at Al.

COURIER-JOURNAL,

39. Supreme Court Rejects Ten Commandments Law, supra note 23, at Al.

40. Taylor, supra note 38, at Al.
41. John C. Long, Baptist Convention Disqualifies Riners, Drops Their Proposal,
COURIER-JOURNAL, June 13, 1980, at B1; John C. Long, Riner Calls Disqualification by
Baptists 'Incredible,' COURIER-JOURNAL, June 14, 1980, at B3; Disqualification of Riner Is

Upheld by Baptists, supra note 19, at C 11.
42. 599 S.W.2d 157 (Ky.), rev'd, 449 U.S. 39 (1980).
43. Id.
44. Id. (Lukowsky, J., dissenting); see also Taylor, supra note 38, at Al (reporting on the
Kentucky Supreme Court decision and Justice Lukowsky's decision).
45. Ky. CONST. Bill of Rights § 5.
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It is an inescapable conclusion that the Ten Commandments are a
religious creed. This is obvious from the dissension which arose
when the Superintendent of Public Instruction invited a committee of
various religious leaders.., to decide what should be the 'official'
language of the Ten Commandments to be printed . ...
The
Commonwealth admitted at oral argument that this group was unable
to agree.4 6
In this analysis, there is a missing minor premise that when sects
disagree, the basis of disagreement must be a difference of creed. Mr. Stone
used the well-known difference in moral interpretation of the Sixth
Commandment on which the Radical Reformers based their opposition to war
and capital punishment, contradicting Luther and Calvin. Justice Lukowsky
alluded to this non-credal point. He stated, "For example, the familiar
commandment 'Thou shalt not kill' is also translated as 'You must not
murder.' The difference is significant. The former can be read to prohibit
all taking of life, while the latter clearly permits legal killing, for example,
war and capital punishment. "'
In Stone, Justice Lukowsky further stated that "religious groups [ask the
state] to condone state mandated display of a creed in public school
classrooms. It cannot be., 48 Section 5 of the Kentucky Bill of Rights
protects the right of children to attend Christian schools, but it also, as Justice
Lukowsy put it, "cuts both ways." ' 9 He then invoked the wall of separation
between church and state, extending the separation to anyone who attempts
to "declare what is 'right' or 'moral' for the rest of us. ' 50 Justice
Lukowsky reasoned that if the state could legally mandate the Ten Commandments, it could some day impose the Communist Manifesto." Chief
Justice Palmore likewise thought the state was creating dangerous precedent
and joined in Justice Lukowsky's opposition to its support of a particular
46. 599 S.W.2d at 160 (Lukowsky, J., dissenting).
47. Id. Mr. Stone is correct about this divergence between the radical sects and the
orthodox Anglicans, Calvinists, and Lutherans, whose religious bodies were more or less
closely tied to civil governments; see also GEORGE H. WILLIAMS, THE RADICAL REFORMATION (3d ed. 1992). I have used this distinction between the moral interpretations contrasted
by Ernst Troeltsch as those of "church" and of "sect" See ERNST TROELTSCH, THE SOCIAL
TEACHING OF THE CHRISTIAN CHURCHES (Olive Wyon trans., 1992). I have dealt with a
sectarian or Radical Reformation version of the Ten Commandments in Paul Kuntz, Der
Sittenkodex eines Radikalen Reformators (The Moral Code of a Radical Reformer), in EUROPA
IN DER FROHEN NEUZEIT, FESTSCHRIFT FOR GONTER MOHLPFORDT, I VORMODERNE 237-47
(Erich Donnert ed., 1997).
48. 599 S.W.2d at 161.
49. Id.
50. Id.
51. Id.
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religious expression. 2 He was bothered by the notion of the state's
influence in "selling any creed."53
On the side of judging the Ten Commandments Statute constitutional is
Justice Stephenson, who made the point that the statute does not call the Ten
Commandments a "creed. 54 Hence, Section 5 of the Kentucky Bill of
Rights does not apply.5 5 But since the Kentucky Constitution mentions
"Almighty God" twice, if the statute were declared unconstitutional, the
Kentucky Constitution itself could not be permitted to be displayed because
it might be offensive to Buddhists.56 Justice Stephenson added that the Ten
Commandments have "historical as well as religious significance. 5 7
In Stone, the strongest argument in favor of the statute came from Justice
Clayton, who stated,
[T]he Ten Commandments is a code of conduct which just happens
to be rooted in Judeo-Christian history.... I fail to see how this
law advances religion beyond the fact that it may bring to one's
attention the basic tenets of a particular scheme of Western philosophical thought.
The Ten Commandments statute is not an invasion of a right, it
is a cornerstone of knowledge upon which school boards, teachers,
and parents may begin to build the intellectual foundations of
Kentucky's youth.58
The resulting vote in Stone was 3-3, and therefore, the circuit court's
of the court, who might
approval was not overturned.59 A seventh justice
60
have broken the tie, had disqualified himself.
Mr. Stone was disappointed yet reportedly ready to appeal the case to the
Supreme Court.6' In an interview, Mr. Stone stated that "the case could
take on significance nationally because he is not aware of another such Ten

52. Id.; Chief Justice Questions Commandments Law, Says It Lets State Force Doctrines,
LOUISVILLE

TiMEs, Mar. 6, 1980, at B13.

53. Sy Ramsey, Justice Palmore Questions State Role in Posting of Ten Commandments,
COURIER-JOURNAL, Mar. 6, 1980, at B2.

54. 599 S.W.2d at 158.
55. Id.
56. Id.
57. Id.

58. Id. at 157-58 (Clayton, J., concurring). Justice Clayton called the Ten Commandments
a code, not a creed. Id. at 157.
59. Id. at 157.
60. Id.

61. Taylor, supra note 38, at Al.
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'
Commandments case having been appealed to the U.S. Supreme Court."62
One sharp division in public and legal opinion was between opponents
who interpret the Decalogue as a "creed" and those who interpret it as a
"code." These terms were not defined, but it would be a fair reading to say
that the language in the Preamble and First Commandment is creed-like: "I
am the Lord thy God, which have brought thee out of the land of Egypt, out
of the house of bondage. Thou shalt have no other gods before me."63
This does profess, as a faith or a creed, that one God and one only is to be
worshipped. It professes belief in divine providence manifest in what biblical
theologians call "mighty acts of God in history."'64
It is just as true to say that the Commandments, beginning with "Honor
thy father and thy mother,65 are parts of a code. In each of the succeeding

prohibitions, "Thou shalt not" defines a wrong act that also is a crime; only
the last prohibition, forbidding coveting, names a sin that is not a crime.
Each directs the good person by requiring obedience and deters the bad
person by condemning sin or vice and by threatening punishment.
Is the Decalogue a creed or a code? We know from history that there
was a comparable division of opinion in England and the American colonies
during the seventeenth century.66 The Anglicans tended to give the Second
Table of the Decalogue priority over the First, whereas, the Puritans tended
to make the First Table a priority over the Second.67 Calling the Decalogue
a "creed" goes back to the Puritans, and calling the Decalogue a "code" goes
back to the Anglicans. 6' Two philosophers of Anglican connection, Thomas
Hobbes and John Locke, used the Commandments almost exclusively for

62. Id.
63. Exodus 20:2-3 (King James). This introduction to the Decalogue is much like the
Shema, a Jewish confession of faith based on divine proclamation, "Hear 0 Israel, the Lord
thy God, the Lord is One," which contains one aspect of what Christians profess in their
creeds. Deuteronomy 6:4.
64. G. ERNEST

WRIGHT, GOD WHO ACTS: BIBLICAL THEOLOGY AS RECITAL

12 (1952).

See generally Paul Ricoeur, Myth and History, in 10 ENCYCLOPEDIA OF RELIGION 273-82
(Mircea Eliade ed., 1987).
65. Exodus 20:12.
66. J. SEARS MCGEE, THE

GODLY MAN IN STUART ENGLAND: ANGLICANS, PURITANS,
AND THE Two TABLES, 1620-1670, at 69-70 (1976).

67. Id. at 70.
68. See id. This basic antagonism between English-speaking Protestants emerges in the
contrast between regarding the Decalogue as "religious" in the sense of divinely inspired
at 69-70. Jefferson typifies Anglican thought,
versus the Decalogue as moral wisdom. See id.
stressing the absorption of the First Table duties into the Second Table of the Law: "'The
love of God ...is but a branch of our moral duties, which are generally divided into duties
to God and duties to man.'" Paul G. Kuntz, Of Rights and Duties: A Jeffersonian Dialogue,
38 MODERN AGE 224, 225 (1996) (quoting Letter from Thomas Jefferson to Thomas Law
(June 13, 1814), in THOMAS JEFFERSON, WRITINGS 1336 (Merril D. Peterson ed., 1984)).
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their civic and moral significance. 9 They developed arguments to show
that the Ten Commandments support the legal order of the state and of
society. In this regard, our ancestors were clear where we remain confused.
Our tradition distinguished between three uses of the Law, that is, the Ten
Commandments.
The specifically religious use of the Law was
pedagological because, according to St. Paul, the Law is the "schoolmaster
leading us to Christ. ' ' 70 But the second use was didactic or moral, instructing what a person ought or ought not to do. The third use was political or
civic. Under the third use of the Law, the commandment "Thou shalt not kill
[or murder]" applies to the criminal justice system's use of capital punishment and a state's use of war to implement policy, thus, illustrating only a
moral difference and no difference in creed.7'
Moreover, if the didactic and civil uses are stressed, however, the Ten
Commandments are predominantly moral maxims of a code. If we use the
theory of three uses, a part of legal history that Supreme Court Justice
Lukowsky did not consider, his example of the various moral meanings used
in interpreting the Sixth Commandment, as counted by Jews and most
Protestants, or the Fifth Commandment, as counted by Catholics and

69. The Ten Commandments have a place in the political philosophies of Hobbes and
Locke, who influenced the founders of our nation and the education of its citizens, including
their education in scriptural morality. These aspects were not neglected by the great
theologian of our colonial period, Jonathan Edwards. The contrasting interpretations are
worked out in Chapter XXVII of my forthcoming book on the Ten Commandments.
70. Galatians 2:16 ("Wherefore the law was our schoolmaster [ttt~ayy6q] to bring us
unto Christ, that we might be justified by faith.").
71. See COSSLETT QUIN, THE TEN COMMANDMENTS: A THEOLOGICAL ExPOSITION 31-43
(1953); A.R. VIDLER, CHRIST'S STRANGE WORK (rev. ed. 1963); see also sources cited supra
note 11. The "Triplex Usus," known through the reformer's rather scholastic Latin as usus
elenchicus, usus didacticus, and usus politicus,or usus theologicus, usus normativus, and usus
civilis, would be only arcane sixteenth-century doctrine in texts of Melanchthon, Bullinger,
Bishop Hooper, and Calvin, lightened perhaps by Calvin's metaphors of the Mirror,the Light,
and the Bridle of law, and in our century, debated by Karl Barth, who came to reject the
distinction, against Emil Brunner, who defended it. EMIL BRUNNER, THE DIVINE IMPERATIVE
615-18 (Olive Wyon trans., Westminster Press 1947).
The only recent application by a U.S. lawyer-theologian is by John Witte, Jr. See Witte
& Arthur, supra note 11, passim; JOHN WITTE, JR., FROM SACRAMENT TO CONTRACT:
MARRIAGE, RELIGION AND LAW IN THE WESTERN TRADITION 52-56, 97-99 (1997); Moderate
Religious Liberty in the Theology of John Calvin, 31 CALVIN THEOLOGICAL J. 359, 397-99
(1996); John Witte, Jr., Lecture at Calvin College, The Three Uses of the Law: A Reformation
Principle in American Criminal Law (Oct. 6, 1990).
Is such a theoretical analysis implicit in U.S. legal decisions? I should argue in the
affirmative, partly on the basis of U.S. Supreme Court Chief Justice Waite, who in Reynolds
v. United States wrote: "Marriage, while from its very nature a sacred obligation, is
nevertheless, in most civilized nations, a civil contract, and usually regulated by law." 98
U.S. 145, 165 (1878). These are clearly the first and third uses of the Law. And the second
use is implicit: "Thou shalt not commit adultery," in other words, revere the holy estate of
matrimony. Abide by the terms of your contract.
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Lutherans, falls outside the strictly religious use of the law.
If the civic and moral uses are stressed, the Ten Commandments are
moral maxims of a code. Obviously, the public school has no proper
business using the Ten Commandments in a "pedagogical" sense, that is,
leading a person to confess sin and to look to God or Christ as a source of
forgiveness, redemption, and salvation. Therefore, the state and federal
constitutions might best be interpreted as condemning this pedagogical use
of the Decalogue by the state and its schools, as more or less a strictly
"religious" use. If this use is avoided, as it should be under our system, the
moral and civic uses could not only be considered constitutional, but also be
encouraged as part of the essential moral code of good citizenship.
Which uses of the Ten Commandments can be presented as knowledge
rather than as faith? Clearly the religious use is based on revelation and is
accepted on faith. But the moral and civic uses taught by eminent Jewish,
Catholic, Eastern Orthodox, and Protestant leaders also are established by
reason, independent of faith. Even those without faith can grasp that "Thou
shalt not bear false witness" is a rule necessary for just judgment in courts
of law.72 That we possess this moral knowledge was a common assumption
of thinkers of the Enlightenment, who were deeply influential in the founding
of our nation. For example, Thomas Jefferson used reason to discern that the
moral support for the republic was to be found in the religious heritage of its
citizens.73 Jefferson very carefully kept matters of faith to himself and
recognized that questions of duty and responsibility are not logically tied to
whether God is believed to be one or triune." Hence, such a theological
controversy is not pertinent to good citizenship, and Jefferson kept his antitrinitarian, Unitarian view to himself or entrusted it only to intimate
friends.7 5
72. Romans 2:14-15:
For when the Gentiles, which have not the law, do by nature the things
contained in the law, these, having not the law, are a law unto themselves.
Which show the work of the law written in their hearts, their conscience also
bearing witness, and their thoughts the mean while accusing or excusing one
another.
73. THOMAS JEFFERSON, Syllabus of an Estimate of the Merits of the Doctrines of Jesus
Compared with Those of Others, in 8 THE WRITINGS OF THOMAS JEFFERSON 1801-1806, at
223-28 (Paul L. Ford ed., 1892-99) (accompanied by a letter to Dr. Benjamin Rush). "To
the corruptions of Christianity I am indeed opposed but not to the genuine precepts of Jesus
himself. I am a Christian in the only sense he wished anyone to be; sincerely attached to his
doctrines, in preference to all others." Id. at 223.
74. See Kuntz, supra note 68, at 231.
75. Id. Jefferson's contrast of the unitarianism of Jesus and the trinitarianism of Calvin
is to defend morality independent of what he regarded as false metaphysics, "[t]hat there are
three Gods." SAUL K. PADOVER, THE COMPLETE JEFFERSON: CONTAINING HIS MAJOR
WRITINGS, PUBLISHED AND UNPUBLISHED, EXCEPT HIS LETTERS 956 (1969); see Kuntz, supra
note 68, at 231. His own position he believed morally superior to that of discounting "good
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Jefferson is, however, one of many political founders and reformers who
did profess a belief in divine providence. Further, it is hard to read
presidential papers, such as Lincoln's Second Inaugural,without finding this
aspect of a religious creed revealed in our political creed.76 Political
candidates feel compelled to profess whichever kind of faith they possess in
77
hoping for divine help and guidance when they say "God bless America!"1
Utter clarity can never be attained on questions such as "creed" versus
"code," "sacred" versus "secular." This is particularly the case when policy
decisions are made by political leaders. While a "secular" appeal convinces
some, others are swayed by an appeal to the "sacred." The war policy
against the Axis powers succeeded both because it was in the national
interest and because Hitler was flagrantly sinful and depraved. To attain utter
clarity, even if possible, would deprive political leaders of useful ambiguities.78

works," namely "[t]hat to love God with all thy heart and thy neighbor as thyself, is the sum
of religion." PADOVER, supra at 956. This is of course the summary of the Ten Commandments given in the Gospels. Mark 12:30-31; Luke 10:27. It is this summary of the Ten
Commandments that left a deep impression on Abraham Lincoln's conception of a moral
religion:
I cannot without mental reservations assent to long and complicated creeds
and catechisms. If the church would ask simply for assent to the Savior's statement
of the substance of the law: "Thou shalt love the Lord thy God with all thy heart,
and with all thy soul, and with all thy mind, and thy neighbour as thyself," - that
church would I gladly unite with. RECOLLECTED WORDS OF ABRAHAM LINCOLN 374 (Don E. Fehrenbacher & Virginia
Fehrenbacher eds., 1996); see ELTON TRUEBLOOD, ABRAHAM LINCOLN, THEOLOGIAN OF
AMERICAN ANGUISH 21-22, 97-100 (1973).
76. ABRAHAM LINCOLN, SPEECHES AND WRITINGS 1859-1865, at 686-87 (Don E.

Fehrenbacher ed., 1989) (Second Inaugural Address).
77. Thomas Jefferson in his First Inaugural Address of March 4, 1801 spoke for virtuous
citizens "acknowledging and adoring an overruling Providence, which by all its dispensations
proves that it delights in the happiness of man here and his greater happiness hereafter; with
all these blessings, what more is necessary to make us a happy and prosperous people?"
PADOVER, supra note 75, at 385-86. He concluded, "And may that Infinite Power which rules
the destinies of the universe, lead our councils to what is best, and give them a favorable issue
for your peace and prosperity." Id. at 387. See generally JOHN F. BERENS, PROVIDENCE AND
PATRIOTISM IN EARLY AMERICA, 1640-1815 (1978) (providing the background of this belief).
78. See WILLIAM EMPSON, SEVEN TYPES OF AMBIGUITY 175 (1955) (mentioning poets).
But politicians also discover
[a]n ambiguity of the fifth type ... in the act of writing [or speaking], or not
holding it all in . . . [their] mind[s] at once, so that, for instance, there is a simile
which applies to nothing exactly, but lies half-way between two things when ...
moving from one to the other. Shakespeare continually does it.
Id. (footnote omitted).
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IV. IS THE LAW CONSTITUTIONAL?
THE UNITED STATES SUPREME COURT DECISION

Neither the journalists who expressed their opinions on the decision of
the U.S. Supreme Court nor the writers of the letters to the editor appear to
have read either the majority opinion or the dissent in Stone v. Graham.
7 9 and the Louisville imes80
Although the reports in the Courier-Journal
do mention the 5-4 decision, in general, the arguments on each side of the
case are ignored. The majority view was boiled down to simplistic catchphrases such as "separation of church and state," and "wall of separation
between religion and state," which do not appear in the majority opinion or
in the Justice Rehnquist's dissent.8' The arguments of the four dissenting
Justices were all but totally ignored by the press.
The Justices of the Court kept the norm of constitutionality clearly in
mind: "The First Amendment provides, in relevant part: 'Congress shall
make no law respecting an establishment of religion, or prohibiting the free
exercise thereof. . .

.'

This prohibition is applicable to the States through

the Fourteenth Amendment. 8 2
Part of the weakness of the Ten Commandments Statute lay with the
failure of its proponents to take into account the tests for the
nonestablishment of religion, especially, "a secular legislative purpose. 8 3
The tests also require that the "primary effect ... neither advances nor

inhibits religion, [and] the statute must not foster 'an excessive government
entanglement with religion.' ""

A.

The Majority Opinion

In Stone, a majority of five Supreme Court Justices found the Kentucky
statute unconstitutional because it violated the Establishment Clause.
Although the Ten Commandments posted on walls of schoolrooms carried a

79. See Carolyn Colwell & Leslie Scanlon, High Court Rejects Kentucky's Law on
Commandments, COURIER-JOURNAL, Nov. 18, 1980, at Al.
80. Supreme Court Rejects Ten Commandments Law, supra note 23, at Al.
81. See, e.g., Editorial, Ruling Breaches Wall Between Church,State, LOUISvILLE TmIES,
Apr. 25, 1980, at A8; George Graves, Commandments May Come Down in Jefferson,
LoUIsvILLE TIMEs, Jan. 21, 1981, at BI; Bill Hamilton, Area School Officials Say
Commandments Will Come Down, LOUISVILLE TIMEs, Jan. 22, 1981, at B5.
82. Stone v. Graham, 449 U.S. 39, 40 n.2 (1980) (citing Abington Sch. Dist. v. Schempp,
374 U.S. 203, 215-16 (1963) (quoting U.S. CONST. amend. I)); see EASTLAND, supra note 18,
at 147.
83. Stone, 449 U.S. at 40 (quoting Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971)).
84. Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971) (citations omitted); see EASTLAND,
supra note 18, at 213.
85. Stone, 449 U.S. at 39.
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notation in small print claiming "the secular application.., as the fundamental legal code of ... the Common Law," 6 these are only avowed secular
purposes. Further, the other provisions of the statute were immaterial. 7
The Court held that such a use of the Ten Commandments has "no secular
Te Commandments are "plainly religious in
legislative purpose. ",88 The Ten
nature" and "do not confine themselves to arguably secular matters."8 9
Yet, the Justices allowed that the Second Table duties of man to his
neighbor, as they are traditionally called, are moralistic and deal with
"arguably secular matters." 90 The duties are concerned with "[h]onoring
one's parents, [and forbidding] killing or murder, adultery, stealing, false
witness, and covetousness." 91 These verses could not be ruled unconstitutional in public education, except for the fact that they follow verses that
concern "the religious duties of believers: worshipping the Lord God alone,
not using the Lord's name in vain, and observing the
avoiding idolatry,
92
Day.,
Sabbath
The problem is if the pericope is four-tenths plainly religious and sixtenths plainly moral, and hence secular, under what circumstances could the
whole of the Ten Commandments have a constitutional place in public
education? The problem is not insoluble if, as the Court stated in Stone, this
part of the Bible were used "in an appropriate study of history, civilization,
ethics, comparative religion." 93 I have summarized the decision to bring out
the ambiguity of condemning the Ten Commandments as a whole while
approving the majority of them and stating how use of the plainly religious
First Table duties of man to God might be used as part of a course of study
in schools.
Kinds of meaning such as secular and sacred are not "water-tight
compartments." Many arguments against use of the Ten Commandments in
public life commit the fallacy of thinking in terms of exclusive types of
meaning. For instance, it is an established practice for scholars to explain the
secular meaning of a religious text.94 One example, Philo Judaeus from
first-century Alexandria, was the first to write a treatise on the Ten
Commandments, De Decalogo, describing the disasters that befell that
Hellenic society from violating prohibitions such as "Thou shalt not bear

86. Id. at 40.
87. Id. at 41.

88. Id.
89. Id.
90. Id.
91.
92.
93.
94.

Id. at 41-42; Exodus 20:12-17.
Stone, 449 U.S. at 41-42.
Id. at 42.
See, e.g., ARDIS B. COLLINS, THE SECULAR Is SACRED: PLATONIsM AND THOMISM
IN MARSiLIO FIcINo's PLATONIC THEOLOGY (1974).
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false witness."" A contemporary Christian thinker has written The Secular
Meaning of the Gospel." Several noted modem studies have taken the
position that the secular is sacred.97
B.

The Dissenting Opinion

In his dissenting opinion, Justice Rehnquist objected to the majority's
dogmatic pronouncement that the Kentucky statute has "no secular legislative
purpose" and to its claim without hearing arguments, that "the pre-eminent
purpose for posting the Ten Commandments ... is plainly religious in
nature." 8 He stated that such a summary rejection "is without precedent
in Establishment Clause jurisprudence." 99
Justice Rehnquist questioned the religious/secular dualism argument on
grounds that the Court in previous decisions had concluded that government
and history cannot be taught in an exclusively secular way because of their
religious aspects.'tn He also stated, "Kentucky has decided to make
students aware of this fact by demonstrating the secular impact of the Ten
Commandments."' 0'1
Justice Rehnquist continued, quoting Justice Jackson in McCollum v.
Board of Education: "'[l]t remains to be demonstrated whether it is possible
...to isolate and cast out of secular education all that some people may
Not only is such strict
reasonably regard as religious instruction.' ,,"02
because
it is the role of religion
undesirable
it
is
also
impossible,
separation
to transmit in our culture "'everything which gives meaning to life.' ,103

95. 7 PHILO, OF ALEXANDRIA, PHILO 75, 77 (F. H. Colson & E.H. Whitaker trans.,
Harvard Univ. Press 1929-1962) (giving reasons why Moses should forbid false witness: to
prevent the corruption of truth and the veiling of facts, which mislead the jury and result in
injustice. Therefore, to deliberately perpetrate deception deserves condemnation.). Similarly,
adultery was considered by Philo to be worse than murder because of its disruption of many
families, over many generations.
96. PAUL M. VAN BUREN, THE SECULAR MEANING OF THE GOSPEL: BASED ON AN
ANALYSIS OF ITS LANGUAGE (1963).
97. See, e.g., HARVEY GALLAGHER COX, THE SECULAR CITY: SECULARIZATION AND
URBANIZATION IN THEOLOGICAL PERSPECTIvE (rev. ed. 1966) (one of the most discussed

books); see DANIEL J. CALLAHAN, THE SECULAR CITY DEBATE (1966).
98. Stone, 449 U.S. at 43 (citations omitted) (Rehnquist, J., dissenting).
99. Id.
100. Id. at 46 (citing Abington Sch. Dist. v. Schempp, 374 U.S. 203, 212 (1963); Engel v.
Vitale, 370 U.S. 421, 434 (1961)).
101. Id.
102. Id. (quoting McCollum v. Board of Educ., 333 U.S. 203, 235 (1948)); see Eastland,
supra note 18, at 83.
103. Stone, 449 U.S. at 46 (Rehnquist, J., dissenting) (quoting McCollum, 333 U.S. at 236).
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SECULAR VALUE OF THE TEN COMMANDMENTS

Because Justice Rehnquist's dissent was scantily reported in the local
press, an impression was created that the defeat of the Kentucky statute was
clear and final. Justice Rehnquist pointed out that procedurally and
substantively the argument of the majority is weak' °4 When taken
together, Justice Rehnquist's statements are very helpful in showing how the
Ten Commandments might constitutionally be used in public education.' °5
The per curiam opinion showed state legislators that they could argue for
the "secular" content of the Ten Commandments, "such as honoring one's
parents, [forbidding] killing or murder, adultery, stealing, false witness, and
covetousness."'' 0 6 A detailed demonstration could be made that teaching
young Americans the Ten Commandments supports observing the laws of
every state and of the federal government. However, the Kentucky
legislators settled for an airy claim that the Ten Commandments are "the
fundamental legal code of Western Civilization and the Common Law of the
United States."' 1 7 Even the trial court had found this claim "self-serving."'0 8 The difficulty lies in demonstrating the secular value of the First
Table duties, referred to in the Court's decision as "the religious duties of
believers: worshipping the Lord God alone, avoiding idolatry, not using the
Lord's name in vain, and observing the Sabbath Day."'' 9 Can these duties
be taught with a primary secular purpose or in a secular context? If
Kentucky's legislators had really meant what they wrote, they might have
detailed how each of these duties has been interpreted variously throughout
the history of civilization and especially at common law. Why assume this
cannot be achieved? If the significance of the First Table of the Commandments is to support the commandments of the Second Table in the civil use
of the Decalogue, then the use of "God" in the First Commandment is like
Thomas Jefferson's invocation of "nature and nature's God" in support of
"self-evident" rights."0 If rights are correlative to duties, then the role of
the Ten Commandments in civic education is to specify natural or selfevident duties. The Second Commandment, which forbids idolatry, for

104. Id. at 45-46.
105. See id.

106. Id. at 41.
107. KY. REV. STAT. ANN. § 158.178(2) (Banks-Baldwin 1980) (repealed 1981).
108. Stone, 449 U.S. at 41 (citing App. to Pet. for Cert. 37).
109. Id. at 42.
110. In successive drafts of The Declaration of Independence, "the Laws of Nature and of
Nature's God" occurs in the first paragraph and "endowed by their Creator with certain
inalienable rights" in the second paragraph with only slight changes such as capitalization. 2
THOMAS JEFFERSON, THE WRITINGs OF THOMAS JEFFERSON 1776-81, at 42-43 (Paul L. Ford

ed., 1892-99).
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example, would then mean respect what is ultimate rather than replace the
commandment with the power of a ruler or state in order to justify the law.
The Third Commandment forbids a false oath, thereby guarding against
perjury, and is often coupled with the prohibition of "false testimony."
Furthermore, the meaning of respect for Sabbath has in the scripture itself
the guarantee of rest from work for all, including servants, strangers, and
" ' The justices of both the state and the federal supreme courts
animals.11
knew that there are different arguments in scripture justifying the Sabbath:
one in the story of creation;' 12 another in an appeal to ex-slaves to show
the mercy to others that they desired for themselves.1 3 The Second Law
(Deuteronomy) shifted the reason from the cosmogonic to the humane:
former slaves should reflect in their history and act with sympathy toward the
stranger and all life.
The ethical principle involved in this moral appeal for rest on the
Sabbath is, of course, to extend to others what one treasures for oneself. The
Golden Rule emerges from the Deuteronomic version of the Ten Commandments," 4 and the Jewish and Christian moral instruction to do unto others
as one would have them do unto you may best provide the basis for a test of
a valid moral rule: Can it be applied to everyone? Can it be universalized?" 5
This shift in scripture from a theology of creation to a humane
consideration impressed the most noted U.S. humanist philosopher, Sidney
Hook. 1 6 When he was being prepared for bar mitzvah, he commented that
had the rabbi shown him the possibility of this interpretation, he might have
completed the ritual of initiation into Jewish manhood." 7 Rabbi Mordecai
111. "For in six days the Lord made heaven and earth, the sea, and all that in them is, and
rested the seventh day: wherefore the Lord blessed the Sabbath day, and hallowed it."
Exodus 20:11. "And remember that thou wast a servant in the land of Egypt, and that the
Lord thy God brought thee out thence through a mighty hand and by a stretched out arm:
therefore the Lord thy God commanded thee to keep the sabbath day." Deuteronomy 5:15.
112. Exodus 20:8-11.
113. Deuteronomy 5:12-14.
114. See generally ERIK H. ERIKSON, INSIGHT AND RESPONSIBILITY: LECTURES ON THE
ETHICAL IMPLICATIONS OF PSYCHOANALYTIC INSIGHT 229-43 (1964).
115. IMMANUEL KANT, CRITIQUE OF PRACTICAL REASON 43 (rev. ed. 1976) (1788).
Universalization is best known through Immanuel Kant's moral principle: "So act that the
principle of your act can be made law universal." Id.
116. Sidney Hook, On Being a Jew, 88:4 COMMENTARY 28-29 (Oct. 1989) (Sidney Hook
would have a sincere bar mitzvah rather than yield to parental pressure in being inducted into
Jewish manhood.).
117. Id. at 28-36; see also LEO PFEFFER, CHURCH, STATE AND FREEDOM 307 (1953)
(stating the "common core" of religious faith in America, with regard to the Decalogue, is that
Protestant, Catholic and Jew "acknowledge the principle of human duty set forth in the Ten
Commandments, in the teachings of the Hebrew prophets, in the Golden Rule, and in the law
of love of God and to fellow men."). Pfeffer outlines the difficulties with so-called
nonsectarian religion. Id. at 308-09. Pfeffer tells the story of difficulties resulting from
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Kaplan, the founder of Reconstructionism, specifically showed that the Ten
Commandments retain their validity on the basis of natural knowledge and
human aspiration." s This position blurs and even erases religious/secular
dualism. 1 9 The whole problem of such a dualism, invoked in interpretations of the First Amendment, may just be an intellectual mistake, because
any attempt to classify statements or acts as exclusively religious or secular
must fail. Because there can be no complete exclusion of the sacred from the
secular, forcing public schools to include only the secular, while excluding
all that is religious from the curriculum, may impose an untenable dualism
that distorts both the subject matter and the minds of teachers and students.
If the Fourth Commandment, "Remember the sabbath day," interpreted
by the majority of the Justices in Stone to be "plainly religious, ' 120 also has
a moral and secular meaning, can the same be said of the whole First
Table? 12 Surely, the most problematic are the First and Second Commandments: "Thou shalt have no other gods before me" and "Thou shalt not
make unto thee any graven image.'
In Stone, Justice Rehnquist quoted Justice Jackson in McCollum, who
claimed that generally religion transmits "'everything which gives meaning
to life,' ,,123 whereas the majority found the duties to God to be in contrast
to the duties to man. 24 Is there only religious meaning in the former? It
may seem the stronger argument to clearly exclude the sacred from the
secular and the secular from the sacred, but there are examples that bear out
Justice Rehnquist's approach.
Sigmund Freud is considered a secular thinker who judged religion to be
"an illusion."'' 25 He regarded Moses as an Egyptian and therefore of a
superior culture, and the YHWH (Old Testament God) of Mt. Sinai as
originally the force of a volcano. 126 However, Freud expressed admiration
for the First and Second Commandments of the Decalogue. 127 He was
attempts of Protestants to force the King James Version of the Bible on Catholic children in
Ellsworth, Maine, 1854, and in Boston, Massachusetts, 1859. Id. at 376-77.
118.

MORDECAI

M.

KAPLAN, THE TEN COMMANDMENTS TODAY

(1978).

119. Id.
120. Stone v. Graham, 449 U.S. 39, 41 (1980).
121. See Exodus 20:8-11; Deuteronomy 5:12-15.
122. Exodus 20:1-2. We have already seen one secular application of the First

Commandment in Fletcher's interpretation of the Covenant as loyalty. See generally
FLETCHER, supra note 12.
123. Stone, 449 U.S. at 46 (Rehnquist, J., dissenting) (quoting McCollum v. Board of
Educ., 333 U.S. 203, 236 (1948) (Jackson, J., concurring)).
124. Id. at 42.
125. See generally SIGMUND FREUD, THE FUTURE OF AN ILLUSION (James Strachey ed. &
trans., 1961) (1900).
126. SIGMUND FREUD, MOSES AND MONOTHEISM 38-42 (Katherine Jones trans., 1967)
(1939).
127. Id.
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speaking as a psychologist concerned with progress in the history of thought,
and not as a religious Jew, which he was not, and certainly not as a rabbi
representing Judaism. That the God of Moses, YHWH, was one and without
visible form was the novel product of thinking of the divine in both spiritual
and intellectual terms. The new religion of Moses represented the" 'triumph
of spirituality over ... sensuality, [and] strictly speaking, a renunciation of
instinct.' ,,128 Consequently, the ethical can replace the instinctual; the
relation of people to God requires the "articulat[ion of] norms for human
behavior necessary for a just society. In the final commandments God
appears as a moral being for whom righteous human conduct is obligatory.,,129 Thus, belief in the God of the Covenant, "monotheism," becomes
an ethic of duty. 30
This is Freud according to Bluma Goldstein, a Jewish professor of
German literature. Her concern is the portrayal of Moses by four modern
German and Austrian writers and musicians.1 31 Moses was a hero of an
enlightened progressive culture, whose leadership had deep political and
intellectual value. He was the model liberator of slaves. The loyalty was
directed to the principle of liberation, and in gratitude to YHWH, worship of
"other (or strange) gods" was excluded. 32 The only God for Israel became
the one "who brought thee out of the land of Egypt, from the house of
slaves."' 133 The Exodus was not only escape from a tyrannous empire, but
also preparation for "a life among equals and for a society of equitable laws
and institutions.' 34 In this respect Goldstein corrects Freud's view, which
leaves the impression of God as power only and of Moses as a leader whose
objective was the establishment of his own empire.'35
128. BLUMA GOLDSTEIN, REINSCRIBING MOSES: HEINE, KAFKA, FREUD, AND SCHOENBERG
IN A EUROPEAN WILDERNESS 126 (1992) (interpreting SIGMUND FREUD, Der Moses des
Michelangelo, 10 GESAMMELTE WERKE 172-201 (Anna Freud ed., 1946), translatedin 13 THE
STANDARD EDITION OF THE COMPLETE WORKS OF SIGMUND FREUD 210-38 (James Strachey

trans., 1981)). Goldstein devotes a chapter, "From Rome to Egypt: Freud's Mosaic
Transformation" to the transformation in Freud from fear of the angry powerful leader to trust
in the wisdom of a calm thinker who had attained" 'the highest mental achievement possible
in a human being.'" GOLDSTEIN, supra (translating FREUD, supra at 198); see also 13 THE
STANDARD EDITION OF THE COMPLETE WORKS OF SIGMUND FREUD, supra, at 233.
129. GOLDSTEIN, supra note 128, at 127.
130. Id.
131. See generally id. When a biblical personage and text are interpreted outside the
context of any religious community and its faith as part of a secular culture, it is difficult to
see how interpreting their meaning could violate the constitutional prohibition against the
establishment of religion by government.
132. See Exodus 20:3; Deuteronomy 5:7. The biblical denunciation of other or strange
gods has passed into common usage as a metaphor for whatever one chooses to denounce.
See T.S. ELIOT, AFTER STRANGE GODS: A PRIMER OF MODERN HERESY (1934).
133. Deuteronomy 5:6.
134. GOLDSTEIN, supra note 128, at 123.
135. Id. at 122.

UNIVERSITY OF FLORIDA JOURNAL OF LAW AND PUBLIC POLICY

[Vol. 9

With a similar reading of the story of the Exodus, slaves in the United
States, looking forward to their liberation, appropriated Moses, as shown in
the Negro spiritual: "'Go down,
Moses,/Way down in Egyptland,/Tell old
136
Pharaoh,/Let my people go.""
Surely, the Supreme Court Justices in Stone, including both the majority
and minority opinions, could find no constitutional objection to the telling of
the story of the Exodus from which the language of liberation arises. Could
there be a more "appropriate
study of history, civilization, ethics, [and]
137
comparative religion?"'
The code of Moses, specifically the Decalogue, is known in the United
States as the code of good business. A witticism about corporate policy
manuals is as follows: "If you have to have a policy manual, publish the
Ten Commandments."' 38 In the 1923 innovative silent film The Ten
Commandments, a story about a corrupt businessman that was directed by
Cecil B. deMille, various "Thou shalt nots" flashed on the screen throughout
the movie. Their purpose was to reveal to the audience violations of the
maxims of Moses as they occured in the movie. 39 A viewer would miss
the point of the coherence of these imperatives if he or she did not know the
Ten Commandments.
In his second Ten Commandments film, deMille omits the modem
morality play, instead, he produces only a vastly expanded story of the
Exodus and the giving of the Law at Mt. Sinai. 40 Whereas, the morals of
the 1923 silent film applied chiefly to personal morality, in the 1956 talking
film, the director himself explained its political application to the war against
the fascists. 4' The pharaoh of Egypt is the tyrannical opposite of the
democratic life of free persons living under law. The victorious democracies

136. BENJAMIN E. MAYS, THE NEGRO'S GOD: As REFLECTED IN His LITERATURE (rev. ed.
1968). This phrase, originally credited to Moses in demanding freedom for slaves in Egyptian
bondage, resonates with a surprising richness of modem and secular meanings. It was used
by the American abolitionist project. HENRIETTA BUCKMASTER, LET MY PEOPLE Go: THE
STORY OF THE UNDERGROUND RAILROAD AND THE GROWTH OF THE ABOLITION MOVEMENT

(1941).

Victor Gollancz used it in 1943 to protest Nazi persecution. VICTOR GOLLANCZ,

"LET MY

PEOPLE GO":

SOME PRACTICAL PROPOSALS FOR DEALING WITH HITLER'S

MASSACRE OF THE JEWS AND AN APPEAL TO THE BRITISH PUBLIC (1943). A South African

Black used it in telling his story of opposition to Apartheid. ALBERT JOHN LUTHULI, LET MY
PEOPLE GO: AN AUTOBIOGRAPHY (1962). It also was used in the 1980s both by labor unions
and by the civil rights movement. GIL DAWES, LET MY PEOPLE GO: A STORY OLD AND NEW
(1980); ALVIN J. LINDGREN & NORMAN SHAWCHUCK, LET MY PEOPLE GO (1980). Exodus
and the use of "Go down, Moses" are symbols of liberation. JAMES H. CONE, FOR MY
PEOPLE: BLACK THEOLOGY AND THE BLACK CHURCH 63-65 (1981).
137. Stone v. Graham, 449 U.S. 39, 42 (1980).
138. ROBERT TOWNSEND, FURTHER UP THE ORGANIZATION 176 (1984).

139. THE TEN COMMANDMENTS (Paramount 1923).
140. THE TEN COMMANDMENTS (Paramount 1956).
141. Id.
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that triumphed in World War II find an ancient metaphor for their cause Moses, liberator and lawgiver.
The five Supreme Court Justices in Stone who found that the first four
commandments are "religious" and that their posting on schoolroom walls is
without secular educational value probably had not considered the application
of the Ten Commandments to business and civic life. Justice Rehnquist
could have made his point by taking his eight colleagues to see deMille's
films. Perhaps the writings of lawyers and judges on the Ten Commandments are dull and ill-informed because they think only of the text in the
context of Sunday School lessons or sermons.
Christian theologians often show little interest in the Ten Commandments
because they find it secular, or to be a kind of civil religion, that is, 142a
religion of practical lay people, or "religion at a very low temperature."'
When one reads passionately devout souls like Soren Kierkegaard, one finds
nothing about the Decalogue1 43 For those who seek ultimate salvation, the
"Thou shalt nots" are only prudential warnings against bad habits. The
opposition to the use of the Ten Commandments in public education centers
on the belief that they belong in church; but many theologians do not want
such common sense to tether us to this world. They believe the Commandments belong to the elementary stages of human development, at the foot of
the ladder rather than close to the top.
In discussing whether the whole of the Decalogue is to be classified as
religious or secular, whether the First Table duties to God are the religious
part, and the Second Table duties to neighbors are the secular part, an
important point should not be overlooked. That is, from a Christian
theological perspective, the Decalogue is "an excellent expression" of the
"natural moral law," not an important part of the Christian Gospel, and only
"low level ...providing for only a minimal social [decency]," not sacrificial
love.'" Stanley Harakas, a Greek Orthodox priest and dean of a seminary,

142. ALFRED NORTH WITEHEAD, RELIGION IN THE MAKING 43 (1926) (a philosopher
writing of the wise sayings ascribed to Solomon). Whitehead finds in the proverbs of
Solomon much "detached, middle-class, common sense, which also contributed to the religious
tradition of the Jews." Id.
143.

SOREN KIERKEGAARD, STAGES ON LIFE'S WAY: STUDIES BY VARIOUS PERSONS

(Howard V. Hong & Edna N. Hong eds. & trans., 1989).
144. Stanley Samuel Harakas, Christian Ethics in Ecumenical Perspective: An Orthodox
Christian View, 15 J. ECUMENICAL STUD. 631, 640-41 (1978). I thank Professor John Witte,
Jr., for this valuable reference.
Those who hold that the content of the conscience is wholly learned would
deny that theirs is any pan-human standard of ethics. Orthodox ethics, in
contradistinction, affirms that part of the "given" of our common humanity, the
"image of God" in all human beings, includes a basic perception of what is good
and what is evil in content. The name usually applied to the specific inborn content
of our nature is the "natural moral law." For the Eastern Church Fathers, the natural

UNIVERSITY OF FLORIDA JOURNAL OF LAW AND PUBLIC POLICY

[Vol. 9

would say that the Ten Commandments are better suited for use in public
schools than in churches, which develop the deep transfiguration of man into
divinity.'45
A common belief of important leaders in U.S. business and of students
of economic life is that observance of the Ten Commandments is good for
business and public life. A friend of Alexis de Tocqueville, generally
thought to be the most astute reader of our national character, Senator
Ferdinand Le Play, made a specialty of studying workers and the workplaces
in various countries.' 6 Observance of the Ten Commandments47 was the
moral basis of nineteenth-century prosperity in the United States.
In the twentieth century, John D. Rockefeller 4 8 and J.C. Penney 4 9
are among the many who have rewritten the Commandments to fit American
life. More recently, the English historian Paul Johnson published his Ten
Commandments of Capitalism in the United States. 5 ' But the work most
pertinent to the problem of the secular meaning for U.S. economic life is that
of Nimrod McNair, a retired colonel in the U.S. Air Force."'

law is universal and is expressed in numerous ways throughout human culture....
Thus, . .. [the Decalogue] has an empirical and universal application and effect
which justifies its designation as a naturalmoral law.
Id. at 640.
145. Id.
146. FREDERIC LE PLAY, L'ORGANISATION DU TRAVAIL SELON LA COUTUME DES ATELIERS
ET LA LOI DU DtCALOGUE: AVEC UN PRECIS D'OBSERVATIONS COMPARES SUR LA
DISTINCTION DU BIEN ET DU MAL DANS LE REGIME DU TRAVAIL, LES CAUSES DU MAL ACTUEL
ET LES MOYENS DE RItFORME, LES OBJECTIONS ET LES REPONSES, LES DIFFICULTES ET LES
SOLUTIONS (Tours: A. Mame et fils (1870), translated in GOUVERNEUR EMERSON, THE
ORGANIZATION OF LABOR, IN ACCORDANCE WITH CUSTOM AND THE LAW OF THE
DECALOGUE: WITH A SUMMARY OF COMPARATIVE OBSERVATIONS UPON GOOD AND EVIL IN
THE REGIME OF LABOR, THE CAUSES OF EVILS EXISTING AT THE PRESENT TIME, AND THE
MEANS REQUIRED TO EFFECT REFORMS, WITH OBJECTIONS AND ANSWERS, DIFFICULTIES AND

SOLUTIONS (1872).

147. Id. In the nineteenth century, the Mosaic pattern of thought was made evident by
Henry George. Henry George, Moses: A Lecture, in THE SCIENCE OF POLITICAL ECONOMY
(Henry George, Jr., ed., 1981) (1897).
148. MARTIN M. WEITZ, DECALOGUES FOR OUR DAY: AN ANTHOLOGY OF TEN
COMMANDMENTS FOR MODERN LIVING 120-21 (1952) (Since the Rabbi's interests are
practical, he gives no source.).
149. JAMES CASH PENNEY, FIFTY YEARS WITH THE GOLDEN RULE (1950) (telling of
naming his stores after this moral principle); JAMES CASH PENNEY, VIEW FROM THE NINTH
DECADE (1960) (his commandments); see NORMAN BEASLEY, MAIN STREET MERCHANT: THE
STORY OF THE J.C. PENNEY Co. (1948); JAMES CASH PENNEY, THE MAN WITH A THOUSAND
PARTNERS (1931).
150. Paul Johnson, Ten Commandments of Capitalism, 7 CRISIS 10-16 (1989); Paul
Johnson, The Capitalism and Morality Debate, 10 FIRST THINGS 10-16 (Feb. 1991).
151. NIMROD MCNAIR, ABSOLUTE ETHICS: A PROVEN SYSTEM FOR TRUE PROFITABILITY
(Executive Leadership Found. 1987). The Foundation has audio cassettes by a former
chairman of the U.S. Chamber of Commerce and others with the Chamber, and various
publications such as, MODEL CODE OF ETHICS, CODE INSTALLATION HANDBOOK, and
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VI.

MORAL AND CIVIL RESTATEMENT OF THE FIRST TABLE
COMMANDMENTS OF THE DECALOGUE

In the bare text of the Decalogue from three thousand years ago, Colonel
McNair finds a moral minimum that is essential for a well-ordered society:
"The Ten Commandments were written to establish our conditions for life
and to give us a blueprint for living. 152 Although Colonel McNair himself
follows scripture in affirming God as the "Supreme Authority for all
mankind" and the revelation of "the personal God of the Bible," and the
Decalogue as "God's perfect standard," these affirmations also are the faith
of orthodox Jews, Christians, and Moslems. This is important to understand
historically, particularly, as part of the basis of the U.S. tradition of moral
thought. However, the public school limits itself to teaching about the
Decalogue, in the same manner as it does the allegedly humanistic ethical
code of Confucius or the agnostic Buddhist code. But there is, writes
McNair, a common universal belief that "[the] absence of authority results
in disorder. Since bringing order out of chaos is an absolute good, and
authority is a necessary prerequisite to order, God's authority is also
good."' 5 3 This is a very skillful articulation of meaning; we therefore must
add that "the way of heaven," or harmony, or yin-yang of Confucius and
other Chinese sages, or the karma of Gotama Buddha and other sages of the
Indic tradition also give comparable cosmic grounds for divine authority.
Therefore, Colonel McNair argues that the first four commandments have
a "secular legislative purpose" and can be sanctioned as constitutional." 54
They are of great educational value, both as a necessary part of historical
knowledge and as a practical necessity in life's preparations, such as fostering
good habits in children and youth that are necessary for effective life in
business, in the community, and in personal relations. There is nothing
sectarian about this way of teaching the first four commandments, and
therefore, there is no violation of the Establishment Clause of the First
Amendment.
Colonel McNair has been as universalistic as possible, including the faith
of the Jew, Protestant, Catholic, Moslem, Hindu, Buddhist, Confucian, or
humanist who belongs to no traditional religious group. Consider the
following version of the first four commandments: I. Show proper respect
for authority; II. Have a singleness of purpose; I. Use effective communi-

ExEcurivE GUIDE TO ETHICAL DECISION MAKING. The
Building 12, Suite 119, Tucker, Georgia 30084.
152. MCNAIR, supra note 151.
153. Id.
154. Id.

address is 2179 Northlake Parkway,
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cation in word or deed; and IV. Provide proper rest, recreation, and
reflection.'
What possible objection could there be to this version of the first four
commandments? Perhaps an objection could come from some particular faith
that they are not in its particular religious language. But that is a condition
under which traditional morality can play a public role such that no one faith
is established. The last six commandments also are worth invoking at this
point and for the integrity of the whole ten, even though the Stone Court
struck down the Kentucky statute solely for its objection to the First Table
duties.
If we consider the testimony in favor of the Ten Commandments as
crucial to a good economy and to the support of good government as we
study the status of the Decalogue in each area, the possibility of a "secular"
application increases, and the necessity of including such study in the school
curriculum becomes all the more imperative. Also compelling is evidence
that the Decalogue is an archetype found in literature, music, and the visual
arts.
VII.

AFTERMATH OF THE U.S. SUPREME
STONE V. GRAHAM

A.

COURT DECISION IN

Opponents

In many ways, reports of the reactions of the "radical religious right"
further polarized the Kentucky community. This cultural war was more fully
covered in the press than was the Court's decision. Since the Supreme Court
did not explicitly hold that the Commandment plaques already on school
walls (some 20,000) had to be removed, the Riners insisted that it was legal
for the plaques to remain. 156 Until the Attorney General of Kentucky
finally ruled that the Commandments had to be removed, many school boards
were pressured by Baptist ministers and their congregations to keep the
plaques in place.'57
When this tactic failed, a Baptist minister in one county organized a
boycott of public schools in protest.'58 In one school, children were
provided with sweatshirts with the Ten Commandments on the back and

155. Id.
156. Group Urges Kentucky to Retain Ten Commandments in Classrooms, COURIERJOURNAL, Nov. 24, 1980, at B3; Herbert Sparrow, State Wants Clarificationof Commandments
Ruling, COURIER-JOURNAL, Nov. 27, 1980, at B4.
157. Bill Hamilton, DisputeOver Commandments Won't GoAway, LOUISVILLE TIMES, Feb.
26, 1981, at Al.
158. Leslie Ellis, Thou Shalt Not ... Commandment Protest in Bullitt Trims School
Attendance to 71%, COURIER-JOURNAL, Apr. 2, 1981, at B1.
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Moses on the front. 5 9 Then a new scheme was devised to print the Ten
Commandments and the Lord's Prayer16 on the covers of student folders,
which were handed out to the students. 0
The one leader of national prominence who did address the problem was
the Reverend Jerry Falwell, pastor of Thomas Road Baptist Church in
Lynchburg, Virginia; organizer of the Moral Majority, which claimed a
million members; televangelist; and founder of Liberty University.'6 ' Mr.
Falwell gave a speech in which he attacked the Supreme Court because of
its rejection of the Ten Commandments Statute, all those who had sided with
Mr. Stone in his lawsuit, and even those who conformed to the decision and
its application. 62
While Mr. Falwell did not resort to the traditional characterization of the
United States as a Christian nation, he did claim that the Ten Commandments
are the "'code of ethics that all Americans believe.' ,,163 Mr. Falwell made
his first point well: "'This is a pluralistic society. It is not a Baptist nation,
an evangelical nation ... a fundamentalist nation [or] ... a Judaistic nation.
It is a pluralistic republic with room for every American, regardless what his
personal theological convictions may be - or perhaps he has none.' ,,t64
He continued, stating that "'[w]e must be willing to protect the views and
values of all Americans, as long as they are not in violation of the system of
law which governs.' ,165
On this premise alone, we would expect Mr. Falwell to welcome the
Stone decision, which safeguards the nonestablishment of religion, a principle
treasured by Baptists. Why then did he attack the Court for finding the
Kentucky statute unconstitutional? He charged that the Court "'attempted
censorship of the Ten Commandments in our schools' which ... is
'repudiating our American heritage.' ,,166 According to Mr. Falwell, the
Ten Commandments represent the moral code on which all law is based;
therefore the Ten Commandments cannot be illegal. 67 If we can grasp Mr.
Falwell's horror, it is that the Court repudiated justice itself.
Mr. Falwell overlooked the First Table duties of man to God, addressing
only the Second Table duties to one's neighbor and the fact that the Supreme
159. Leslie Ellis, Commandments Group Urges Bullitt School Boycott, COURIER-JOURNAL,
Apr. 1, 1981, at B1.
160. Jay Fossett, Ten Commandments May Ease Into Schools on Students' Folders,
COURIER-JOURNAL, July 28, 1981, at Al.
161. John C. Long, Falwell Praysfor Posting Commandments, COURIER-JOURNAL, Mar.
27, 1981, at BI (interviewing Rev. Jerry Falwell).
162. Id.
163. Id.

164. Id.
165. Id.
166. Id.
167. Id.
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Court went contrary to such a commandment as "Thou shalt not steal." He
At
stated that the Court "dared to overrule the Ten Commandments."'
best, this was a misunderstanding on his part. He may have purposely
ignored the Supreme Court's holding that the First Table duties to God have
no secular purpose and are, in his language, "Judeo-Christian."' 69 Even if
the arguments were too subtle for popular discourse, he could have praised
the four dissenting Justices and used Justice Rehnquist's argument that to
omit from education all religious connection is to remove meaning from life.
But qualifying his judgment did not fit the rhetoric of total denunciation.
The issue of placarding the Commandments was confused by being
conjoined with other difficult issues. One minister saw in the Court's
decision only opposition to "'what Americans really want[, ...

prayer and

One man, in anger, denounced the
Bible-reading in the schools.' ,,170
Bullitt County Board of Education: "'People can stand up and teach
humanism and do whatever they want, and we cannot keep the Ten
Commandments up on our walls.' ,171 The Reverend Jack Roberts, leader
of the school boycott in Bullitt County, advocated for the Ten Commandments Statute as part of a larger conservative religious agenda, including
"school prayer, the concept of scientific creationism, abortion, and the
proposed Equal Rights Amendment to the U.S. Constitution.' ' 2
B.

Supporters

On the day following the Supreme Court holding that the Kentucky Ten
Commandments Statute was unconstitutional, an editorial in the Louisville
Later, another editorial
imes came out in support of the decision.77
to pass a similar
trying
of
Indiana
Senate
against
the
recommended
1
74
A third editorial supported the Bullitt County Board of Educastatute.
tion vote to remove the plaques from school walls. 75 What these editorials

168. Id.

169. Id.
170. Bill Hamilton, Reaction to Commandments Vote Is Angry, LOUISVILLE TIMES, Mar.
13, 1981, at Al, A8.
171. Leslie Ellis, Commandments Coming Down in Bullitt Schools, COURIER-JOURNAL,
Apr. 13, 1981, at B1.
172. Bill Hamilton, Bullitt 'Pray-in' to Provide Test on Commandments, LOUISVILLE

TIMES, Mar. 31, 1981, at A9. These statements could only confirm the opposition: just as
much as keeping government from meddling with religious affairs, they opposed religion
meddling with government and the public school.
173. Editorial, This Decision Kentucky Must Obey, LOUISVILLE TIMES, Nov. 19, 1980, at
A12 [hereinafter First Editorial].
174. Editorial, IndianaShould Look at Kentucky Ruling, LOUISVILLE TIMES, Jan. 23, 1981,
at A9 [hereinafter Second Editorial].
175. Editorial, A Lesson in Courage: School Officials Back Law in Bullitt County,
LOUISVILLE

TIMES, Mar. 16, 1981, at A8 [hereinafter Third Editorial].
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emphasize is that the support for the Kentucky statute came from "fundamentalists,"' 76 while other religious groups opposed the law; therefore, the law
was the attempt by one particular religious group to force its position on
others, which is "intolerant and un-American."' 77 The conclusion of the
third editorial was:
The Ten Commandments are hallowed by the Christian and
Jewish religions as the very foundation of moral behavior. They
belong in churches, homes, the hearts of their adherents - but not
on public school walls. If the government has the power to post one
group's version of the Ten Commandments on the wall, it also has
the right to post other religious tenets and articles ....
A lot of public officials understand that quite well, but not nearly
of the
as many are brave enough to stand up to those members
178
public who don't understand it or refuse to accept it.
The editorialists did not attempt to explain why four Supreme Court Justices
split from the majority opinion, which struck down the Ten Commandments
Statute.
The second editorial denied the fundamentalist characterization of the
conflict as a "liberal-conservative struggle."' 179 Obviously, if this were the
case, there would be two points of view or alternative interpretations.
Rather, the second editorial stated, "The real struggle is between those who
' 80
would obey the law and honor the Constitution and those who won't.'
This position, the very opposite of the religious fundamentalists' position, is
no less dogmatic and might be called "legal fundamentalism."
C. A Middle Ground
Was there ever an opportunity for the supporters and the opponents to
discuss their differences with each other? Were there any others, unaligned
with either side, who offered to mediate between them? I ask these questions
because I have studied sixteen letters to the editor, and it seems to me that
most of those who were moved to express their views were neither clearly
on the side of the Baptist preachers nor on the side of the civil libertarians.
If some concerned but relatively detached civil leaders had set the agenda
and done far more study than either of the opposing sides, fruitful dialogue
might have led to a constructive resolution of the problems.

176.
177.
178.
179.
180.

First Editorial, supra note 173, at A12; Second Editorial, supra note 174, at A9.
Third Editorial, supra note 175, at A8.
Id.
Second Editorial, supra note 174, at A9.
Id.
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The questions that the people who wrote these letters were asking were,
for the most part, broad and went beyond the narrow confines of the religious
and legal professionals. A sad aspect of this dialogue is that the editorials
simply echoed the position of the American Civil Liberties Union (ACLU).
They never addressed the problem raised by one writer:

"Why ... do we

Christian Americans allow people, such as members of the Civil Liberties
Union, to dictate what is right and what is wrong for Americans?"' 81 In
addition, the teachers' voices were never raised. It was the school boards
and executives of the educational bureaucracy who decided whether to
remove the plaques. For the most part, teachers conformed to their
administrators' directives.
However, the legislators were the most disappointing of all. They
followed what they thought was popular, to satisfy the half-baked plan of a
couple of zealots. To oppose this plan would have alienated the pious
fundamentalists, but when their shabby law was exposed by the Supreme
Court, the legislators then apparently followed the contrary course,
conforming to the views of the ACLU and the editorials.
Was there a statement from the Southern Christian Leadership Conference? Originally, they had expressed support for the statute. More than any
other religious movement of our century, they found how effective religious
leaders can be in civic life. Segregation, once declared "constitutional," was,
as a result of a religiously motivated concern and crusade for principles of
justice, declared "unconstitutional." In this instance, the ACLU did not step
in to block Martin Luther King, Jr. If condemning the placing of the Ten
Commandments on school walls is a case against the "establishment of
religion," why not logically rule out the teaching of Martin Luther King's
message and the example set by the SCLC as an establishment of religion?
If, on principle, a moral crisis allows religious-civic cooperation, then the
moral crisis of the decay of education might once again require what many
citizens feel is necessary.
Where were leaders of business, including finance and industry, the labor
unions, and the professions during the Ten Commandments controversy?
They have a great, legitimate interest in the public education of their workers
and clients. What kind of moral influence and instruction did they think
appropriate? Were there also others frightened away from the public forum
who might have provided a moderate voice among the rivaling fanaticisms.
There is nothing quite like a controversy about religion, ethics, education,
and politics. It is difficult enough to sort out the polarizations of opinion
present in any one of these areas alone. The opinions expressed about the
Ten Commandments in education illustrate more alternatives than are

181.

Willard Anshutz, Letter to the Editor, LOuISVILLE TIMEs, Feb. 17, 1981, at A6.
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represented by ministers, judges, and educators.
The writers of the letters to the editor expressed very little sympathy with
either the fundamentalist Baptist or the civil libertarian position in the
controversy. On the pro-statute side, one letter stated two premises: "The
United States is the only nation in the world that ...claims to be a nation
under God. This means that we as a nation attest to God as our Supreme
Ruler and assent to the principles found in God's holy and infallible word,
the Bible."' 18 2 The conclusion is that "[t]he Ten Commandments are any
one individual's or group's views imposed on others. They are God's views.
... God is over all nations, governments and individuals; so we feel it is
our responsibility as a Christian nation to uphold God's word and to spread
183
it in all realms of society."'
The difficulty with this view is in the major premise that "this nation
under God," which was a post-World War II addition to the pledge of
allegiance, states a higher principle than the U.S. Constitution and all
interpretations of it by the courts and more specifically, with the minor
premise that "God" in the pledge of allegiance means the author of the Bible,
which is His infallible word.
Another writer counters this "Christian nation" argument, pointing out
that the United States is not like a Moslem state, such as Saudi Arabia, where
the Koran is the law of the land."8 Rather, "religious belief is a private
matter."' 185 Parents may teach their children whatsoever they choose or
send them to a parochial school, but "not at public expense."' 6 This is a
well-stated objection on the anti-statute side.
Those against the statute also take issue with its supporters' claim that
the Bible is "God's holy and infallible word."' is One writer wanted much
more than the Ten Commandments taught in schools, namely, he wanted the
' 88
whole Bible taught "as the most ancient history of the universe."'
Another writer would like the "greatest among books" taught because it "has
89
practically every form of literature."'
A fourth voice was most emphatically in the anti-statute group,
supporting the Supreme Court's rejection of the Kentucky statute. His is a
reasoned rejection of the Bible as God's infallible word and the Ten
Commandments as a perfect moral code. He states that "those who are
insistent upon posting the Ten Commandments on schoolroom walls have
182.
183.
184.
185.
186.
187.
188.
189.

Mike Senior, Letter to the Editor, COURIER-JOURNAL, Apr. 6, 1981, at A8.
Id.
Irvin T. Diemer III, Letter to the Editor, COURIER-JOURNAL, Apr. 6, 1981, at A8.
Id.
Id.
Senior, supra note 182, at A8.
Charles Morrison, Letter to the Editor, COURIER-JOURNAL, Apr. 6, 1981, at A8.
W.M. Watkins, Letter to the Editor, COuRiER-JouRNAL, Apr. 25, 1981, at A6.
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scant knowledge of their content or context .... An objective study of the
Bible reveals... [that it] abounds with repetition and contradiction. .
He further writes:
The last six Commandments are in the main just, but they are simply
a crude attempt to formulate the crystallized experiences of mankind.
The first four ...possess no moral value whatever. They are simply

religious emanations from the brain of priestcraft. They actually
serve to obscure the principles of true morality and produce an
artificial system with no relationship to natural morality.'91
In spite of his opposition to the claim to perfect revelation of moral truth,
there is in this rationalist position a similar assumption that there is a perfect
moral code. Anyone can find this assumption in certain civilizations,
classical illustrations from both the East and West. Would this writer prefer
to post a version of the laws of the sons of Noah, the Noachite code, and
recommend that each child discover this norm in his rational conscience? 92
Two writers on the pro-statute side, rather than stating such a strong
claim as "infallible truth," ask: What morality and religion is being taught
in the schools?' 93 Their point is that removing the Ten Commandments
from their place on the wall implies that something else is replacing
them. 94 One letter begins with the rhetorical question, "Are your children
being taught the right things in the right way by the right people in the
public school?"' 195 The second letter quotes Daniel Webster's claim that
"[i]f God and His word are not known and received, the devil and his works
will gain the ascendancy.', 196 It further states that the Supreme Court has
aided "godless, evolutionary, amoral religion."'197
A majority of letters are only mildly in favor of the Ten Commandments
Statute. A majority of the anti-statute writers are moderate and eschew the
extremes. With a dominantly practical tone, they appeal to usage or custom
rather than to legislation or any absolute justification.

190. Ken Carlson, Letter to the Editor, COURIER-JOURNAL, Apr. 25, 1981, at A6.
191. Id.
192. What the author of the letter means by "moral" is probably an individual's judgment
independent of the culture or any authority beyond the individual.
193. Mrs. Elizabeth Kraus, Letter to the Editor, LOUIsVILLE TIMEs, June 25, 1981, at A16;

E.C. Wilhoyte, Letter to the Editor, LOUIsVILLE TIMEs, June 25, 1981, at A16.
194. Kraus, supra note 193, at E4; Wilhoyte, supra note 193, at E4.
195. Kraus, supra note 193, at E4.
196. Wilhoyte, supra note 193, at E4.
197. Id.
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VIII.

CONCLUSION

What mistake was made in writing the aborted law requiring the posting
of the Ten Commandments on classroom walls? In one word, those who
proposed and supported the statute failed to recognize how the constitutional
guarantee of the free exercise of religion, in large part, fosters the morality
essential to good citizenship. The supporters failed to show that there is a
broad overlap between what is sometimes dichotomized into religion and
politics, and the sacred and the secular, in spite of the institutional separation
of church and state.
In one complex sentence, the 1978 Kentucky Ten Commandments Statute
failed the test of constitutionality because it had narrow sectarian support, it
was formulated and defended largely by clerical rather than lay leaders, who
were readily identified as belonging to one extreme on the religious
spectrum, and the enterprise was marginalized as something that should be
rejected by the moderate majority.
There were five positive errors in the Ten Commandments Statute, but
each one points to a way by which use of the Ten Commandments might
succeed. The five conditions of success are:
(1) Insofar as the support is identifiable as "religious," it should be
so broad and inclusive that it could only be called "ecumenical."
(2) The leadership in such a venture in moral education should be
predominantly lay rather than clerical.
(3) Such a lay leadership should consist of lawyers, including those
most concerned with the defense of "rights" and those with ACLU
affiliation. It also should include leaders in business ethics such as
Colonel Nimrod McNair.
(4) The linkage of obeying the Commandments to public life should
be made by leaders in business, politics, the professions, journalism,
education, and the arts, among other areas.
(5) Both opponents and proponents of the use of the Ten Commandments should avail themselves of the growing body of literature on
the subject. The kind of learning represented by the writings of
Professor John Witte, Jr. could significantly raise the level of debate.
Just as my account and analysis would correct the five positive errors
stated by the majority in Stone v. Graham, to strengthen the five points
above, another five are aimed at correcting omissions or errors of neglect.
First, although overzealous clergy were identified as belonging to the
"religious right" or as being "fundamentalist" because they had a religious
agenda that included school prayer and creationism, however, a lay group of
ecumenical scope might point out the many ties of the Commandments to
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aspects of the curriculum of history, civics, literature, and the arts. The Ten
Commandments are deeply imbedded in all aspects of our culture.
The second neglect is that there was no public discussion of the ways in
which the Ten Commandments are related to the law. The inclusion of legal
historians, such as John Noonan and Harold J. Berman, could help the
general public recognize the value of the Decalogue to the whole life of
ordered liberty. Citizens would become aware of their natural obligations
through the study of the Ten Commandments.
The third neglect springs from not placing Moses among moral and
religious reformers. Collectively the importance of these reforms is to
enlarge human knowledge of moral standards. To appeal to only one version
of Hebrew-Christian scripture misses the reason for the Ten Commandments
in education. Success can only come from including scholars of comparative
religions and the history of religion. Their contribution is invaluable in
educating the rest of us.
The fourth neglect is that ethicists were not involved. There is now an
increasing focus on the loss of moral standards and our failure to formulate
a broad consensus. The letters to the editor show people doing this in an
effective, though amateur, way. The letters are a great opportunity for the
media to secure public consensus, which is a key to success in such an
endeavor.
The fifth error of neglect is that no party to the debates appealed to the
most revered name in U.S. public education, Horace Mann. Mann solved the
problem of including in the public schools moral education drawn from the
scriptural heritage of the people without violating the Establishment Clause.
I conclude by using the noble example of Horace Mann because I believe
that in the final analysis, the people of Kentucky wanted to continue moral
education in the public schools.
Horace Mann (1796-1859) was a well-trained lawyer (Litchfield Law
School) who had practiced law successfully. He served as a representative
in the Massachusetts legislature, climaxing as President of the State Senate
of Massachusetts, before becoming the first Secretary of the Board of
Education for that state. 198 He stated the dangers of sectarianism, both to
society and religious organizations as follows:
The state of our public schools [is]
school from being converted into an
to debar successive teachers in the
inculcating hostile religious creeds,

alarming ....
To prevent the
engine of religious proselytism;
same school from successively
until children in their simple-

198. Mann, Horace, in DICTIONARY OF AMERICAN BIOGRAPHY
ENCYCLOPEDIA AMERICANA 256 (1991).

240-43 (1933); see also
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mindedness should be alienated, not only from creeds, but from
religion itself; the statute [of Massachusetts, 1820] specifically
provided that school books should not be used in any of the public
schools calculated to favor any particular sect or tenet.19
Yet, there is nothing more important than moral education and the
formation of character, and religion contributes to this as no other study can.
"The most exigent want of our schools ... is a book portraying with
attractive illustration and with simplicity adapted to ... childhood, the
obligations arising from social relationships making them stand out with the
altitude of mountains, above the level of the engrossments of life ....
Clearly in his experience and that of very many others, no book presents
simple and elementary notions of right and wrong better than does the Bible.
They are presented "in feeling and in conduct," and in one address Mann
uses stories of Adam and Eve, Cain and Abel, "The Fifth Commandment"
(of Moses) and Solomon, Herod and John the Baptist, among others.20 1
Mann's solution was to commend the reading of scripture, but strictly to
avoid interpretation. The exclusion of the sectarian does not at all mean the
separation of moral education from the religious morality of the biblical
prophets and saints. Mann cites Micah's answer to what the Lord requires:
"'Do justly, love mercy, and walk humbly with thy God,"' adding St.
James' definition of" 'pure religion ...[which] is to visit the fatherless and
widows in their affliction.' ,,202 The relevance of Mann to the use of the
Ten Commandments is that he assumes, as the two-fold Decalogue, duties to
God and duties to ono's neighbor. There is no insoluble problem because the
purpose of intellectual education is to discover the laws of our universe, and
the purpose of moral education is to live according to "the law of duty."
How are the laws of duty and the laws of the universe connected? The laws
of our universe reveal beauty and harmony and are "attributes of its Maker";
the laws of our duty are "laws of God. 2 3 The reference to "God" is the
linkage between the basis of the cosmos and the direction of human
development within the cosmos. I conclude with a philosopher of education,
Horace Mann, because public education, as he conceived its essence,

199. HORACE MANN, FIRST REPORT, ANNUAL REPORTS OF THE SECRETARY OF THE BOARD
OF EDUCATION, 1833-49, COMMONWEALTH OF MASSACHUSETTS 61.

200. Id.
201. Horace Mann, What God Does, and What He Leaves for Man to Do, in the Work of
Education, Lecture IV,in LECTURES ON EDUCATION 165-211 (reprint 1969) (1855).
202. NEIL GERARD MCCLUSKEY, PUBLIC SCHOOLS AND MORAL EDUCATION, THE
INFLUENCE OF HORACE MANN, WILLIAM TORREY HARRIS AND JOHN DEWEY 7 (1958)

(quoting HORACE MANN, Journal, Oct. 27, 1858, in 1 LIFE AND WORKS 107 (Mary Peabody
Mann & George Combe Mann eds., 1865, 1891).
203. Id. at 36-37 (citation omitted).
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transmits in our culture that which Justice Jackson treasured in religion:
"'everything which gives meaning to life.' .2w

204. Stone v. Graham, 449 U.S. 39, 43 (1980) (Rehnquist J. dissenting) (quoting
McCollum v. Board of Educ., 333 U.S. 203, 236 (1948)).

