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The solutions for successfully defining, preventing, and punishing ter-
rorist acts remain elusive. After decades of international, regional, and
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article will describe some of these conventions which, due to the perceived
and real ineffectiveness of earlier legislation, have been modified by later
conventions. This article also will describe and justify incidents in which
countries have had little choice but to resort to self-help measures and ap-
prehend terrorists from within international airspace and on the high seas.
Events such as the Pan Am 103 Lockerbie bombing and the murder of CIA
employees outside of the entrance of CIA Headquarters provide explicit
examples of how a terrorist can literally and figuratively “get away” with
murder. A nation must not only have the operational ability but also the
legal authority to apprehend suspects as they make their escapes. Finally, a.
recommendation will be proposed for a definition of terrorism that all sov-
ereign nations should find acceptable. The world community finds itself in
a dilemma at the present time; the crux of the dilemma is finding a defini-
tion on which all nations can agree and can utilize to address incidents of
terrorism as a cohesive, multilateral unit.

I. TERRORISM — DEFINED
A. United Nations Resolutions

The nations of the world first attempted to define terrorism during a
series of conferences which came to be known as the International Confer-
ences for the Unification of Penal Law.' This grew out of the work by
Quintilliano Saladana who, while at the Hague Academy in 1925, intro-
duced the category of “international crime” and included in it crimes
against the rights of people and crimes committed against heads of foreign
states or their diplomatic representatives.? Many attempts, such as the first
five conventions, were made to reach an international agreement on terror-
ism, but all failed. This failure was a result of the inability of states to
agree on a definition of “political crime” and to determine what exactly
constituted a “terrorist” act.’ As a result of the assassinations of King Alex-
ander I of Yugoslavia, French Foreign Minister Louis Barthou and Austrian
Chancellor Dr. Dollfuss, the sixth convention of the series was held.* Dur-
ing this Sixth Convention in Copenhagen in 1935, a definition of terrorism
was drafted which defined terrorist acts as “willful acts directed against the
life, physical integrity, health or freedom” of various officials, “causing a
disaster” by “impeding” or “interrupting” transport or utility services, “will-
ful destruction of ... public buildings,” “willful use of explosives in a

1. Geoffrey Levitt, Is ‘Terrorism’ Worth Defining?, 13 OHIO N.U. L. REv. 97, 97 (1986).
2. Caleb M. Pilgrim, Terrorism in National and International Law, 8 DICK. J. INT'L L. 147, 157
(1990).
3. Id
4. JAMES M. POLAND, UNDERSTANDING TERRORISM — GROUPS, STRATEGIES, AND RESPONSES
211 (1988).
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public place,” or “any other willful act which endangers human lives and
the community,” where any of the acts “has endangered the community or
created a state of terror calculated to cause a change in or impediment to
the operation of the public authorities or to disturb international relations.”
The series of conventions culminated with the League of Nations Conven-
tion for the Prevention and Punishment of Terrorism which, in order to
suppress terrorism, adopted the definition of an act of terrorism as “criminal
acts directed against a state and intended or calculated to create a state of
terror in the minds of particular persons, or a group of persons, or the gen-
eral public.”

In the late 1960s and early 1970s, the international concerns about
terrorism began to re-emerge. In 1972, the United States submitted a draft
(the United States 1972 Draft Convention for the Prevention and Punish-
ment of Certain Acts of International Terrorism) to the Sixth Committee of
the U.N. General Assembly.” This draft did not use the word “terrorism” in
the operative content of the body, but instead substituted “offense of inter-
national significance.”® Partly as a result of this, the U.N. established an
Ad Hoc Committee on International Terrorism.® This Committee created
three Sub-Committees, only one of which was desxgnated to devise- an
operative definition of “terrorism.”"°

This group was unable to reach a unanimous legal definition of terror-
ism, but did propose examples of what should be included in a definition of
“international terrorism.” These included:

(1) Acts of violence and other repressive acts by colonial, rac-
ist, and alien regimes against peoples struggling for their libera-
tion...;

(2) Toleration or assistance by a State to the organizations of
the remnants of fascist or mercenary groups whose terrorist
activity is directed against other sovereign countries;

(3) Acts of violence committed by individuals or groups of
individuals which endanger or take innocent human lives or
jeopardize fundamental freedoms. This should not affect the
inalienable right to self-determination and independence of all
peoples under colonial and racist regimes and other forms of
alien domination and the legitimacy of their struggle . . . ;

(4) Acts of violence committed by individuals or groups of

Levitt, supra note 1, at 97-98.

League of Nations Doc. C.546 M.383 1937 V ( 1937) Levitt, supra note 1, at 98.
U.N. Doc A/C.6/L.850 (1972); Levitt, supra note 1, at 99.

Levitt, supra note 1, at 99.

Id.

Id. at 99-100.

C W ®No

1
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individuals for pnvate gain, the effects of which are not con-
fined to one state."

Soon thereafter, a variety of other definitions of terrorism were pro-
posed and adopted by various regional and international organizations.
However, it was not until the mid-1980s that a more significant and
thoughtful approach to defining “terrorism” began to emerge. In 1985,
Minister Doudou Thiam, Special Rapporteur for the International Law
Commission in Draft Code of Offenses Against Peace and Security of Man-
kind, referred to the definition provided by the 1937 Convention in his
report to the U.N.”? In his report the following year — the Report of the
International Law Commission on the Work of its 38th Session — Thiam
incorporated a definition almost verbatim from the 1937 Convention."” The
working definition which developed was that the action — the actus reas
— must be a punishable offense, which is directed against a state or its
population, and intended or calculated — the mens rea — to create a state
of fear or “terror” in the minds of individuals or the general public."

However, it was on December 9, 1985, that the United Nations finally,
and for the first time, adopted a resolution condemning all acts of terrorism
as “criminal” acts.”® During the debate, fifty-seven countries participated
by speaking out on the subject of terrorism prévention.'® Israel said, “[Nlo
cause could justify acts of terrorism or serve as a pretext for states to es-
cape obligations under international law.” International terrorism was aimed
at destroying the rule of law.” Belgium, on behalf of the European Com-
munity, Spain and Portugal stated, “[T]he prevention and punishment of
criminal acts should be ensured, and the taking of hostages and other
crimes must no longer be treated as “acts whose political character protect-
ed their perpetrators from extradition or prosecution.”’® Sweden, on behalf
of the Nordic countries, said, “[T]he legitimacy of a cause such as the
struggle for self-determination and independence, did not in itself legitimize
the use of certain forms of violence, especially violence against innocent

11. Id. at 100 (citing 28 U.N. GAOR Supp. (1973)).

12. Doudou Thiam, Third Report on the Draft Code of Offenses Against the Peace and Security of
Mankind, UN. Doc. A/CN.4/387, reprinted in [1985) 2 Y.B. Int’l L. Comm’n 82-83, U.N. Doc. A
CN.4/SER.A/1985/Add. (Pt. 1); Sompong Sucharitkul, Terrorism and Jurisdiction, 14 SYRACUSE J.
INT'L L. & CoM. 141, 144 (1987).

13. International Law Commission on the Work of Its 38th Session, U.N. Doc. A/41/10, reprinted
in [1986] Y.B. Int’l L. Comm’n 43 n.105; Sucharitkul, supra note 12, at 144,

14. Sucharitkul, supra note 12, at 145.

15. United Nations Resolution on Terrorism, G.A. Res. 40/61, U.N. GAOR, 40th Sess., Supp. No.
53, at 301, U.N. Doc. A/40/53 (1985).

16. DAPHNE DORAN LINCOFF, ANNUAL REVIEW OF UNITED NATIONS AFFAIRS 180 (1985).

17. Id. at 181,

18. Id. at 182,

https://scholarship.law.ufl.edu/fjil/vol8/iss1/3
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persons. There must be no safe haven for terrorists.”*

The resolution also asked “all states to take appropriate measures at the
national level with a view to ‘the speedy and final elimination’ of the prob-
lem, such as the harmonization of domestic legislation with existing interna-
tional obligations, and the prevention of the preparation and organization in
their respective territories of acts directed against other states.”” States
were also encouraged to “refrain from organizing, instigating, assisting or
participating in terrorist acts in other states, or acquiescing in activities
within their territory directed towards the commission of such acts.”*
They were further urged to cooperate by exchanging relevant information in
combatting terrorism.?

The world had officially accepted terrorism, not as an expression of
political ideologies, but as a crime. Although the exact crimes which would
be considered terrorist acts were not designated, due to previously accepted
conventions some acts were known to be criminal without this newest U.N.
Resolution. These conventions include: The Convention on Offenses and
Certain Other Acts Committed on Board Aircraft (Tokyo Convention);?
Convention for the Suppression of Unlawful Seizure of Aircraft (Hague
Convention);* Convention for the Suppression of Unlawful Acts Against
the Safety of Civil Aviation (Montreal Convention);® International Con-
vention Against the Taking of Hostages;* Vienna Convention on Diplo-
matic Relations;” Convention on Prevention and Punishment of Crimes
Against Internationally Protected Persons, Including Diplomatic Agents;”
and the Final Act on the Conference on Security and Cooperation in Europe
Done at Helsinki.” Regardless of these definitions, there is still confusion
with respect to defining who is a terrorist and what terrorism is.

19. Id. at 183.

20. Id. at 180.

21, W

22, WM

23. Convention on Aviation: Offences and Certain Other Acts Committed on Board Aircraft, done
Sept. 14, 1963, 20 U.S.T. 2941, 704 U.N.T.S. 219 (entered into force Dec. 4, 1969).

24. Convention on Suppression of Unlawful Seizure of Aircraft (Hijacking), done Dec. 16, 1970,
22 US.T. 1641, 860 U.N.T.S. 105 (entered into force Oct. 14, 1971).

25. Convention on Suppression of Unlawful Acts Against the Safety of Civil Aviation (Sabotage),
done Sept. 23, 1971, 24 U.S.T. 565, 974 U.N.T.S. 177 (entered into force Jan. 26, 1973) [hereinafter
Montreal Convention].

26. International Convention Against the Taking of Hostages, G.A. Res. 34/146, U.N. GAOR, 34th
Sess., U.N. Doc. A/RES/34/146 (1980).

27. Vienna Convention on Diplomatic Relations and Optional Protocol on Disputes, done Apr. 18,
1961, 23 U.S.T. 3227, 500 U.N.T.S. 95 (entered into force for the United States Dec. 13, 1972).

28. Convention on Prevention and Punishment of Crime Against Internationally Protected Persons,
including Diplomatic Agents, done Dec. 14, 1973, 28 US.T. 1975, 1035 U.N.T.S. 167 (entered into
force for the United States Feb. 20, 1977).

29. Final Act of the Conference on Security and Cooperation in Europe, done Aug. 1, 1975, 14
LL.M. 1292 (1975).
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B. Domestic Statutes

One of the United States’ first attempts of the to define international
terrorism was in the 1978 bill “Act to Combat International Terrorism.”*
The bill divided the definition into five components. The bill was never
enacted, however, because Congress chose instead to enact the 1978 For-
eign Intelligence Surveillance Act.

The first component defines “international terrorism” as any act which
is designated as an offense under three existing international conventions:
the Convention for the Suppression of Unlawful Seizure of Aircraft (which
sets forth as an offense the unlawful seizure of aircraft); the Convention for
the Suppression of Unlawful Acts Against the Safety of Civil Aviation
(which lists offenses as acts of violence on board aircraft in-flight, damage
or sabotage to aircraft in service or air navigation facilities or the communi-
cation of false information likely to endanger the safety of aircraft in
flight); and the Convention of the Prevention and Punishment of Crimes
Against Internationally Protected Persons, including Diplomatic Agents
(which lists offenses such as the murder, kidnap or attack of internationally
protected persons, or violent attacks on their official premises, private ac-
commodations or means for transportation).’'

The second component added to the definition “any other unlawful act
which results in the death, bodily harm, or forcible deprivation of liberty to
any person, or in the violent destruction of property, or an attempt or credi-
ble threat to commit any such act.”** The third component identified the
locations which would be considered international for purposes of the act.
For this, the bill provided four tests, one of which had to be satisfied.

The location would be considered international if the act occurred:

(1) outside the territory of a state of which the alleged offender
is a national;

(2) outside the territory of the state against which the act is
directed;

(3) within the territory of the state against which the act is
directed and the alleged offender knows or has reason to know
that a person against whom the act is directed is not a national
of that state; or

(4) within the territory of any state when found to have been
supported by a foreign state, irrespective of the nationality of
the alleged offender.”

30. S. 2236, 95th Cong., 2d Sess. (1978).
31. M §3.

32, Id

33. WM

https://scholarship.law.ufl.edu/fjil/vol8/iss1/3 6
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The fourth component required that the act has as its motive or goal the
intent or threat to damage the interests of a state or international organiza-
tion, or the intent to obtain concessions from a state or international orga-
nization.* The fifth and final component excluded acts committed in the
course of military or paramilitary operations directed essentially against
military forces or targets of a state or organized armed group. This exclu-

_sion was due to the fact that these acts are encompassed in the body of
international law relating to international armed conflict, which can be
found in the Geneva Conventions of 1949 and the Protocol Additions to the
Conventions completed in July 1977.%

In the same year, Congress passed the first statute defining international
terrorism in the Foreign Intelligence Surveillance Act of 1978.% This Act
provided that international terrorism means activities that:

(1) involve violent acts or acts dangerous to human life that
are a violation of the criminal laws of the United States or of
any State, or that would be a criminal violation if committed
within the jurisdiction of the United States or any State;

(2) appear to be intended

(A) to intimidate or coerce a civilian population;

(B) to influence the policy of a government by intimidation
or coercion; or

(C) to affect the conduct of a government by assassination
or kidnapping; and

(3) occur totally outside the United States, or transcend
national boundaries in terms of the means by which they are
accomplished, the persons they appear intended to coerce or in-
timidate, or the locale in which their perpetrators operate or
seek asylum.”

A number of other acts were subsequently introduced that further re-
fined the definition. These include: the Report Prepared for the Subcommit-
tee on Security and Terrorism of the Senate Committee on the Judiciary,
State-Sponsored Terrorism® the “Anti-terrorism Act of 1985,”* the “In-
ternational Terrorism Deterrence Act of 1985, the “Antiterrorism Act of
1986,**' and the “the Antiterrorism Act of 1986 [clean bill-redraft].”*

34, Id

35. ld

36. Pub. L. No. 95-511, 92 Stat, 1783 (1978) (codified at 50 U.S.C. § 1801 (1982)).

37. Id § 101(c).

38. STAFF OF SENATE COMMITTEE ON THE JUDICIARY, 99TH CONG., 2D SESS., REPORT ON STATE-
SPONSORED TERRORISM (Comm. Print 1988). '

39. S. 275, 99th Cong., 1st Sess. (1985).

40. S. 1941, 99th Cong., 1st Sess. (1985).

41. H.R. 4294, 99th Cong., 2d Sess. (1986).

Published by UF Law Scholarship Repository, 1993
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Another statute enacted was Title 18, Chapter 204 — Rewards for Informa-
tion Concerning Terrorist Acts, section 3077 — Definitions, which came to
be known as the “Attorney General’s terrorism reward authority.”* A

Yet another definition, codified in U.S.C. Title 18, section 2331, is
nearly identical to the Federal Intelligence Surveillance Act. The only
change in the definition is in section 1(C) of 2331, which reads “occur
primarily outside the territorial. . . .” The United States has a number of
definitions that are used when an official publication is produced. The
wording differs, but they generally mean the same thing. However, the
variety and scattered locations of terrorism provisions in the United States
Code impedes the development and understanding of exactly who and what
are terrorists.

C. Challenges to the Official Definitions

Because an act that one state considers terrorism, another may consider
as a valid exercise of resistance, it is difficult to prepare effective legal
principles to deter terrorism.* Demonstrating the problem is the notion
that “one man’s terrorist is another man’s freedom fighter.”* As suggested
by one author, the difference between terrorists and freedom fighters is that
terrorists kill innocent civilians, while freedom fighters save lives and fight
at the risk of their own lives “until liberty wins the day.”* The main diffi-
culty lies in .the fact that each time an incident occurs, the international
community cannot consistently interpret whether the act was a terrorist
attack or a legitimate act of a freedom fighter.”” The United Nations has
not alleviated the definitional problems involved. In fact, the U.N. has
granted a limited amount of legitimacy to groups who are responsible for
acts that have been labeled “terrorism.”

In December 1973, the U.N. passed Resolution 3103 which granted
legitimacy to conflicts involving the struggle of people against colonial and
racist regimes by labeling them as “armed conflicts.”*® One year later, the
U.N. adopted a Definition of Aggression, which justified terrorist activities
when terrorism is waged on behalf of self-determination moyements or di-

42. H.R. 4786, 99th Cong., 2d Sess. (1986).

43. 18 US.C. § 3077 (West 1984).

44. Elizabeth R.P. Bowen, Note, Jurisdiction Over Terrorists Who Take Hostages: Efforts to Stop
Terror-Violence Against U.S. Citizens, 2 AM. U. J. INT'L L. & PoL’Y 153, 159 (1987).

45. Id. at 159 (citing Begin, Freedom Fighters and Terrorists, in INTERNATIONAL TERRORISM:
CHALLENGE AND RESPONSE 39-46 (B. Netanyahu ed., 1979)).

46. Id. at 159 n.26.

47. Id. at 160 n.28.

48. Basic Principles of the Legal Status of Combatants Struggling Against Colonial and Alien
Domination and Racist Regimes, G.A, Res. 3103, U.N. GAOR, Supp. No. 30, at 142, U.N. Doc. A/9030
(1973).

https://scholarship.law.ufl.edu/fjil/vol8/iss1/3
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rected against colonial and racist regimes.* Many groups have tried to fall
into the U.N. definitions by claiming that their actions are legal expressions
of their rights. According to political philosopher Frantz Fanon, “national
liberation, national renaissance, the restoration of nationhood to the peo-
ple . . . is always a violent phenomenon.”* Additionally political scientist
Rupert Emerson claims “self-determination when self-exercised involves
revolution.”' Due to this uncertainty, many groups are waging destruction
upon sovereign nations and claiming, and thereby receiving impunity, that
they are engaged in a legitimate and legal war and that they are only fight-
ing for their freedom.

The variety of classifications used, resolutions adopted, and laws enact-
ed only increase the difficulty in differentiating between a terrorist act and a
legal and legitimate act of a freedom fighter. With the old order crumbling
and the superpowers reshuffled, the U.N. is taking on a renewed role and
has broken free from the shackles of Cold War politics.” The time is long
overdue for the world body to invalidate the definitions of terrorism it has
espoused in the past and provide one certain and final definition that can be
held up as a model to the world. The definition should be clear, yet flexible
enough to provide for any unforeseeable changes in tactics by terrorist
groups. The definition should list all of the known types of acts which are
unquestionably terroristic. This new definition would allow countries, new
and old, to take measures to prevent and punish terrorism in such a way
that all countries will agree that the acts committed were terroristic and the
people responsible for them should be held accountable in a court of law.

3
’

II. EFFORTS TO CONTROL AND PUNISH TERRORISTS

A. International and Regional Conventions and Resolutions

For many decades the world has been trying to develop laws to prevent
and punish terrorist acts. As discussed, the original problem was to devise a
single definition that would appeal to all nations. Obviously this remains
unlikely, if not impossible. The next obstacle was to make new laws re-
specting both the old and new forms of terrorist attacks. Contemporary stat-
utes began to enter the world scene in 1963.

As a result of recent attempts to hijack aircraft, a number of states

49.  Definition of Aggression, G.A. Res. 3314, 28 U.N. GAOR, Supp. No. 30A, at 142, U.N. Doc.
A/9030/Add.1 (1974).

50. Robert A. Friedlander, Terrorism and National Liberation Movemenis: Can Rights Derive
From Wrongs?, 13 CASE W. REs. J. INT’L L. 281 n.2 (1981).

S51. Id. at 287; see RUPERT EMERSON, FROM EMPIRE TO NATION THE RISE TO SELF-ASSERTION
OF ASIAN AND AFRICAN PEOPLES 389 (1969).

52. Richard Z. Chesnoff, The U.N.— A Force at Last, U.S. NEWS & WORLD REP., Feb. 10, 1992,
at 12.

Published by UF Law Scholarship Repository, 1993
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gathered to draft and adopt responsive legislation. The Convention on Of-
fenses and Certain Other Acts Committed on Board Aircraft, also known as
the 1963 Tokyo Convention, penalizes acts that may jeopardize the safety
of aircraft in flight or of persons or of property thereon.” The acts must
occur aboard an aircraft registered in a signatory state while that aircraft is

either in flight,* on the surface of the high seas, or in any other stateless .
territory.” The purpose of this convention is to enable at least one country-

to assert jurisdiction over the hijacker(s), regardless of the nature of the
crime. This is to be accomplished by requiring member states to extend
their national jurisdictions over the crimes within their confines.*

Due to the increasing number of incidents of hijacking and the ineffec-
tiveness of the earlier legislation, another convention was held which tried

to supplement the earlier declarations. The Hague Convention of 1970,-

unlike the Tokyo Convention, establishes and defines the international
crime of hijacking a civilian aircraft.”’ Article 7 of that Convention gives a
member state the choice of extraditing the offender or, should it be unwill-
ing or unable to do so because of internal legal constraints, referring the
case for prosecution.® One of the primary purposes of the Hague Con-
vention is “to establish a form of near-universal jurisdiction over each hi-
jacking incident.”* It further dictates that the crime of hijacking should be
subject to ‘“severe penalties” under the national law of each of the
convention’s signatories.” Up to this point, hijacking was singled out as
the crime which could not and would not go unpunished.

Later in 1970, the U.N. passed the United Nations General Assembly’s
Declaration on Principles of International Law Concerning Friendly Rela-
tions and Cooperation Among States in Accordance with the Charter of the
United Nations.® This resolution held that “[E]very state has the duty to
refrain from organizing, instigating, assisting, or participating in acts of
civil strife or terrorist acts in another State or acquiescing in organized
activities within its territory directed toward the commission of such acts
when the acts . .. involve a threat or use of force.”®” The problem re-

53. Convention on Offenses and Certain Acts Committed on Board Aircraft, done Sept. 14, 1963,
art. 1.1(b), 20 U.S.T. 2941, 704 UN.T.S. 219 [hereinafter Tokyo Convention}; Terry Richard Kane,
Prosecuting International Terrorists in the United States Courts: Gaining the Jurisdictional Threshold,
12 YALE J. INT’L L. 294, 300 (1987).

54. Tokyo Convention, supra note 53, art. 1.2; Kane, supra note 53, at 300 n.44.

55. Kane, supra note 53, at 300 n.45.

56. Tokyo Convention, supra note 53, art. 3.3.

57. Convention on the Suppression of Unlawful Seizures of Aircraft, Dec. 16, 1970, 22 U.S.T.
1641, 860 U.N.T.S. 105 [hereinafter Hague Convention); Kane, supra note 53, at 301.

58. Kane, supra note 53, at 302.

59. Id.

60. Hague Convention, supra note 57, 22 U.S.T. at 1644.

61. G.A. Res. 2625, U.N. GAOR, 25th Sess., Supp. No. 28, at 121, U.N. Doc. A/8028 (1970).

62. Id.; see also Geoffrey Levitt, The International Legal Response to Terrorism: A Reevaluation,

https://scholarship.law.ufl.edu/fjil/vol8/iss1/3
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mained, however, as to what each state considered a “terrorist” act. This
failure essentially took the bite out of this, and many other, conventions.

- The Montreal Convention of 1971, broadened the scope of what is to be
considered an international criminal act that endangers the safety of an
aircraft in flight or rendering an aircraft incapable of flight.* The Conven-
tion requires that all contracting states “endeavor to take all practicable
measures” to prevent the offenses listed in this Convention.* The Conven-
tion gives the state one of two choices once it obtains custody of the of-
fender(s). It may simply extradite an alleged offender. If a custodial state
declines to extradite an alleged offender, it is required “without exception
whatsoever and whether or not the offense was committed in its territory, to
submit the case to its competent authorities for the purpose of prosecu-
tion.”®

The 1971 Organization of American States’ Convention to Prevent and

Punish the Acts of Terrorism Taking the Forms of Crimes Against Persons -

and Related Extortion That Are of International Significance, developed a
class of crimes known as “common crimes™of international significance”
which encompass: kidnapping, murder, or other assaults against the life or
personal integrity of, or extortion related to such crimes against, “those
persons to whom the state has the duty to give special protection according
to international law.”%® If the state refuses to extradite the offender, the
convention requires that the state prosecute domestically “as if the act had
been committed in its territory.”®” This convention tried to remove political
ideologies from the definition of terrorism, by reclassifying the offenses as
“common crimes of international significance.” .
In response to the massacre of Israeli athletes at the 1972 Munich

Olympics, the United Nations called for legal suppression by its members

of violent acts of terrorists by ratifying the Convention for the Prevention
and Punishment of Certain Acts of International Terrorism.® However,
many nations, primarily the United States and its allies, voted against this
resolution due to its bias toward, and legitimizing of, violent national libera-
tion movements.” The Arab and Soviet blocs, along with other allies, tried
to shield radical movements, with which they sympathized and supported,
from being classified as terrorist — thereby protecting them from interna-

60 U. CoLo. L. REv. 533, 536 (1989).

63. Montreal Convention, supra note 25, 24 U.S.T. at 565; Kane, supra note 53, at 303.

64. Montreal Convention, supra note 25, 24 U.S.T. at 571.

65. Id.

66. Organization of American States Convention on Terrorism, done Feb. 2, 1971, 27 U.S.T. 3949,
0.A.S.T.S. 37 [hereinafter OAS Convention].

67. Id. art. 5.

68. U.N. Doc. A/C.6/L.850 (1972); Levitt, supra note 62, at 537.

69. - Levitt, supra note 62, at 537.
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tional condemnation and punishment. Once again, the world was unable to
reach a consensus as to the most effective legal means of combatting terror-
ism. o
Finally, in December 1979, real, substantive progress was made by the
Sixth Committee (Legal) of the General Assembly recommending condemn-
ing terrorism per se.”® Under the draft, “all acts of terrorism that endan-
gered human lives or fundamental freedoms were unequivocally con-
demned,” and an appeal was extended for all nations to become party to
international conventions already in existence.”” The resolution, in sum and
substance, was later adopted by the United Nations.”

In 1985, the Seventh United Nations Congress on the Prevention of
Crime and the Treatment of Offenders adopted a resolution on Criminal
Acts of a Terrorist Character.” The resolution provided an umbrella of
illegitimate international violence, which categorized such criminal acts as
aircraft-hijacking and sabotage, attacks on internationally protected persons
and hostage taking.™ This resolution was later incorporated into the Gener-
al Assembly Resolution 40/61 of December 1985, which “unequivocally
condemned, as criminal, all acts, methods and practices of terrorism when-
ever and by whomever committed.””

After decades of terrorist violence that resulted in thousands of deaths
and injuries, affecting territories of nations across the globe and internation-
al and sovereign airspace,- the United Nations took a long overdue step in
the fight against terrorism. Groups that once hid behind the shield of legiti-
macy while attacking innocents in restaurants, train stations, shopping pla-
zas, ships and airplanes, lost their pretext. The acts which fell previously
through the cracks of the multiple definitions, were not to be specified, but
labeled criminal as a whole. '

B. Domestic Laws

Presently, there are numerous sections in the United States Code that

define, list, describe and provide punishments for various acts of terrorism.
They are scattered throughout the code under a variety of titles. The follow-
ing is a partial list and description of some of these provisions.

Under Title 18, Crimes and Criminal Procedure, section 1116 Murder
or Manslaughter of Foreign Officials, Official Guests or Internationally
Protected Persons, murders of such people are criminalized. Also in Title

70. U.N. Doc. A/34/786 (1979); Levitt, supra note 62, at 538.

71. Levitt, supra note 62, at 538.

72. G.A. Res. 34/145, 34 UN. GAOR, Supp. No. 46, at 244 (1979).

73. U.N. Doc. A/CONF.121/L.12/Rev.1 (1985); Levitt, supra note 62, at 539.

74. Levitt, supra note 62, at 539.

75. G.A. Res. 40/61, UN. GAOR, Supp. No. 53, at 301, U.N. Doc. A/40/53 (1985).
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7
18, section 1201 Kidnapping, the code criminalizes the unlawful seizure,
confinement, kidnap, abduction or carrying away and holding for ransom,
reward or otherwise any person, who is a citizen of the United States, or
foreign official or internationally protected person or official guest. It calls
for the prosecution of the offender within the United States regardless of
where the offense was committed or the nationality of the victim or offend-
er. Additionally, Title 18, section 1203, Hostage Taking (Act for the Pre-
vention and Punishment of the Crime of Hostage-Taking), provides for
United States jurisdiction over terrorists who seize or detain a U.S. national
in order to compel the United States government to do or abstain from
doing any act. Further, Title 18, sections 3071-3076, which encompass the
1984 Act to Combat International Terrorism, authorize the disbursement of
rewards for information regarding terrorist attacks and the protection of the
person(s) who provided such information. The reward provision excludes
government officials who furnish such information while in the course of
their duties.

Title 22, Foreign Relations and Intercourse, section 2371, the Interna-
tional Security Assistance and Arms Export Control Act of 1976, calls for
the withdrawal of U.S. assistance to countries that support terrorism. Title
49, Transportation, is spread throughout a variety of sections which encom-
pass the Anti-Hijacking Act of 1974, and imposes criminal penalties for
terrorists who hijack or attempt to hijack aircraft. Lastly, Title 50, War and
National Defense, sections 1801-1811, (Foreign Intelligence Surveillance
Act of 1978), authorizes increased surveillance of terrorist groups and their
activities that “involve violent acts or acts dangerous to human life that are
a violation of the criminal law of the United States or of any state, or that
would be a criminal violation if committed within the jurisdiction of the
United States or any state.” One limitation however, is that under (c)(3), the
acts are required to occur outside of the the territory of the United States.

One of the most recent and comprehensive acts of legislation to combat
" terrorism is the Omnibus Diplomatic Security and Antiterrorism Act of
1986.7 The Act, comprised of thirteen titles, addresses a variety of issues.
The goals of each are directed at fighting terrorism. These goals include:
establishing the Bureau of Diplomatic Security (State Department), refining
the State Department’s role in combatting international terrorism, combat-
ting international nuclear terrorism, and setting forth the justification of
extraterritorial jurisdiction over terrorist acts abroad against United States
nationals.” This Act permits the United States to exercise criminal juris-
diction to prosecute someone for an overseas offense directed against a U.S.

76. 18 U.S.C. § 2331 (West 1984).
71. Id.
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citizen. Such offenses include homicide,” attempt or conspiracy with re-

spect to homicide™ and other conduct in which there is an intent to cause,
or which results in, serious bodily injury.”

A limit on prosecution exists in this statute providing that the offense
must have been intended to coerce, intimidate or retaliate against a govern-
ment or civilian population.’’ If the crime does not fall within this qualifi-
cation, the United States cannot assert criminal jurisdiction under this title.
In other words, a terrorist must target an American because of nationality
for the purpose of punishing or threatening the government or its citizenry.
This single piece of legislation is more sweeping and forceful than any
prior legislation with respect to terrorism in the United States. No longer
can a terrorist shoot a U.S. national overseas, targeted because he was an
American, and escape from U.S. law enforcement due to lack of jurisdic-
tion. The justifications for this piece of legislation will be discussed in
detail in the next section.

1. JUSTlFICATION FOR ASSERTING EXTRATERRITORIAL JURISDICTION

While reading this section, recall that unless the terrorist is abducted in
international space while onboard an abducting state’s vessel, the abducting
state will likely violate another state’s sovereignty. In this article, the terror-
ist is not in another state when apprehended. However, in order to give the
reader an understanding of the implications of that scenario, a brief expla-
- nation will be offered. International law holds that territorial sovereignty
means that a state has exclusive control over the persons and things within
its territory. Therefore, other states have a duty not to interfere in its inter-
nal affairs or perform acts of sovereignty on its soil.” According to inter-
national law scholar Professor Derek Bowett, sending agents into a state’s
territory, specifically targeting an individual who, like a terrorist, is a crimi-
nal, does not violate the territorial integrity or political independence of the
state.® Further, the actions of espionage or law enforcement agents within
a nation’s territory have never been considered a use of force under interna-
tional law.*

Additionally, there are two justifications for using force when abducting

78. Id. § 2331(a).

79. Id. § 2331(b).

80. Id. § 2331(c).

81. Id § 2331(e).

82. D. Cameron Findlay, Abducting Terrorists Overseas for Trial in the United States: Issues of
International and Domestic Law, 23 TEX. INT'L LJ. 1, 16 (1988) (citing MICHAEL SORENSON, MANUAL
OF PUBLIC INTERNATIONAL LAW 253-54 (1968)).

83. Id. at 25; see also DEREK BOWETT, SELF DEFENCE IN INTERNATIONAL LAW 55 (1958); IAN
BROWNLIE, INTERNATIONAL LAW AND THE USE OF FORCE BY STATES 361 (1963).

84. Findlay, supra note 82, at 25.
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terrorists in another state. Under the first justification, a state may seize a
terrorist in another country in order to protect its nationals. The capture
must be necessary to prevent future harm to its citizens and the mission’s
objectives must be strictly confined to that task.* The apprehension, prose-

cution, and punishment of terrorists would prevent future attacks by the par-

ticular terrorists involved and deter others from targeting that state or its
citizens again.®*® Additionally, the use of force from such an operation
would be far less proportionally than the past and threatened future harm.”
Therefore, even if the terrorist has already struck, abducting him to prevent
his future attack would trigger this justification.

The second. justification would be an act of self-defense. Under a broad
reading of this justification, the use of force to abduct terrorists would
constitute a justifiable exercise of the customary right self-defense if: 1) it
satisfies the requirements of necessity and proportionality, and 2) the abduc-
ting state can show complicity by the territorial state.®® Necessity requires
that the act is “instant, overwhelming, and leaving no choice of means and
no moment for deliberation.”® The proportionality element limits the mea-
sures to “these that do not exceed in manner or aim the action provoking
them.”® Therefore, a state may cross the border of another state in order
to capture a terrorist, and this act will not necessarily be considered a viola-
tion of that state’s sovereignty.

These two justifications explain the impact on the sovereignty of anoth-
er state. Either of these justifications might have been utilized if a state (for
example, Israel) tried to act on the following series of events. Recently,
George Habash, head of the Popular Front for the Liberation of Palestine (a
branch of the Palestine Liberation Organization) — which, among other
acts of terrorism, sponsored the hijacking of an Air France jet to Entebbe,
Uganda — was permitted to enter and seek medical treatment in France.
Not to be outdone, Ahmed Jibril, head of the Popular Front for the Libera-
tion of Palestine General Command, boasted that he, too, recently traveled
for health reasons — twice to Switzerland and once to France.” “Knowl-
edgeable sources suspect that one reason that the Mitterand government was
so eager to hustle Habash out of France was their fear that if interrogated,
he might have been angry enough to reveal details about secret dealings he

85. Id. at 29.

86. Id.

87. Id.

88. Id. at 36.

89. Id. at 30 n.208.

90. Id. at 30; see also Oscar Schachter, The Rights of States to Use Armed Force, 82 MICH. L.
REV. 1620, 1637 (1984).

91. Washington Whispers, U.S. NEWS & WORLD REP., Feb. 24, 1992, at 26.
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has had with current and past French officials.”*

If countries, such as France and Switzerland, do not follow the interna-
tional conventions that provide the means to prosecute and/or extradite a
terrorist, a state is left with little choice but to try and assert jurisdiction, to
avoid putting the harboring state in a position where it might be the target
of retaliation. Three principles that support this proposition are: the protec-
tive principle,” the passive personality principle,” and the universal(ity)
principle.”

A. The Protective Principle

The protective principle permits a state to punish a limited class of
" crimes (excluding such offenses as violating laws against political expres-
sion) committed outside its territory by persons who are not its nationals:
offenses directed against the security of the state or other offenses threaten-
ing the integrity of governmental functions that are generally recognized as
crimes by developed legal systems.”® The legislative history of the Omni-
bus Diplomatic Security Act” reveals that the drafters borrowed from
some of the language in the protective principle. Congress realized that one-
half of the terrorist incidents in the previous seventeen years were aimed at

" U.S. interests and citizens. Congress stated that governmental functions

were threatened, including: the protection of its citizens, the ability to main-
tain foreign policy, interstate and foreign commerce, and business travel and
tourism.”® This is an expansive reading of the principle which enables the
United States' and other nations to assert jurisdiction over essentially all
attacks against its citizens and interests even though there is no effect oc-
curring within the territory of the forum state. The focus of the protective
principle is the nature of the interest that may be injured, rather than the
place of the harm or conduct.”® Therefore, the conduct need only be a
potential threat to the asserting state’s interests or citizens.'®

B. The Passive Personality Principle

The passive personality principle permits a state to apply its laws to an

9. Id

93. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 402(3) cmt. f (1987) {hereinafter FOR-
EIGN RELATIONS RESTATEMENT].

94. Id § 403 cmt. e.

95. Id. § 404.

96. Id. § 402 cmt. f.

97. 132 CoNG. REC. S1382-88 (daily ed. Feb. 19, 1986).

98. Id. at S1387; see S. 1429, 99th Cong., 2d Sess. 1382-88, § 2331(c)-(e) (1986).

99. Christopher L. Blakesley, Jurisdiction as Legal Protection Against Terrorism, 19 CONN. L.
REV. 895, 933 (1987).

100. Id.
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act committed outside its territory by a person who is not its citizen, when
the victim of the act was its national.'” This principle has been increas-
ingly accepted worldwide as it is applied to terrorist and other organized
attacks on a state’s nationals by reason of their nationality, or to assassina-
tion of a state’s diplomatic representative or other officials.'” For exam-
ple, in the previous Restatement, the authors explicitly rejected a passive
personality assertion of jurisdiction. “A state does not have jurisdiction to
prescribe a rule of law attaching legal consequences to conduct of an alien
outside its territory merely on the ground that the conduct affects one of its
nationals.”'® One of the first cases utilizing the passive personality princi-
ple against a terrorist was United States v. Benitez.'™ In that case, the
court held that the passive personality principle could be used to establish
jurisdiction in a case against a terrorist, not a United States citizen, who had
robbed, assaulted, and conspired to murder United States DEA agents in
Columbia.'” The change in the U.S.’s position was consistent with the
emerging international consensus, validating the use of the passive personal-
ity principle in prosecuting terrorists.'®

A variety of international conventions combatting terrorism have pro-
vided that the passive personality principle is a viable option for asserting
jurisdiction. These conventions include, but are not limited to: Convention
for the Suppression of Unlawful Acts Against the Safety of Maritime Navi-
gation,'” the Hostage Taking Convention,'® Protection of Diplomats
Convention,'® and the Hague Convention."® Many nations have recog-
nized the threat posed by terrorism against its citizens and interests and
have developed this principle as a customary law norm to allow for a crimi-
nal law response.'"

C. The Universality Principle-

The third and most broadly worded principle is the universality princi-
ple. This principle permits a state to define and prescribe punishment for
certain offenses recognized by the community of nations as of universal

101. FOREIGN RELATIONS RESTATEMENT, supra note 93, § 402 cmt. g.

102. I1d. -

103. RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW § 30(2) (1965).

104. 741 F.2d 1312 (11th Cir. 1984), cert. denied, 471 U.S. 1137 (1985).

105. Id. at 1316.

106. Brandon S. Chabner, The Omnibus Diplomatic Security and Antiterrorism Act of 1986: Pre-
scribing and Enforcing United States Law Against Terrorist Violence Overseas, 371 UCLA L. REV. 985,
996 (1990).

107. 27 L.L.M. 668, 676 (1988). Article 6(2) is particularly apposite.

108. See supra note 26 and accompanying text.

109. See supra note 28 and accompanying text.

110. See supra note 57 and accompanying text

I11l. See United States v. Benitez, 741 F.2d 1312, 1315 (11th Cir. 1984).
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‘concern, such as piracy or hijackings, where there is no section 402 -(Re-
statement Third) connection between the territory and the offense or of na-
“tionality with the persons involved.'? Therefore, the location of the terror-
ist act is irrelevant as are the nationalities of both the offender and offend-
ed. The wording “such as ... ” in this section leaves open the possibility
that a vast number of crimes not listed in section 404 can still be consid-
ered universal crimes subject to jurisdiction under this principle. The crimes
encompassed by this principle are considered so brutal that any state within
the community of nations may prosecute the accused.'” The history of
crimes, the treaties and conventions to combat terrorism, and domestic laws
of all nations, “when considered as a whole, make it clear that terrorism —
including hostage taking or kidnapping or wanton acts of violence against
innocent civilians — is really a composite term including all of the sepa-
rately universally condemned offenses, and thus triggers the universality
theory of jurisdiction.”""* However, in the 1984 case Tel-Oren v. Libyan
Arab Republic, the court ruled that terrorism did not constitute a violation
of the law of nations.'” Although the United States condemns all forms of
terrorism, the highly political nature of acts of terrorism often permit them
to be viewed as either a legitimate means of political protest or a criminal
offense.'® Thus, U.S. courts have not recognized universal jurisdiction as
establishing the basis for prosecuting overseas terrorist crimes.

IV. JUSTIFICATION FOR ABDUCTION OF TERRORISTS IN
INTERNATIONAL SPACE

Professor M. Cherif Bassiouni’s assertion that international abductions
violate international law by disrupting world order and infringing upon
sovereignty and territorial integrity of other states is illustrative of custom-
ary international law.'” Yet this is customary law, which is subject to
change and modification by continued practice. within the international
community.'”® In fact, some countries have changed their posture with re-
spect to this approach, and abductions have become recognized — if not
accepted — under international law.'"’

To that end, American courts have developed what is known as the

112. FOREIGN RELATIONS RESTATEMENT, supra note 93, § 404,
113.  Demjanjuk v. Petrovsky, 776 F.2d 571, 581-82 (6th Cir. 1985).
114. Blakesley, supra note 99, at 915.

128. Id. art. 89; High Seas Convention, supra note 126, art. 2.

129. Law of the Sea Convention, supra note 127, art. 87; High Seas Convention, supra note 126,
art. 2; see also Findlay, supra note 82, at 18.

130. Findlay, supra note 82, at 18; see Law of the Sea Convention, supra note 127, art. 105; ngh
Seas Convention, supra note 126, art. 19,

131. Findlay, supra note 82, at 23; see also MICHAEL SORENSON, MANUAL OF PUBLIC INTERNA-
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Ker-Frisbie doctrine, which holds that a forcible abduction neither offends
due process nor requires a court to free a suspect seized in violation of
international law.'”® Therefore, a court need not divest itself of in perso-
nam jurisdiction over a defendant based on the method by which the de-
fendant was arrested and brought before the court.'? Note that while an
arrest may be unlawful and unconstitutional, the exclusionary rule applies to
evidence and not to people.'”” Later cases have held that a court would
lose its jurisdiction only if the methods of abduction were “deliberate, un-
necessary and [an] unreasonable invasion of the accused’s constitutional
rights.”'® Additionally, the courts have held that in order for a court to
surrender its jurisdiction, the agents’ conduct must be of a “most shocking
- and outrageous character,” a classification limited to “torture, brutality and
similar outrageous conduct.”'?

These cases illustrate the evolution of the treatment of international law
. in conjunction with U.S. domestic law by U.S. Courts. The thesis of this
. article, however, focuses on the seizure of terrorists in international air
_space and on the high seas. According to former U.S. Secretary of State

George Shultz, “[I]t is impossible to argue that international law prohibits
us from capturing terrorists in international waters or airspace, [or] from
- . attacking them on the soil of other nations. . . . A nation attacked by terror-
ists is permitted to use force . .. to seize terrorists or rescue its citizens
when no other means is available.”'”

Under the 1958 Convention on the High Seas'® and the Law of the
Sea Convention,'” all states may freely use the high seas and the
superadjacent airspace, and no nation may claim sovereignty over persons
or things found there.”® While ships and planes are usually guaranteed
freedom of navigation and freedom of overflight,'” a state may seize
them under certain circumstances. For example, the United States could
seize a ship or plane if it were characterized as a pirate vessel. Under the
law of nations, pirates are considered hostes humani generis — enemies of

120. Findlay, supra note 82, at 47.

121. Id. at 46.

122. Andreas F. Lowenfeld, U.S. Law Enforcement Abroad: The Constitution and International
Law, Continued, 84 AM. J. INT'L L. 444, 460 (1990).

123. United States v. Toscanino, 500 F.2d 267, 275 (2d Cir.), reh’g denied, 504 F.2d 1380 (1974).

124. United States ex rel. Julio Juventino v. Gengler, 510 F.2d 62, 65 (2d Cir.), cert. denied, 421
U.S. 1001 (1975).

125. Kane, supra note 53, at 339-40.

126. Convention on the High Seas, done Apr. 29, 1958, 13 U.S.T. 2312, 450 U.N.T.S. 82 [herein-
after High Seas Convention]; see also Findlay, supra note 82, at 17.

127. Third U.N. Convention on the Law of the Sea, done Dec. 10, 1982, 21 LL.M. 1261 (1982)
[hereinafter Law of the Sea Convention].

128. Id. art. 89; High Seas Convention, supra note 126, art. 2.

129. Law of the Sea Convention, supra note 127, art. 87; High Seas Convention, supra note 126,
art. 2; see also Findlay, supra note 82, at 18.
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all mankind — and all states have universal jurisdiction to capture and
punish them anywhere in the world."®

When the authorities of a state are aware of an intent to commit or
instigate a crime, that state can be held responsible for such acts of its
nationals that violate international law. This responsibility extends to acts
that are planned to occur outside of the state’s territory. Once a government
has notice that its territory is being used for the preparation of hostile acts
in or against another state, it must take effective steps to prevent those acts
in order to satisfy its duty under international law."' The Declaration on
Principles of International Law Concerning Friendly Relations and Coopera-
tion Among States in Accordance with the Charter of the United Nations
provides, in part, that a state has a duty to “refrain from organizing, insti-
gating, assisting or participating in... terrorist acts in another
state. . . .”'* Therefore, if a plane from Country X is carrying terrorists
who have committed, or organized and planned, an act of terrorism, then
Country X is assisting such terrorists in escaping and evading detection,
abduction and/or prosecution. Thus, as enemies of mankind, all nations,
even those not victimized by the act of terrorism committed by those on
board, may seize the craft and arrest its occupants.

Some states may argue that an interception of one of its aircraft is a use
of force which violates its territorial integrity. However, intercepting an
aircraft in international airspace will likely not rise to the level of a “threat
or use of force against the territorial integrity or political independence of
any state” within the meaning of article 2(4) of the United Nations Charter.
Further, one leading commentator argues that actions specifically directed
against individuals within the territory of a state do not violate the territorial
integrity or political independence of that state.'*

A state can also claim that the abduction (via interception) was a justifi-
able and legal act of self-defense. Article 51 of the U.N. Charter states that
“nothing in this present Charter shall impair the inherent right of an individ-
ual or collective self-defence if an armed attack occurs against a Member of
the United Nations.” One school of thought, led by Professor Bowett, as-

serts that the customary right of self-defense allows a state to use force not.

- only to defend against an armed attack by another state, but also to protect
the lives or property of nationals or to ensure a state’s political indepen-

130. Findlay, supra note 82, at 18; see Law of the Sea Convention, supra note 127, art. 105; High
Seas Convention, supra note 126, art. 19.

131. Findlay, supra note 82, at 23; see also MICHAEL SORENSON, MANUAL OF PUBLIC INTERNA-
TIONAL LAW 559 (1968).

132.- G.A. Res. 2625, U.N. GAOR, Supp. No. 28, at 121, U.N. Doc. A/2028 (1970).

133. 1AN BROWNLIE, INTERNATIONAL LAW AND THE USE OF FORCE BY STATES 56 (1963); Findlay,

supra note 82, at 25.
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dence against nonmilitary threats.'™ As stated, in order to justify the use
of force to abduct terrorists as a measure of self-defense, two criteria must
be met. The first is that the act is necessary and proportional. “The necessi-
ty of self-defense is instant, overwhelming, and leaving no choice of means,
and no moment for deliberation.”'** The proportional element requires that
the act not exceed in manner or aim the action provoking it."*® The second
criterion is that the abducting state can show complicity by the territorial
state."’ Evidently when a nation permits an official government jet to
ferry terrorists to a safe location, that nation is acting with, if not for, the
terrorists. '

The inability of the nations of the world to condemn terrorism, the
impact of political considerations in the extradition process, and the various
degrees of assistance and support nations provide to terrorist groups, make
it virtually impossible to gain custody of terrorists using traditional meth-
ods."® Nations, victimized by terrorists, are sometimes left with no choice
but to assert themselves forcefully to apprehend terrorists and bring them to
the abducting state for prosecution. However, this method must be used
sparingly. A nation that makes it a practice to apprehend terrorists in other
countries without their consent will soon find itself with few allies. For
example, Egyptian masses demonstrated in Cairo against the U.S. action in
intercepting the Achille Lauro hijackers who were on board an Egyptian
jet.' Egyptian President Hosni Mubarak further labeled the American in-
terception an act of piracy.'®

In order to avoid embarrassing a state or riding roughshod over its
jurisdiction and ability to apprehend and prosecute a terrorist, a state that
has been victimized by terrorists should act with great caution. All legal
and political avenues should be exhausted before a state takes any form of
self-help action, with few exceptions, as will be discussed below. Absent
alternatives, a state should and does have a right to act swiftly and forceful-
ly, with enough facts to justify its actions in order to minimize the inevita-
ble negative reaction. :

V. CASE STUDIES OF ABDUCTIONS OF TERRORISTS IN
INTERNATIONAL SPACE

In order to better understand the legal and practical ramifications of a

134. Findlay, supra note 82, at 30.

135. - Id. at 30 n.208.

136. Id. at 30; see also Schachter, supra note 90, at 1637.

137. Findlay, supra note 82, at 30.

138. Id. at 50.

139. John Walcott et al., Getting Even, NEWSWEEK, Oct. 21, 1985, at 20, 31-32.
140. Id.
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sovereign state abducting terrorists, the following case studies of recent
abductions of terrorists in international space should prove useful. The first
two examples are operations carried out by the United States and the third
by Israel. Such measures are rarely taken by nations. Thus, available exam-
ples are limited. Ironically, all three operations occurred within an eight-
month period during the mid-1980s.

A. Fawaz Yunis

On June 11, 1985, Fawaz Yunis and four other. terrorists boarded Royal
Jordanian Airlines Flight 402 armed with hand grenades and automatic
weapons. While the plane was on the ground in Beirut, Lebanon,'! the
appellant (Yunis) took control of the cockpit and forced the pilot to take off
immediately."? The others tied up Jordanian air marshalls and held the
passengers hostage. The hostages included two American citizens.'® After
refueling in Cyprus, the plane was turned away from landing in Tunis when
Tunisian authorities blocked the runway.'* The plane then went to Sicily
to refuel and made a second unsuccessful attempt to land in Tunis.'*® Fi-
nally, the plane went back to Beirut where more terrorists boarded the
plane. The plane then departed for Syria where, once again, it was refused
landing rights.'® Again the plane landed in Beirut and the passengers
were released. A press conference was held in which the hijackers demand-
ed that Palestinians leave Lebanon, after which the hijackers blew up the
plane.'”

After an American investigation led to Yunis, “Operation Goldenrod”
was put into effect.'*® Undercover FBI agents lured Yunis on to a yacht in
the eastern Mediterranean Sea with promises of a drug deal.'’ He was ar-
rested and transferred to a U.S. Navy ship where he was interrogated for
several days.'® After arriving in Washington, D.C., Yunis was arraigned
on charges of conspiracy, hostage taking and aircraft damage.'”” A grand
jury added additional aircraft damage counts and a charge of air piracy.'*

Under the Hostage Taking Act,'” since two of the passengers were

141.  United States v. Yunis, 924 F.2d 1086, 1089 (D.C. Cir. 1991).
142. Id. '
143, Id.

144, Id.

145. Id.

146. Id.

147. Id.

148. Id.

149. Id.

150. Id.

151. /d.

152. I .

153. 18 US.C. § 1203 (West 1984).
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U.S. citizens, the United States was able to assert jurisdiction as “the of-
fender or the person seized or detained [was] a national of the United
States.”'** The court permitted the United States to assert jurisdiction by
relying on the universal'”® and passive personality'®® principles of inter-
national law jurisdiction."” Yunis was involved in the hijacking of an air-
craft, which is recognized by the community of nations as a universal con-
cern. Further, the U.S. may punish non-nationals for crimes committed
against its nationals outside of its territory, as per passive personality juris-
diction. Additionally, the court cited Committee of U.S. Citizens Living in
Nicaragua v. Reagan,'® in which it was held that statutes inconsistent
with the principles of customary international law may lead to international
law violations. However, within the domestic legal realm, the inconsistent
statute simply modifies or supersedes customary international law to the
extent of the inconsistency.' The Yunis court stated “our duty is to en-
force the Constitution, laws and treaties of the United States, not to con-
form the law of the land to norms of customary international law.”'*®
Yunis was charged by the grand jury for violating the Antihijacking Act of
1974,'' which enacted the- Convention for the Suppression of Unlawful
Seizure of Aircraft. This requires that a nation punish offenders “present in”
its territory.'® Since Yunis was arrested and indicted on other charges, he
was properly indicted for hijacking while he was “present in” the U.S.'®
Lastly, in response to Yunis’ charge that the government violated
Toscanino,'® the court held that while the government’s conduct was nei-
ther “picture perfect” nor “a model for law enforcement behavior,” the
“discomfort and surprise” to which appellant was subjected did not render
his waiver of his Fifth and Sixth Amendment rights invalid.'® Although
he was tricked into boarding a yacht to discuss an illicit narcotics transac-
tion by law enforcement agents of the United States, the court found that
none of Yunis’ constitutional rights were violated.

-

154. Id. § 1203(b)(1)X(A).

155. See supra note 112 and accompanying text.

156. See supra note 101 and accompanying text.

157, Yunis, 924 F.2d at 1091.

158. 850 F.2d 929 (D.C. Cir. 1988).

159. Id. at 938.

160. Yunis, 924 F.2d at 1091.

161. 49 U.S.C. § 1472(n) (repealed July 5, 1994).

162. Yunis, 924 F.2d at 1091.

163. Id.

164. United States v. Toscanino, 500 F.2d 267 (2d Cir. 1974).
165. United States v. Yunis, 859 F.2d 953, 969 (D.C. Cir. 1988).
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B. The Achille Lauro Affair

" On October 7, 1985, Palestinian terrorists hijacked the Italian Cruise
Ship Achille Lauro while it was sailing the Mediterranean Sea with more
than 400 people on board.'® The hijackers demanded the release of 50
Palestinian prisoners held by Israel.' It was announced the following day
that the terrorists were members of the Palestine Liberation Front who
commandeered the ship after it left Alexandria, Egypt. The hijacking lasted
two days, during which time a disabled American was murdered and
thrown overboard.'® The hijackers surrendered to a representative of the
Palestine Liberation Organization and were guaranteed safe conduct out of
Egypt to an undisclosed location.'® The guarantee was premised on the
ship’s captain’s statement that no passengers had been harmed."”® It was
later learned that the captain had a machine gun trained on him throughout
the hijacking, even as he made the above.statement.”' It was not until
seven hours later, during an inspection of the ship, that the U.S. Ambassa-
dor to Egypt informed the embassy in Cairo that an American had been
murdered.””? At the time of this incident, American law and jurisdiction
could be extended overseas only for crimes involving the killing of a U.S.
diplomat, air hijacking, or an American traveling on a U.S. flag ship.'”
Egypt had turned down repeated American requests to prosecute the terror-
ists.'” '

Egypt, in fact, deceived the American government into believing that
the hijackers had already left Egypt and were in the custody of the
PLO." President Mubarak later claimed that “when this murder emerged,
we had already sent the hijackers out of the country.”"”® According to for-
mer White House Spokesman Larry Speaks, the U.S. Administration was
certain that Egypt still had custody of the four terrorists.'” Therefore,
when the terrorists were being flown out of Egypt in an Egyptian airliner

166. John Tagliabue, Ship Carrying 400 Seized, N.Y. TIMES, Oct. 9, 1985, at Al.

167. Id; Judith Miller, Hijackers Yield Ship in Egypt, N.Y. TIMES, Oct. 10, 1985, at Al.

168. Miller, supra note 167, at Al.

169. Id.

170. Joseph Berger, Ship’s Hijackers Shuffled Passports of Captives to Decide on Killing, N.Y.
TIMES, Oct. 13, 1985, at Al, A23.

171.  Jill Smolowe, Piecing Together the Drama, TIME, Oct. 28, 1985, at 31.

172. William E. Smith, The Voyage of the Achille Lauro, TIME, Oct. 21, 1985, at 30, 33.

173. N.Y. TIMES, Oct. 13, at All, col.6.

174. Bemard Gwertzman, 4 in Custody in Sicily — Washington Says It Wants Extradition, N.Y.
Times, Oct. 11, 1985, at Al.

175. Judith Miller, Egypt Says It Gave Gunmen to P.L.O., N.Y. TIMES, Oct. 11, 1985, at Al1.

176. George Russell, The U.S. Sends a Message, TIME, Oct. 21, 1985, at 22, 25.

- 177. Ross Laver, Striking Back, MACLEAN'S, Oct. 21, 1985, at 32, 35. See generally Larry A.

McCollough, International and Domestic Criminal Law Issues in the Achille Lauro Incident: A Func-
tional Analysis, 36 NAVAL L. REv. 53 (1986).
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with Egyptian security men aboard (the day after Mubarak made his state-
ment), American naval forces intercepted the plane and forced it to land in
Italy at a joint Italian-NATO airbase.' Initial reports claimed that the
plane was originally headed for Tunis and then Athens, but that the respec-
tive governments had denied landing rights.'”

When the plane landed in Italy, it was immediately surrounded by
American commandos. The commandos, in turn, were surrounded by Italian
soldiers.' After a tense standoff between U.S. and Italian forces, the Ital-
ians seized the hijackers along with Abbas and took them into custody
pursuant to an agreement reached by the American and Italian govern-
ments.'" The Italians brought criminal charges against the terrorists but
refused, due to lack of evidence, American requests to hold Abbas for an
investigation.'"” The day affer American arrest warrants were issued for
Abbas and the four hijackers, Abbas was allowed to leave Italy aboard a
Yugoslavian jet.' After landing in Yugoslavia, a car from the PLO diplo-
matic mission in Belgrade arrived to pick up Abbas and transport him to an
unknown location. The Yugoslavian government denied American requests
for extradition." Abbas traveled to Iraq, via South Yemen, and Iraq also
denied American requests for extradition.'® Two weeks after Abbas left
Italy, an Italian magistrate charged Abbas with murder, kidnapping, hijack-
ing and transportation of arms and explosives.'"® The following July, the
hijackers were convicted of various offenses relating to the Achille Lauro
incident, and Abbas was tried in absentia, convicted, and given a life sen-
tence for masterminding the hijacking.'®

The Egyptian actions of harboring and then transporting the hijackers
may have violated the International Convention Against Taking of Hostag-
es.'"® This provides that “any state in whose territory an alleged offender
is found shall take him or her into custody to enable criminal or extradition
proceedings to be instituted.”'® The Convention further provides for ex-
tradition to states which have jurisdiction over the offense based on location
of the offense, the registration of the vessel abducted, the nationality of the

178. 18 US.C. § 1203 (West 1984).

179. Id.

180. Smolowe, supra note 171, at 31.

181. Laver, supra note 177, at 36.

182. John Tagliabue, Italians Attempt to Reassure U.S., N.Y. TIMES, Oct. 14, 1985, at Al.

183. Loren Jenkins, PLO Leader Slips from U.S. Grasp in Italy, WASH. POST, Oct. 13, 1985, at Al.

184. Exiradition Request Denied by Belgrade, WASH. POST, Oct. 18, 1985, at A33.

185. Mark Whitaker et al., Wanted!, NEWSWEEK, Oct. 28, 1985, at 26, 27.

186. Court in Italy Issues Warrant for Abul Abbas, L.A. TIMES, Oct. 27, 1985, at 8.

187. Loren Jenkins, 11 Hijackers Sentenced in Genoa Court, WASH. POST, July 11, 1986, at Al.

188. U.N. GAOR, 34th Sess., Supp. No. 146, at 245, U.N. Doc. A/34/146(1979) [hereinafter Hos-
tage Convention)].
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offender, the state or organization sought to be compelled to act by the
offender, or the nationality of the hostages.'® This gave the United States
jurisdiction to prosecute the terrorists, due to the nationality of the hostages.
If the detaining state chooses not to extradite it must “without exception
whatsoever” prosecute the offender.””' The PLO, not being a recognized
state, cannot argue that Egypt was extraditing the hijackers; thus, Egypt was
violating the Convention.'®

According to Andreas Lowenfeld, an international law expert, “we did
not violate anybody’s air space, we didn’t hurt anybody, and so I think we
didn’t violate international law.”'® While intercepting an Egyptian airliner
might in itself be a violation of international law, the breach of international
law by Egypt in not taking the terrorists into custody and either extraditing
or prosecuting them, according to Lowenfeld, prompted America’s justifi-
able response to a “worse breach” by Egypt.'"™ Many of these same argu-
ments can apply to Italy, Yugoslavia, South Yemen and Iraq for their assis-
tance in helping Abbas avoid extradition and escape justice.

America, as well as Egypt, Italy, South Yemen and Iraq, had jurisdic-
tion to prosecute the terrorists and organizers of the attack, simply by exer-
cising their rights under the protective,” passive personality' or
universal’” principles of jurisdiction. Jurisdiction existed without refer-
ence to the various international conventions condemning terrorism, per-
mitting nations to assert jurisdiction over terrorists in their territory, and
providing for extradition if that state chooses not to prosecute. The fact that
only America wanted to prosecute all of the terrorists, including Abbas,
suggests that the other nations had motives other than seeking justice for all
of the participants involved in the hijacking.

C. Israel’s Interception of a Libyan Jet

On February 4, 1986, Israeli warplanes intercepted a Libyan executive
jet over the Mediterranean Sea just east of Cyprus and 70 miles from the
Israeli coast.'” Israel had hoped to find on board Ahmed Jabril, leader of
the Popular Front for the Liberation of Palestine — General Command; Dr.

190. George M. Borkowski, Recent Developments — Use of Force: Interception of Aircraft, 27
Harv. INT’L L.J. 761, 766 (1986).
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George Habash, leader of the Popular Front for the Liberation of Palestine;
Abu Nidal, leader of Fatah Revolutionary Council; as well as Nayef
Hawatmeh (of the Democratic Front for the Liberation of Palestine) and
Abu Musa, two leading Palestinian terrorist organizers.'” Instead, after a
seven hour search, Israel found only seven Syrian politicians and two pro-
Syrian Lebanese militia leaders.”® The plane was then permitted to con-
tinue on to Damascus.

This is the second time Israel had taken such action. In August of 1973,
Israeli jets intercepted a Middle East airliner, en route from Beirut to Iraq,
and forced it to land in Israel.® The Israelis were searching for Habash,
and let the plane proceed after determining that Habash was not on
board.’®

Israel’s position was summed up by Abba Eban, chairman of the For-
eign Affairs and Defense Committees in the Israeli Parliament.

There is nothing that stands more in contradiction to the law
than terrorism. But terrorism hides behind the wings of the law.
What determines the international reaction is the success or lack
of success. If that person were on the plane, the free world
would hail our action. Since the effort failed, I assume there
will be criticism on the grounds of the need to respect the
law.?

Under an amendment to the Israeli Penal Law (Offenses Committed
Abroad), “the Courts in Israel are competent to try under Israeli law a per-
son who has committed abroad an act which would be an offense if it had
been committed in Israel and which harmed or was intended to. harm the
State of Israel, its security, property or economy or its transport or commu-
nications links with other countries.”” This law embraces the protective
principle of jurisdiction.

In response to the incident, Libya claimed it would mtercept any Israeli
civilian plane found within range over the Mediterranean and would force it
to land in Libya™ Ahmed Jabril said that “Palestinians would not be
responsible for the civilians who travel on these .(American and Israeli)

199. Henry Kamm, Rabin Defends Air Interception: Vows More ‘Unconventional’ Acts, N.Y.
TIMES, Feb. 6, 1986, at A10.

200. Friedman, supra note 198, at Al.

201. Id. at A8.
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planes from now on.”* The United States exercised its veto power on a
U.N. Security Council resolution which condemned Israel for intercepting
the Libyan plane calling the action an “act of aerial hijacking and pira-
cy.”® The United States stated that states should intercept civilian aircraft
only with the strongest evidence that the terrorists are on board.”® Fur-
ther, these interceptions could be justified only in certain very narrow coun-
ter-terrorism cases.”® Like the United States interception of the Egyptian
airplane, Israel’s action was neither piracy or hijacking. It was not piracy
because the action was not carried out by a “private ship or aircraft” and it
was not done for “private ends.”*® The action was also not a hijacking
because the international conventions dealing with this offense pertain only
to acts undertaken on board aircraft.?"

In order for Israel to claim that the interception was an act of self-de-
fense, it would require that possible future acts of the terrorists sought
could be properly attributable to Libya.?'* Additionally, the peril created
by further terrorism must be, not only grave, but imminent.>® Although
the plane was suspected of carrying Palestinians involved in planning terror-
ist acts® against Israel and did not carry them out, it can be fairly in-
ferred that those who plan the attacks are equally guilty as those who actu-
ally carry out the assault. Since Israel has been in a constant state of war
with its Arab neighbors — excluding Egypt — for forty five years, and
since it is well documented how Libya finances and assists various interna-
tional terrorist organizations, it can be justifiably stated that Libya repre-
sents a grave and imminent threat to Israel, and that acts carried out by
Libya’s proxies are attributable to Libya.

Further, an argument can be made that the Israeli (and American) action
violated Article 2(3) of the United Nations Charter, which prohibits behav-
ior that jeopardizes international peace and security. However, this Israeli
action, like the American interception, can be categorized as a “surgical”
operation where only the terrorists, not the civilians, are targeted. It seems
that an explosion in a market, park, or school, which kills and injures many
people would jeopardize international peace and security. However, the
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interception of a single plane, without a shot being fired, solely to search
for terrorists would not have the same effect and would not require the
same application of law. Additionally this act violated Article 2(4) of the
Charter which prohibits the use of force or threat of force against the terri-
torial integrity or political independence of any state, or in any manner
inconsistent with the purposes of the United Nations. Yet with respect to
the self-defense argument already presented, Article 51 of the Charter legiti-
mizes the use of force for self-defense against an “armed attack.” The
“armed attack™ phrase has been subjected to broad ranging interpreta-
tion."® The interception can be explained as not only an action to ensure
justified punishment, but also to preempt future terrorist actions against
Israeli citizens and property. It can be assumed that, because of the past
history of these terrorist groups (for which Israel was targeting their lead-
ers), they will strike again — and indeed, to date have already done so. If it
takes such a “surgical” action to prevent an attack, it is perhaps logical that
these types of interceptions can be considered an act of self-defense.

In an era of terrorism, waiting for the attack to occur is unrealistic.?®
The court in the classic Corfu Channel case held that a strong probability of
an armed attack is sufficient to support self-defense.””” A leading interna-
tional law scholar writes that if an attack is imminent, the threatened state is
not precluded from resorting by “preventive means . . . against . . . a threat
of attack, or preparations or other conduct from which an intention to attack
may be reasonably apprehended.””® The threat which these Palestinian
leaders and their groups represent is both constant and imminent. The pub-
lic statements these men have made regarding future acts against Israel and
their past histories of violence lead to the conclusion that Israel was correct
in acting in self-defense in trying to apprehend them.

VI. CONCLUSION

The initial problem faced in effectively preventing and punishing acts
of terrorism is providing a clear and concise definition of terrorism that
would be acceptable to all nations. With the recent breakup of the Soviet
Union and the Eastern Bloc, new nations have realized their independence
and, therefore, new voices can be heard in the community of nations. These
new nations, now free from Soviet influence, will hopefully exercise their
own opinions when it comes to defining terrorism. Further, the Arab Bloc,
which has traditionally supported and received support from the Soviet and

215. Michael J. Bazyler, Capturing Terrorists in the ‘Wild Blue Yonder’: International Law and the
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Eastern Blocs has found itself turning westward for the assistance it once
received from Moscow. A “new world order” is emerging, and with it,
hopefully, there will be a new sense of unity in the fight against interna-
tional crimes, particularly terrorism.

As already proposed, the first step must be to create an acceptable
functionally applicable, yet malleable definition of terrorism. I propose the
following definition.

Terrorism is:

a) an act or threat of violence which

.b) targets civilians or property of a state (civilians include all
those who at the time of the attack are not on active military
status, or those on active status who pose no immediate threat
or likely foreseeable future threat), which is

¢) intended to inject fear into the civilian population or govern-
ment or serves as a retaliatory strike and has

d) a political goal.

Using innocents as targets or as bargaining chips to achieve a political goal
shifts the conduct of a “freedom fighter” into the crime of a terrorist. Any
act or threat of violence, by anyone, on persons not engaged in an active
military role, which tries to politically manipulate a population or govern-
ment satisfies the definition. Therefore, the only targets for “freedom fight-
ers” are other soldiers engaged in hostilities against them at that time, or
against those who pose an immediate or foreseeable threat.

If an act of terrorism occurs, nations should be willing to act swiftly
and in a unified manner in order to bring the offenders to justice. If one or
~ more nations choose to assist a terrorist in any way, the remaining nations,
especially those not directly affected by the original attack, must be willing
to exercise self-help measures and assert jurisdiction over the terrorists or
assist another nation in doing so. Further, “international law must confront
the strong antiforce norms embodied in Article 2(4) and resolve how much
infringement of states’ sovereignty should be tolerated in the interest of
punishing terrorism.”*"® A minimal or limited violation of a state’s territo-
rial boundary is justifiable when the goal is to capture the person responsi-
ble for blowing up a plane in midair, or shooting passengers on a bus, or
hijacking a ship and killing an invalid passenger, or other terrorists acts.

" Jurisdiction can be asserted for a “given state depending on whether the
terrorism occurred within or had an impact on its territory; whether it dam-
aged or threatened to damage the state’s national security or other govern-
mental interest; or, whether the terrorism had an impact on one of the
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state’s nationals for the purpose of intimidation or achieving some military
or political purpose.””® This is the present state of international law. In
order to assert jurisdiction over a terrorist and not violate a state’s territorial
integrity, a state’s self-help methods must be creative. When possible, the
ideal way to abduct a terrorist is in the abducting state’s territory. If this is
not possible, the most preferable alternative is to abduct a terrorist in inter-
national space. One way of possibly reducing terrorism is consistently
searching for and abducting terrorists wherever and whenever possible,
regardless of how long ago they acted. According to former Israeli Defense
Minister Yitzhak Rabin, commenting on the interception of the Libyan jet,
“one must show initiative. One must dare even if sometimes the entire goal
is not achieved.””' Terrorists will, as a result, be afraid to travel. By re-
stricting their movements, their influence will be restricted as well. Not
knowing where and when abductors will come for them will no doubt im-
pede the terrorists’ effectiveness.

According to former U.S. Ambassador to the U.N., Vernon Walters,
“IWle must be clear that terrorist violence — and not the response to ter-
rorist violence — is the cause of the cycle of violence which tragically
mars . . . the entire world.”?* There is no question that terrorist violence
needs to be stopped. If it can not be stopped, those responsible should at
least be held accountable and punished. Cultural ties and political or reli-
gious ideologies aside, an attack on civilians for political gain, in any form,
is terrorism and therefore criminal.

With a firm definition of terrorism established, a realistic effort to pre-
vent and punish terrorists can be undertaken. The protective, passive per-
sonality and universal principles of jurisdiction provide the framework.
These principles must be applied more frequently and aggressively, and the
world must act as one body in protecting itself from the destruction of
terrorism. For without unity, the fight against terrorism will likely never be
won. ' _

Addendum: On April 15, 1992, the United Nations implemented sanc-
tions against Libya which affected: all air transport, sale of arms, aircraft
and spare parts, and closed all overseas offices of Libya’s national air-
line.” Under the terms of the Security Council, the sanctions cannot be
lifted until Libya takes “concrete actions” to show it has renounced terror-
ism, including handing to Britain or the United States the suspects in the
Lockerbie Pan Am disaster, in which 270 people were killed; and beyond
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1992, at Al.

Published by UF Law Scholarship Repository, 1993

31



9 Florida Journalrebkmseusanabkamex ol riolas: i 9931, Art. 3 [Vol. 8

sending four other Libyans to France for questioning in connection with the
downing of a French airliner over West Africa in 1989, with the loss of 177
lives.” These sanctions reflect the first time that any nation has been
punitively isolated from the rest of the world due to its sponsorship of
terrorism.” The sanctions “show again how the collapse of communism
has given the Security Council the cohesion needed to enforce its or-
ders . . . that was impossible in earlier crises....”? Libya appealed to
the World Court to declare the restrictions invalid, but the court ruled it
was not competent to block compliance with Council resolutions.””” Libya
then offered a last minute compromise, saying it would be willing to hand
over the two suspects in the Pan Am bombing to its ally Malta, but the
United States and Britain rejected this offer. The U.S. State Department said
“[1]t falls short. . . . [I]t does not meet the requirements of compliance.””
The next day, Libyan radio attacked the sanctions by stating that they were
“an attempt to force [it] (Libya) to submit to hegemony.”””* As. of Decem-
ber 3, 1994, Libya still has not surrendered either of the suspects and it
seems that, without further sanctions or other economic and/or military ac-
tions, it might be a long while before it does comply with the international
calls for justice. The action taken by the U.N. may be the first step in the
long awaited process of world unification in the fight against terrorism; in
this case, state-sponsored terrorism. While the world lost its chance to ap-
prehend the suspects outside of the temtonal boundaries of Libya, it mxght
not have lost its ability to prosecute them.”°

224. Id. at A6.

225. Id. at Al.

226. Paul Lewis, Isolation of Libya Grows as Its Links to World Are Cut, N.Y. TIMES, Apr. 16,
1992, at Al.

227. Lewis, supra note 223, at Al.

228. Id. at A6.

229. Lewis, supra note 226, at A10.

230. For further information, see Douglas Kash, Libyan Investments and Legal Obligations in Con-
nection with the Bombing of Pan Am Flight 103, STUDIES IN CONFLICT AND TERRORISM, Jan.-Mar.
1994, at 23.
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