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I. INTRODUCTION
In A Rose for Emily,' William Faulkner's character, Emily Grierson,
has been sleeping with her dead lover's corpse for forty years. Upon her
death, the townsfolk enter Emily's hermetically sealed boudoir to find
decomposed Homer Barron in her bed.
The body had apparently once lain in the attitude of an
embrace, but now the long sleep that outlasts love, that
conquers even the grimace of love, had cuckolded him.

1. WILLIAM FAULKNER, A Rose for Emily, in THE FAULKNER READER: SELECTIONS FROM
THE WORKS OF WILLIAM FAULKNER489 (The Modem Library 1961).
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What was left of him, rotted beneath what was left of the
nightshirt, had become inextricable from the bed in which
he lay... .2
Emily Grierson believes that she is married to Homer and that he is
alive. Emily, cloistering herself in her house, cleaves to a false
conception of reality despite all evidence to the contrary. Emily
Grierson suffers from an insane delusion.
Emily Grierson is not an anomaly. For a long time, psychiatrists
have considered delusional thought to be the very essence of insanity.3
In will contests, courts hold that a testator suffering from an insane
delusion cannot execute a valid will if it is the product of that delusion.4
Insane delusions, however, are not just fodder for fiction or grounds for
will contests. They infiltrate both the legislative process and judicial
review. In fact, a legislative-judicial insane delusion has flourished in
the State of Florida.
Florida is the only state to categorically exclude homosexuals from
adopting children. The Florida statute states: "No person eligible to
adopt under this statute may adopt if that person is a homosexual."6
Florida has no comparable bar with respect to any other group.6
Recently, a gay prospective father successfully challenged the
constitutionality of the anti-homosexual ban on adoption. 7 When the
petitioner, Frank Martin Gill, sought to adopt John Doe and his
biological half-brother, James Doe, Judge Lederman granted the
adoption and found the statute to be unconstitutional. In what is a
2. Id. at 497.
3. See infra notes 24-32 and accompanying text.
4. See infra Part II.A. (defining insane delusion).
5. FLA. STAT. ANN. § 63.042(3) (West 2009).
6. See William E. Adams, Whose Family is it Anyway? The Continuing Struggle for
Lesbians and Gay Men Seeking to Adopt Children, 30 NEw ENG. L. REv. 579, 603-05 (1996)
("Although the Florida adoption statute lists groups of persons who may adopt in Florida, the
only persons categorically excluded are homosexuals.").
7. See Adoption of Doe, 2008 WL 5006172 (Fla. 11th Cir. Ct. Nov. 25, 2008). This
Article will discuss the case as In re: Adoption of XXG. & N.R.G. or as XXG. so that it
conforms to the style of the case as it appears in the appeal. See infra note 9 and accompanying
text.
8. XXG., 2008 WL 500612, at *29. Judge Lederman's decision is redacted, using
pseudonyms, like "Tom Roe Sr., Tom Roe, Jr.," and "John and James Doe." Id. at *1, *2. The
petitioner, Martin Gill, however, came forward in a newspaper article to discuss his case. See
Carol Marbin Miller, Adoption Ban for Gays Faces Challenge,MIAMI HERALD, Oct. 1, 2008, at
lA. The article explained that Gill's partner was "not being named to protect the privacy of his
birth son, who shares his name." Id. at 10A. As Judge Lederman made clear, however, if Gill's
"petition to adopt is successful, Roe [the partner] plans to initiate a second parent adoption at a
later date" and "Roe signed an affidavit committing to adopt the children alone should [Gill] die
prior to the conclusion of the ... case." XX G., 2008 WL 5006172, at *2.
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belated milestone, this trial judge, ousting an insane delusion, ushered in
what could be an era of healing. The Florida Department of Families
has appealed, and that appeal is presently pending.
This Article examines what may look like two distinct areas of the
law: the insane delusion doctrine in wills law and rational basis review
in constitutional law. Its narrow thesis is that the statutory exclusion of
homosexuals from adoption is based on an insane delusion and that any
court upholding it under the rational basis test is itself insanely deluded.
On a broader level, however, this Article explores the damage that
ensues when courts use rational basis to uphold legislation, which is
premised on an irrational belief that is refuted by ample evidence to the
contrary. The Article is divided into seven parts.
Part II focuses primarily on the law of wills because the insane
delusion doctrine, or monomania, arises in that context, when
contestants assert it as grounds for will invalidation. This part not only
defines insane delusion, but assigns names to three sometimes
overlapping categories of judicial decisions that tend to arise in will
contests: the decision maker's animus, the protective embrace, and the
bizarre extreme. This Article suggests, especially with respect to the last
category, that there is at least an arguable benefit to invalidating wills
that are truly the product of bizarrely extreme delusions. To some
extent, public acceptance of law rests upon a belief that legal
institutions, including the disposition of property upon death, are
legitimate. Courts aim to promote that goal of perceived legitimacy
when they decline to probate instruments that are wholly irrational and
ensue directly from a bizarre delusion.
Part III summarizes the kinds of delusions about gays and lesbians
that have hobbled them in their efforts to not just adopt, but also to
obtain custody and visitation of their own children. This part then,
giving the history of Florida's homosexual adoption exclusion, suggests
that the legislators, by building a statutory provision out of those very
fallacies, have made insane delusions into law.
9. As this Article was going to press, the Third District Court of Appeal affirmed Judge
Cindy S. Lederman's ruling. See Fla. Dep't of Children & Families v. In re Matter of Adoption
of X.X.G. and N.R.G., 35 Fla. L. Weekly D2107 (Sept. 22, 2010). See also infra, Part VII.
AFTERNoTE, at 76. In the event that the Florida Supreme Court ultimately invalidates the antihomosexual statute, the decision would be in conflict with that of the federal Eleventh Circuit
Court of Appeal in Lofton v. Secretary of Department of Children and Family Services (Lofton
II), 358 F.3d 804 (11th Cir. 2004), reh'g denied 377 F.3d 1275 (11th Cir. 2004). Consequently,
there would be a predicate for U.S. Supreme Court jurisdiction. See generally REYNOLDS
ROBERTSON & FRANCIS R. KIRKHAM, JURISDICTION OF THE SUPREME COURT OF THE UNITED

STATES 597-98 (1936) (footnotes omitted) ("Where decisions of highest courts of states are in
conflict with decisions of Circuit Courts of Appeals upon federal questions, the Supreme Court
has issued certiorari ... [and such] conflicts have arisen upon questions of federal constitutional
law ... .").
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Part IV, shifting from the legislative to the judicial branch, glimpses
at reality in the form of two U.S. Supreme Court decisions, Romer v.
Evans'o and Lawrence v. Texas," which respectively establish that
discrimination against homosexuals can violate the Equal Protection
and Due Process Clauses. This part suggests that an accurate
construction of such precedent can and should lead to one conclusionnamely, that Florida's adoption ban, which imposes a "broad and
undifferentiated disability" on a single group and harbors "animus"
toward a whole class of people, is unconstitutional.12 Part IV shows that
first the Florida Supreme Court' 3 and later, even after Romer and
Lawrence, the Eleventh Circuit Court of Appeals' 4 have, each in their
own way, sustained the statutory insane delusion by either dodging the
issue or disingenuously rejecting a constitutional challenge.
Part V summarizes Department of Children & Families v. In Re:
Matter of Adoption of XXG. and N.R.G.," the battle in which Judge
Cindy S. Lederman, a Miami trial judge, declared unconstitutional the
homophobic statute. 16 This Note suggests that Lederman gave Florida a
chance to heal and purge an insane delusion from our laws.
Part VI, continuing with its examination of XX G., turns from the
law to the facts. In XX G., the trial court heard extensive expert
testimony and examined the science and relevant studies, all of which
refute each and every delusional belief about gay and lesbian parents. 7
10.
1.

517 U.S. 620 (1996).
539 U.S. 558 (2003).

12.

Romer, 517 U.S. at 632; see also AMY D. RONNER, HOMOPHOBIA AND THE LAW 72-73

(2005) [hereinafter HOMOPHOBIA] (discussing both Romer and Cleburne as support for finding
that Florida's exclusion of homosexuals from adoption is unconstitutional); Lofton v. Sec. of
Dep't of Children & Family Servs. (Lofton Ill), 377 F.3d 1275, 1290-1313 (1lth Cir. 2004)
(Barkett, J., dissenting).
13. See, e.g., Cox v. Fla. Dep't of Health & Rehab. Servs. (Cox l), 656 So. 2d 902 (Fla.
1995); see also infra Part IV.B.1.
14. See, e.g., Lofton II, 377 F.3d 1275; see also infra Part IV.B.2.
15. In re Adoption of Doe (X.XG.), 2008 WL 5006172 (Fla. 11th Cir. Ct. Nov. 25,
2008). Although in the trial court, the case was styled, In re Adoption of Doe, this Article uses
the style of the appeal presently pending in the Third District Court of Appeal. See supra note 9
and accompanying text. Earlier, the Honorable David J. Audlin, Jr., granted a gay Petitioner's
adoption and deemed the adoption ban unconstitutional. See In re Adoption of Doe, No.
Redacted, (Fla. 16th Cir. Ct. Aug. 29, 2008) [hereinafter Judge Audlin Decision]. In the Judge
Audlin Decision, neither the Department of Families nor the Attorney General opposed the
petition, and thus, it is not binding on other courts and is not going up on appeal. See id. In
January 2010, another trial judge approved an adoption by a lesbian couple. See Carol Marbin
Miller, Ruling a ThirdStrike Against Gay Adoption Ban, MIAMI HERALD, Jan. 27, 2010, at IA
("[A]s a Miami appeals court determines the constitutionality of the embattled adoption ban-a
judge quietly approved the . . . adoption" and the "decision by ... Judge Maria SampedroIglesia is the third finalized adoption by a gay couple within the last year.").
16. XXG., 2008 WL 500612, at *29.
17. See infra Part VI.A.
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This Part, winding back to Part II and the mental capacity and insane
delusion doctrine, connects the rational basis test to wills law and
asserts that the only way a reviewing court could uphold Florida's
adoption exclusion is if that court is itself laboring under what fits the
legal definition of insane delusion.' 8 Stated otherwise, this Part shows
that any court finding that the Florida adoption statute passes the
rational basis test is itself adhering to a false conception of reality
despite overwhelming evidence to the contrary.
Part VII of this Article concludes by revisiting William Faulkner's
Emily Grierson and by revealing secrets about her life. It aims to show
the nexus between Emily's derangement and Florida's insane delusion.
It also posits what is probably Faulkner's omen, not just with respect to
necrophilia, but also with respect to the human proclivity to relentlessly
cling like a winkle to dead falsehoods. With Faulkner as a springboard,
this Note will try to honor its promise and show the kind of havoc
courts can wreak in the name of rational basis.
II. THE INSANE DELUSION DOCTRINE

In constitutional law, there is the rational basis test, in which the
judiciary defers to the legislative definition of a state interest: under
rational basis review, legislation is presumed to be valid and will be
upheld if the statutory classification is rationally related to a legitimate
state interest.' 9 Does this have any nexus with the law of wills? It
sure does.
18. See infra Part VI.B.
19. See generally Romer v. Evans, 517 U.S. 620, 631-32 (1996) ("[I]f a law neither
burdens a fundamental right nor targets a suspect class, we will uphold the legislative
classification so long as it bears a rational relation to some legitimate end."). As the Romer
Court pointed out, "[i]n the ordinary case, a law will be sustained if it can be said to advance a
legitimate government interest, even if the law seems unwise or works to the disadvantage of a
particular group, or if the rationale for it seems tenuous." Id. at 632; see also progenitor, United
States v. Carolene Prods. Co., 304 U.S. 144 (1938) (giving deference to the legislative health
rationale for the filled milk classification, even though the law was greatly influenced by special
interest (the milk lobby)). In famous footnote 4, Justice Stone suggested that the "presumption
of constitutionality" might be rebutted where statutes violate the plain meaning of a special
constitutional prohibition (as in the Bill of Rights), close off the political process, or are
"directed at particular religious . . . or national .

.

. or racial minorities" or reflect "prejudice

against discrete or insular minorities . . . which tends seriously to curtail the operation of the
political processes ordinarily to be relied upon to protect minorities .. ." Id.; see also City of
Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440-41 (1985) (discussing standards applicable
to equal protection challenges). See generally LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL

LAW, § 16-1, at 991-1135 (2d ed. 1988) (summarizing suspect classification doctrine);
HOMOPHOBIA, supra note 12, at 10-15 (discussing the use of the rational basis test in the context
of gay and lesbian rights). There are, however, things that do not pass even the most deferential
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In wills law, there is a policy favoring testamentary freedom, which
also commends judicial deference. 2 0 Here, however, the deference is
directed at protecting an individual's ability to control the disposition of
his or her property upon death.2 ' Courts are commanded not to impose
their morals, biases, or preconceptions, on estate plans.2 2 Instead, they
are told to respect the testator's judgment and refrain from either redoing an estate plan or supplanting it with one of their own.23
Despite the stronghold of the testamentary freedom policy, courts
have under certain circumstances limited a decedent's ability to direct
the disposition of property upon death.2 4 For example, contestants
sometimes argue lack of mental capacity or use a doctrine called
"insane delusion" or "monomania" to invalidate wills that either omit
them entirely or diminish their shares as beneficiaries.25
rational basis test. See infra text accompanying notes 157 & 486-88.
20. See also Jane B. Baron, Empathy, Subjectivity, and Testamentary Capacity, 24 SAN
DIEGO L. REv. 1043, 1043 (1987) ("The law of wills ... is premised on the importance of
effectuating a person's wishes as to the disposition of his or her property after death. Courts may
not judge the wisdom of those wishes because the testator's ends are personal and individual to
him or her alone."); Susanna L. Blumenthal, The Deviance of the Will: Policing the Bounds of
Testamentary Freedom in Nineteenth-CenturyAmerica, 119 HARV. L. REv. 960, 966-76 (2006)
(discussing the history of testamentary freedom from the Roman Republic to the present);
Bradley E.S. Fogel, The Completely Insane Law ofPartialInsanity: The Impact of Monomania
on Testamentary Capacity, 42 REAL PROP. PROB. & TR. J. 67, 72 (2007) ("Testamentary
freedom-the ability of a decedent to control the disposition of his property at death-is a
fundamental tenet of American law."); see generally Ashbel G. Gulliver & Catherine J. Tilson,
Classificationof Gratuitous Transfers, 51 YALE L.J. 1, 2 (1941) ("One fundamental proposition
is that, under a legal system recognizing the individualistic institution of private property and
granting to the owner the power to determine his successors in ownership, the general
philosophy of the courts should favor giving effect to an intentional exercise of that power.");
John H. Langbein, Substantial Compliance with the Wills Act, 88 HARv. L. REv. 489, 491
(1975) ("The first principle of the law of wills is freedom of testation."); Melanie B. Leslie, The
Myth of Testamentary Freedom, 38 ARIz. L. REv. 235, 235 (1996) (explaining how "[c]ourts
and scholars often treat freedom of testation as if it were a fundamental tenet of our liberal legal
tradition").
21. See supra note 20 and accompanying text.
22. See supra note 20.
23. See supra note 20.
24. There are limitations on testamentary freedom: for example, elective share statutes
prohibit testators from completely disinheriting their spouses; and under certain circumstances,
pretermission statutes bar testators from disinheriting children. See generally JESSE DUKEMINIER
ET AL., WILLS, TRUSTS, AND ESTATES 469-539 (8th ed. 2009) (exploring the "restrictions on the

power of disposition" and the "protection of the spouse and children."). Also, estate taxes
prevent testators from gifting large amounts of property intact. Id. at 931-94 (exploring "wealth
transfer taxation."); see also Baron, supra note 20, at 1046 (discussing the "obvious and
important limitations on freedom granted the testator," which "are regulatory in purpose and
effect" and "are designed not to effectuate private intent, but to defeat it in furtherance of
explicitly identified social goals").
25. See generally DUKEMINIER ET AL., supra note 24, at 168-79 (exploring the insane
delusion doctrine); Baron, supra note 20, at 1055-56 (discussing the rationality and insane
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A. Insane Delusion Defined
For a long time, mental health experts have tried to define delusional
thought, which has been considered the core of insanity. 26 The
Diagnostic and Statistical Manual of Mental Disorders (DSM),
published by the American Psychiatric Association 27 and at times
called "the psychiatric profession's diagnostic Bible,"2 defines delusion
as "[a] false belief based on incorrect inference about external reality
that is firmly sustained despite what almost everyone else believes and
despite what constitutes incontrovertible and obvious proof or evidence
to the contrary." 29
delusion doctrine); Blumenthal, supra note 20 (discussing "monomania"); Fogel, supra note 20,
at 102-11 (criticizing the doctrine of monomania or insane delusion, which permits a court to
invalidate a will). Wills can be challenged on other grounds. For example, a will can be deemed
invalid because it does not satisfy the statutory technical requirements, which can vary from
state to state. See generally DUKEMINIER ET AL., supra note 24, at 223-85 (exploring wills,

formalities, and forms); see also Lawrence A. Frolik, The Biological Roots of the Undue
Influence Doctrine: What's Love Got to Do With It?, 57 U. Prrr. L. REv. 841, 847 (1996)
("Most fundamentally, a will can be challenged as being invalid because it does not meet the
statutory technical requirements."). Also, wills can be challenged on the grounds of fraud,
mistake, duress, lack of testamentary capacity, and undue influence. See DUKEMINIER ET AL.,
supra note 24, at 159-67 (lack of mental capacity), 180-98 (doctrine of undue influence), 207-15
(fraud and duress), 335-57 (mistaken or ambiguous language in wills). For more discussion of
lack of mental capacity as a basis for challenging a will, see infra notes 37, 108-114 and
accompanying text.
26. See generally Grant H. Morris & Ansar Haroun, "God Told Me To Kill": Religion or
Delusion?, 38 SAN DIEGO L. REv. 973, 1019 (2001) (discussing how "delusional thought has
been considered the very essence of insanity" and how "psychiatrists today define delusion in
much the same way they defined delusion in the mid-nineteenth century"). Cf Rex. v. Hadfield,
27 How. St. Tr. 1281, 1313 (1988) (denoting that after defendant entered a theatre and fired a
shot at King George III, Hadfield's barrister, Thomas Erskine, won an acquittal and argued that
in madness, "reason is not driven from her seat but distraction sits down upon it along with her,
holding her, trembling upon it, and frightens her from her propriety"), with NORMAN J. FINKEL,
INSANITY ON TRIAL 1, 14-16 (1988) (describing how Hadfield had delusions and believed that by
sacrificing himself he could bring about the coming of Christ), and J.C. Oleson, Is Tyler Durden
Insane? 83 N.D. L. REV. 579, 600-02 n.144 (2007) (discussing insane delusion test, Hadfield's
trial, and comparing Hadfield's "fascinating delusions" to those of Unabomber Theodore
Kaczynski, "who believed that his actions were necessary to save humanity from the evils of
modernity.").
27. AM. PSYCHIATRIC Ass'N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL
DISORDERS: DSM-IV-TR (2000) [hereinafter DSM].

28. Morris & Haroun, supra note 26, at 1023 n.298 (quotation omitted) (calling the DSM
"the psychiatric profession's diagnostic bible"). Morris & Haroun also explain another definitive
work used by psychiatrists (but not generally in the United States) is the International
Classification of Diseases, published by the World Health Organization. Id. at 1022. This
publication, however, does not define the word "delusion." See id.
29. DSM, supra note 27, at 821. According to the DSM, a delusion is not a belief
"ordinarily accepted by other members of the person's culture or subculture." Id; see also
Morris & Haroun, supra note 26, at 1026.
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While the DSM recognizes that delusions come in multiple flavors,
there are two-the non-bizarre and the bizarre-which are analogous to
those that arise in will contests.30 Non-bizarre delusions encompass
"situations that occur in real life, such as "being followed, poisoned
infected, loved at a distance, or deceived by one's spouse or lover."30
The bizarre, on the other hand, are way out there: they are "clearly
implausible, not understandable, and not derived from ordinary life
experiences."32 For example, a bizarrely delusional individual might
believe that "a stranger has removed his or her internal organs and has
replaced them with someone else's organs without leaving any wounds
or scars."33
Wills and trusts law can boast of a whole cast of characters,
including eople like Emily Grierson, who allegedly suffer from insane
delusions. In the law of wills, insane delusion or monomania, which is
a legal, not a psychiatric, concept, is typically defined as a false
conception of reality to which a testator adheres despite all evidence and
reason to the contrary.35 Unlike a mistake, what makes a delusion
"insane" is that it simply cannot be corrected by presenting or even
bombarding the deluded ones with evidence that their beliefs are false.
30. DSM, supra note 27, at 324-25 (describing other common types of delusions:
grandiose delusions, persecutory delusions, somatic delusions, thought broadcasting, and
thought insertion). See also Morris & Haroin, supra note 26, at 1026.
31. DSM, supra note 27, at 324; see also Morris & Haroun, supra note 26, at 1030.
32. DSM, supra note 27, at 275; see also Morris & Haroun, supra note 26, at 1030.
33. DSM, supra note 27, at 324; see also Morris & Haroun, supra note 26, at 1031
(quotation omitted) (In the Third Edition of the DSM, a "bizarre delusion" was defined as "[a]
false belief whose content is patently absurd and has no possible basis in fact").
34. See supra notes 1 & 2 and accompanying text (discussing Emily Grierson); see also
Part VI (analyzing Faulkner's Emily in more depth).
35. See generally Baron, supra note 20, at 1055 ("A large number of the definitions ...
state that an insane delusion exists where there is no evidence to support the testator's belief.");
DUKEMINIER ET AL., supra note 24, at 168 ("An insane delusion is a legal, not a psychiatric,

concept.. . . An example is a belief that all Irishmen have red hair."); Fogel, supra note 20, at 68
(giving example of an insane delusion as the testator who believed she was the Holy Ghost);
Frolik,supra note 25, at 849 (giving example of a testator who disinherits his wife because he
"wrongly believes, when there is not a shred of evidence to support the belief, that his wife was
trying to kill him or that his child was fathered by another man."). A majority of courts find that
"a delusion is insane even if there is some factual basis for it if a rational person in the testator's
situation could not have drawn the conclusion reached by the testator." See DUKEMINIER ET AL.,
supra note 24, at 169 (citing RESTATEMENT (THIRD) OF PROPERTY: WILLS AND OTHER DONATIVE
TRANSFERS § 8.1, cmt. s (2003) [hereinafter RESTATEMENT]. A minority view is that "if there is

any factual basis for the testator's belief, it is not deemed insane." Id. (citing Estate of Kottke, 6
P.3d 243 (Alaska 2000)).
36.

See DUKEMINIER ET AL., supra note 24, at 168 ("An insane delusion is a belief not

susceptible to correction by presenting the testator with evidence indicating the falsity of the
belief. A mistake is susceptible to correction if the testator is told the truth."). See, e.g., Jackson
v. Austin, No. CA99-34, 1999 WL 760974, at *4 (Ark. Ct. App. Sept. 22, 1999) (noting that a
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A delusional individual may be deemed to have sufficient general
mental capacity, but nevertheless suffer from a delusion or monomania,
which confines itself to and affects one or several components of a
person's life.37 These cases involve testators who, without supporting
evidence, believe that family members are possessed by the devil or
trying to kill them,3 8 that s ouses are cheating,3 9 that their children are
fathered by someone else,4 and that FBI or DEA agents are monitoring

belief founded on prejudice or aversion is not an insane delusion "no matter how
unreasonable"). Courts are also admonished not to invalidate wills simply because the testator is
eccentric, nonconforming, or outlandish. In an old classic wills case, In re Wright's Estate,
which, addressing not insane delusion but lack of general mental capacity, the Supreme Court of
California said that "[tiestamentary capacity cannot be destroyed by showing a few isolated acts,
foibles, idiosyncrasies, moral or mental irregularities or departures from the normal unless they
directly bear upon and have influenced the testamentary act." In re Wright's Estate, 60 P.2d
434, 438 (Cal. 1936). In Wright, the testator was often drunk, lived in a shack filled with dirt
and junk, picked up trash and hid it in his house, falsely bragged of owning lots of houses,
insisted on buying furniture that was not for sale, offered someone kerosene-soaked fish to eat,
sporadically pretended to be dead, and refused to acknowledge his own granddaughter in the
street. Id. at 436. The court nevertheless felt that this man was competent to make a will because
he met the test for general mental capacity: there was "no evidence that he did not appreciate his
relations and obligations to others, or that he was not mindful of the property which he
possessed." Id. at 438; see also infra note 37 (discussing the sound mind standard).
37. A testator must be of sound mind in order to make a will, which is a relatively easy
standard to meet. See generally RESTATEMENT, supra note 35, § 8.1(b) ("[T]he testator must ...
be capable of knowing and understanding in a general way the nature and extent of his or her
property, the natural objects of his or her bounty, and the disposition that he or she is making of
that property, and must also be capable of relating these elements to one another and forming an
orderly desire regarding the disposition of the property."). See also Fogel, supra note 20, at 79
("Courts have frequently stated that an individual may execute a valid will even though his
capacity is significantly impaired."). Typically courts view lack of mental capacity and insane
delusion as separate issues. See, e.g., Breeden v. Stone, 992 P.2d 1167 (Colo. 2000); see also
DUKEMINIER ET AL., supra note 24, at 168 ("A person may have sufficient mental capacity
generally to execute a will but be suffering from an insane delusion so as to cause a will to fail
for lack of testamentary capacity nonetheless."); Fogel, supra note 20, at 67-68 (addressing
whether "a delusion about a specific subject [can] obviate testamentary capacity even though the
testator is, in all other respects sane").
38. See, e.g., Zielinski v. Moczulski, 623 N.Y.S.2d 653, 655 (App. Div. 1995), (testator
believed that son and already dead husband were harming her); In re Estate of Killen, 937 P.2d
1369, 1370 (Ariz. Ct. App. 1996) (testator believed that nieces and nephews were harming her);
Dew v. Clark (Dew III) (1826) 162 Eng. Rep. 410, 422 (K.B.) (testator was convinced that his
daughter was "the special property of Satan.").
39. See, e.g., In re Honigman's Will, 168 N.E.2d 676, 677-78 (N.Y. 1960) (testator
believed that his elderly wife was unfaithful, was hiding male suitors in the cellar, closets, and
under the bed and was hauling men from the street up to her second-story bedroom by using bed
sheets); In re Kaven's Estate, 272 N.W. 696, 697 (Mich. 1937) (testator believed that her
husband was having extramarital affairs when there was no evidence of that).
40. See, e.g., Davis v. Davis, 170 P. 208, 209 (Colo. 1918) (father believed without a
rational basis that his son was not his son).
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their lives.41 Courts have long held that insanely delusional testators
42
cannot execute valid wills if the wills are the product of the delusion.
B. Types ofInsane Delusion Decisions
The insane delusion cases tend to fall into three (at times
overlapping) categories, which I have named here as: (1) the decision
maker's animus; (2) the protective embrace; and (3) the bizarre extreme.
1. The Decision Maker's Animus Cases
The decision maker's animus cases include those which decline to
probate wills simply because the court dislikes the chosen beneficiaries,
the testator, or the testator's philosophy or lifestyle. In these cases,
where a court refuses to implement the testator's intentions as stated in
the will, an insane delusion ends up defeating testamentary freedom.
Professor Melanie B. Leslie points out:
A careful review of case law, however, reveals that many courts
do not exalt testamentary freedom above all other principles.
Notwithstanding frequent declarations to the contrary, many
courts are as committed to ensuring that testators devise their
estates in accordance with prevailing normative views as they are
to effectuating testamentary intent. Those courts impose upon
testators a duty to provide for those to whom the court views as
having a superior moral claim to the testator's assets, usually a
financially dependent spouse or persons related by blood to the
testator. Wills that fail to provide for those individuals typically
are upheld only if the will's proponent can convince the fact-

41. See, e.g., Opening Brief of Petitioners-Appellant, at 5, in Estate of Breeden v. Stone,
992 P.2d 1167 (Colo. 2000) (No. 96PRS62) (arguing that an example of the testator's delusional
beliefs was his conviction that everyone was an FBI or DEA agent and that they were watching
him and that the FBI was working in partnership with the Public Service to tunnel into his house
when new sewer lines were being installed.).
42. To invalidate a will on this basis, contestants must prove that the testator suffered
from an insane delusion and that the will or part of the will was a product of the insane delusion.
See Fogel, supra note 20, at 86. A majority of courts will not invalidate a will unless the insane
delusion materially affected or influenced the will's provisions. DUKEMINIER ET AL., supra note
24, at 178; see also Breeden, 992 P.2d at 1174, 1176 (although testator suffered from insane
delusions, they did not materially affect or influence disposition of the property he made in his
will). The minority view, however, is that a will is invalid if the testator's insane delusion
"might have . .. caused or affected" the disposition. See Honigman's Will, 168 N.E.2d at 679;
see also Fogel, supra note 20, at 95-96 (explaining that the standard in Honigman was a "much
easier standard to meet than the standard required by most courts-including other New York
courts-that the will be a product of the delusion.").

12

UNIVERSITY OF FLORIDA JOURNAL OF LAW & PUBLIC POLICY

[Vol. 21

finder that the testator's deviation from normative values is
morally justifiable. This unspoken rule, seeping quietly but
fervently from the case law, directly conflicts with the oftrepeated axiom that testamentary freedom is the polestar of wills
law. 43
In In re Strittmater's Estate," a classic case corroborating Leslie's
thesis that courts tend to ensure that estates comport with "prevailing
normative views,"45 the New Jersey Court of Errors and Appeals, now
the Supreme Court of New Jersey, refused to probate the will of Louisa
Strittmater, who left her property to the National Woman's Party.46 in
Strittmater,Louisa, who never married, lived with her parents until their
death.4 7 Although she apparently had a "normal childhood," and loved
and admired her parents, she maligned them after they died: she called
her father "a corrupt, vicious, and unintelligible savage, a typical
specimen of the majority of his sex" and wrote "[b]last his
wormstinking carcass and his whole damn breed."48 Louisa, however,
did not spare her mother either, but anointed her the "Moronic shedevil."49
At trial, it was shown that Louisa once smashed a clock, killed a
kitten, and used vile language.50 The only medical expert was Dr.
Smalley, Louisa's doctor, who was not a psychiatrist but a general
practitioner. 5 1 Smalley opined that Louisa "suffered from paranoia of
the Bleuler type of split personality." 52 The court admitted "regret[ting]
not having had the benefit of an analysis of the data by a specialist in
diseases of the brain," but nevertheless acquiesced in Smalley's
assessment.53
What apparently rattled the court was Louisa's choice of a
beneficiary-the National Woman's Party. 54 When Louisa was about
twenty-nine years old, she joined the New Jersey branch of the Party
43. Leslie, supra note 20, at 236.
44. 53 A.2d 205 (N.J. 1947).
45. Leslie, supra note 20, at 236.
46. Strittmater,53 A.2d at 205-06.
47. Id. at 205.
48. Id. (internal quotations omitted).
49. Id.
50. Id.
51. Id.
52. Id.
53. Id.
54. The National Woman's Party was founded in 1916 by Alice Paul, who drafted the
Equal Rights Amendment in 1921 and fought to have sex discrimination added to the
protections of Title VII in the 1964 Civil Rights Act. See generally Jo Freeman, How "Sex " Got
Into Title VII: Persistent Opportunism as a Maker of Public Policy, 9 LAW & INEQ. 163, 165
(1991).
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and for several years before her death, worked as a volunteer in the
Party's New York office." During this period, Louisa talked about
leaving her estate to the Party.5 6 At trial, it was shown that she had
"entirely reasonable and normal" relations with both her lawyer and her
bank.
When Louisa died, it turned out that she did exactly what she wanted
to do: she left her property to the Party. Consequently, "some cousins
of whom she saw very little during the last few Jears
of her life,"
challenged her will on the basis of insane delusion.5 Although the will
was at first admitted to probate, the Vice-Ordinary, reversing, sided
with the estranged cousins.60 In affirming the denial of probate, New
Jersey's highest court recited that "the proofs demonstrated
'incontrovertably her morbid aversion to men' and, feminism to a
neurotic extreme.'"1 According to the court, Louisa, who "regarded
men as a class with an insane hatred[,] .

.

. looked forward to the day

when women would bear children without the aid of men, and all males
would be put to death at birth."62 The court decided that Louisa's
"paranoic condition, especially her insane delusions about the male,....
led her to leave her estate to the National Women's Party., 63
Under today's lens, what most of us see is that Louisa's chosen
beneficiary, the Party, was the "natural [object] of ... her bounty., 64
Louisa spent almost two decades of her life as a member and even
gifted her labor to the Party. For Louisa, the Party became surrogate
family, one to which she chose to transmit her property. 65 Here, the
court, disliking the National Woman's Party and condemning the
testator's beliefs, did not believe (in the words of Professor Leslie) that
Louisa's "deviation from normative values [was] morally justifiable." 66
55. Strittmater, 53 A.2d at 205.
56. Id.
57. Id.
58. Id.
59. Id.
60. Id.
61. Id.
62. Id.
63. Id. at 206.

§

64.

See RESTATEMENT, supra note 35,

65.

Cf Alexander M. Meiklejohn, Contractualand Donative Capacity, 39 CASE W. RES.

8.1(b).

L. REv. 307, 325-26 (1988-89) (citing E. ERICKSON, IDENTITY AND THE LIFE CYCLE 54 (1980))

(analyzing the theoretical implications of the mental capacity doctrine for contracts and gifts,
and explaining that "[t]he circle widens in childhood to include first parental persons, then
'basic family,' then neighbors, teachers, and other schoolchildren" and that "later [it]
encompasses peer groups, and then expands farther to take in those with whom the young adult
cooperates and competes in the world of work").
66. Leslie, supra note 20, at 236. Cf In re Will of Moses, 227 So. 2d 829, 831-32, 838
(Miss. 1969) (affirming the invalidation of the will of 57-year old Fannie Taylor Moses on the
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Consequently, the Strittmater court, directing animus at Louisa, stripped
her of testamentary freedom and replaced her will with a disposition of
its own. Ironically, the court, by branding Louisa as insanely deluded,
ended up approving an intestacy estate plan, which was the product of
its own multi-faceted delusion: the court irrationally convicted Louisa
of feminism, which it irrationally equated with male-hate, which it then
irrationally linked to mental illness. As such, the judicially constructed
"will," the one that supplanted Louisa's, was itself the product of insane
delusion.6 7
2. The Protective Embrace Cases
In decisions within the protective embrace category, courts
invalidate wills when family members, especially children, cry out for
rescue. 68 Dew v. Clark,669 considered to be the first case that birthed the
ground of undue influence when she left her property to her lover, a lawyer, who was 15 years
younger, but had no involvement in the preparation or execution of the will), with Milton D.
Green, Proofof Mental Incompetency and the Unexpressed Major Premise, 53 YALE L.J. 271,
278-79 (1944) (discussing cases in which court validated a will even when testators probably
lacked mental capacity because the courts approved of the wills and found their contents
reasonable).
67. Strittmater, 53 A.2d at 205-06; see Baron, supra note 20, at 1049 ("Courts repeatedly
criticize juries' tendencies to strike down, on mental competency grounds, wills of which they
disapprove. If the wishes set forth in the will are deemed to be the testator's own, they may not
be judged by others.").
68. See Baron, supra note 20, at 1068 ("Suits challenging a testator's mental capacity
most often are brought by family members disappointed by the testator's will."). But Baron
points out that individuals typically make wills for the very purpose of opting out of the law of
descent and that testators have a perfect right to disinherit children, a spouse, or any other family
member. Id. at 1069; see also Pamela Champine, Expertise and Instinct in the Assessment of
Testamentary Capacity, 51 VILL. L. REv. 25, 49 (2006) (discussing how some courts "identify
whether the testator had the capability of exercising the requisite judgment to make a will "by
examin[ing] the content of the will that the testator's judgment produced," which is "associated
with the policy of protecting the testator's family rather than fairness per se, because it is the
closest family members who most typically will benefit from a successful will contest"); Fogel,
supra note 20, at 70-71 (arguing that the "standards for monomania ... provide fact-findersboth judges and juries-with significant leeway to express their biases" and that "[g]enerally,
these biases run in favor of traditional dispositive schemes, such as leaving property only to
close family and treating all children equally."); Milton D. Green, Public Policies Underlying
the Law of Mental Incompetency, 38 MicH. L. REv. 1189, 1218 (1939-40) ("The argument that
mental soundness as a prerequisite to testamentary capacity is bottomed upon the policy of the
law to protect the family. . . ."); Leslie, supra note 20, at 243 (explaining how "judicial
decisions show a marked tendency to . . . protect the testator's family or dependents to the
detriment of unrelated or 'undeserving' beneficiaries of the testator's estate."); Robert E.
Mensel, Right Feeling and Knowing Right: Insanity in Testators and Criminals in Nineteenth
Century American Law, 58 OKLA. L. REv. 397, 437 (2005) (explaining that "[w]hen insanity
was raised to attack the testamentary capacity of a decedent who had disinherited the natural
objects of his or her bounty, the courts ... incorporated in the standard of sanity the ability to
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insane delusion doctrine, falls into this configuration. 70 The Dew case
dealt with the will of Ely Stott, a vile man, who virtually disinherited his
only child Charlotte. 7 After Stott left the bulk of his estate to nephews,
Charlotte contested the will on the basis of her father's insane delusion
about her.72
In Dew, Charlotte described how her father had, from her infancy,
exhibited an "insane aversion to [her]," called her "fiend," "a very
devil," and "the special property of Satan."73 Stott, whose child abuse
did not stop at name calling, even flogged her "on the most trivial
occasions." When Charlotte was eleven years old, Stott, a doctor,
locked her in an asylum for an evening so that she could spend it with
an insane female patient.7 5 The contestant's corroborators portrayed
Charlotte as an "unexceptional character" while they contrasted her with
Stott, allegedly a "deranged ... monster." 76 Charlotte did not assail her
father's general testamentary capacity. Instead, her theory was that
Stott's insanity was solely gunning for her and affected only his
relationship with her.
In Dew, the proponents tried to counter Charlotte's position with a
different picture: essentially they did not dispute the fact that the testator
was an ugly person, but argued that the will was rational and consistent
with Stott's rigid Calvinism and vision of "human nature" as "total[ly]

feel the obligations of family.").
69. Dew v. Clark (Dew Ill), (1826) 162 Eng. Rep. 410 (K.B.). Dew involves "three
related cases" decided by the Prerogative Court, the first allowing daughter Charlotte to admit
proof regarding her father's insane delusion. See Dew v. Clark (Dew 1), (1822) 162 Eng. Rep.
98 (K.B.). The second also involved evidentiary issues. See Dew v. Clark (Dew Rl), (1824) 162
Eng. Rep. 233 (K.B.). The third, Dew is the one that invalidated the will. See Dew v. Clark
(Dew Ill), (1826) 162 Eng. Rep. 410 (K.B.). See also Fogel, supra note 20, at 83 n.95 (Calling
this Dew III).
70. Fogel states that Dew v. Clark is "generally cited as the first monomania case." Fogel,
supra note 20, at 83 n.95; see also ISAAC RAY, A TREATISE ON THE MEDICAL JURISPRUDENCE OF

INSANITY 181-83 (1962) (discussing Dew as the early recognition of "partial mania"). The
author, however, notes that Dew refers to another case, Greenwood v. Greenwood, in which the
testator had recovered from an insane delusion and thus, the case addressed the issue of "lucid
intervals" more than the actual concept of monomania. Fogel, supra note 20, at 83 n.95
(discussing Greenwood v. Greenwood, (1790) 163 Eng. Rep. 930 (K.B.)); see also Blumenthal,
supra note 20, at 981-82 (analyzing Greenwood).
71. Dew I, 162 Eng. Rep. at 98.
72. Id.
73. Dew III, 162 Eng. Rep. at 427.
74. Id. at 433; see also RAY, supra note 70, at 182 ("Repeatedly, and on the most trivial
occasions, he struck her with his clenched fists, cut her flesh with a horsewhip, tore out her hair,
and once aimed at her a blow with some weapon which made a dent in a mahogany table and
which must have killed her, had she not avoided it.").
75. SeeDewf
I162 Eng. Rep. at 236.
76. Dew III, 162 Eng. Rep. at 427.
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and absolute[ly] deprav[ed.]" 77 They explained that Stott was a man of
"irritable and violent temper; of great pride and conceit; very precise in
all his domestic and other arrangements; very impatient of
contradiction; and embued [sic] with high notions of parental
authority."78 The proponents, painting Charlotte as "disobedient" and
"very perverse, sullen, and idle," implied that her father's treatment of
her was justified or, at least, comprehensible. 79 These proponents,
clothed in the the net of testamentary freedom, contended that insanity
did not account for the estate plan and should not divest Stott of the
right to dispose of his property as he saw fit.
Sir John Nicholl, the decision's author, saw it as a "perfectly novel
case," pointed to "delusion" as "the true test . . . of the absence or

presence of insanity," and elaborated:
Wherever the patient once conceives something extravagant to
exist, which has still no existence whatever but in his own heated
imagination; and wherever, at the same time, having once so
conceived, he is incapable of being ... permanently [ ] reasoned
out that conception; such a patient is said to be under a delusion,
in a peculiar, half-technical, sense of the term ...so
Sir Nicholl felt that the linchpin was an individual's "adhesion" to a
false belief, which clashes with plain evidence to the contrary. He
concluded that Charlotte had established not only the insane delusion,
but also requisite causation and said that Stott's will was "the direct
unqualified offspring of that morbid delusion." 8 '
While Sir Nicholl acknowledged that there was a slight factual basis
for Stott's disdain toward his daughter, he praised Charlotte and vilified
82
the testator.82
Sir Nicholl, noting that a jury would likely be sympathetic
with Charlotte, "protested" (and perhaps too much) that his decision
was not motivated by anything like that. 83 Although the Dew case is
77. Id. at 421.
78. Id. (internal quotations omitted).
79. Id. at 426 (internal quotations omitted).
80. Id. at 413, 415.
81. Id. at 456.
82. Id. at 444; see also Fogel, supra note 20, at 84 (discussing the Dew court's
acknowledgment that "the testator had some slight factual basis for his antipathy towards his
daughter").
83. See Dew II, 162 Eng. Rep. at 237-38 ("It has been said that the plaintiff was naturally
anxious to submit her case ... to a jury, that with such a case she had a much better prospect of
succeeding with a jury through the medium of their feelings than of obtaining the sentence of a
Court.. .. The Court avow[s] that it participates to some extent in the feeling with which a
British jury may be supposed to have looked at [the] case ... ) Dew III, 162 Eng. Rep. at 456
(The "[c]ourt has only again to protest that its feelings in this case have been suffered to bias in
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verging on two centuries old, it has more recent analogues: today's
juries and courts, in the spirit of Sir Nicholl, sometimes reach out to
embrace a family member, especially one whom they feel merits
protection and deserves the testator's bounty.84
3. The Bizarre Extreme Cases
There are bizarre extreme cases and Estate of Zielinski v.
Moczulski85 is the paradigm with facts mirroring the DSM description
of "bizarre." 86 In Zielinski, Cecilia's will left everything to her sister,
Barbara, and Barbara's husband. When Cecilia failed to provide for
her only son, grandchildren, and great-grandchildren, the omitted
beneficiaries opposed probate on insane delusion grounds.
The Zielinski contestants had pretty heavy ammunition: the
consulting hospital psychiatrist said that Cecilia was diagnosed on the
date of her admission with a delusional disorder relating to her son. 89
Cecilia believed that her son, along with her husband, was plotting to
inject her in the buttocks. 90 This psychiatrist "opined that patients with
its judgment."); see also Fogel, supra note 20, at 84-85 (discussing the court's protestations that
sympathy did not "cloud its judgment").
84. See supra text accompanying note 68 (exemplifying how courts will find lack of
mental capacity and insane delusion to invalidate wills so that it can protect family members,
especially ones that the court feels are deserving or are the natural objects of the testator's
bounty).
85. 208 A.D.2d 275 (N.Y. App. Div. 1995).
86. See supra notes 27-33 and accompanying text (discussing the DSM definition and
examples of insane delusions).
87. Zielinski, 208 A.D.2d at 276.
88. In Zielinski, Cecilia Zielinski was admitted to the hospital and later diagnosed with
colon cancer. Id. While in the hospital, Cecilia's sister, Barbara and Barbara's husband visited
her daily. Id. In the hospital and in Barbara's presence, Cecilia executed her will, which
provided for the distribution of her residuary estate in equal shares to Barbara and Barbara's
husband. As it turned out, Cecilia's assets were considerable: she had a house and about 200
savings bonds, which she had purchased over a 20-year period and were payable to either a
grandchild or great-grandchild. Id. at 276-77. But, as the court noted, "[n]o bonds were issued in
the name of proponent, proponent's husband or any of decedent's other siblings." Id. at 277. On
the day that Cecilia executed her will, she also signed a power of attorney in favor of her sister,
Barbara. Id. Barbara, acting pursuant to the power of attorney, redeemed as many of the savings
bonds as she could and deposited the proceeds in a bank account in Cecilia's name. Id. When
Cecilia died, Barbara and her husband became entitled to the proceeds because they were the
sole beneficiaries under the will. Id. After a nonjury trial, the court denied probate and directed
Barbara to pay the named beneficiaries the amounts they would have received had the bonds not
been redeemed. Id. On appeal, the court affirmed the finding of self-dealing and found
"sufficient credible evidence to support the conclusion . . . that [Barbara], in redeeming the
savings bonds at issue, intended to make a gift to herself and in so doing breached her fiduciary
duty to decedent." Id. at 280.
89. Id. at 278.
90. Id.
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this disorder could be competent in some respects and delusional with
respect to others." 9 ' According to another psychiatrist, Cecilia believed
that "her husband broke her legs" and that her son "was getting
instructions from a 'device' that turned the world inside out."92
Other witnesses said that Cecilia believed that her son was inserting
balloons into her stomach, that her husband ran over her legs and
replaced them with someone else's legs, that her son injected her with
chemicals, and that there was a little conspiracy against her, consisting
of her husband, son, and doctors. 93 She also believed that her husband
and doctors had pushed her eyes back into her head.9 4 In an abundance
of caution, Cecilia regularly spit into a jar to preserve evidence of the
horrific deeds being done to her.9 At trial, it was shown that twenty five
to thirty one-gallon jars, supposedly full of saliva, were stashed away in
Cecilia's closet. 96
Proponent Barbara lost in the trial court and again on appeal. The
appellate court noted that the omitted beneficiaries bore the burden of
showing "that [Cecilia's] mind was affected by an insane delusion
regarding her son" and underscored "the difficulty of such burden." 97
Nevertheless, the appellate court correctly concluded that Cecilia was
suffering from an insane delusion, which directly affected her decision
to exclude her son.98 The court, in a way reminiscent of Sir Nicholl in
the old Dew case, found that "[e]ven if it could be said that decedent
had general testamentary capacity, she could, at the same time, have an
insane delusion which controlled her testamentary act, thus rendering it
invalid."99 The court found that the insane delusion caused the
disposition and stressed that Cecilia's bizarre delusions lacked "a
rational basis."' 00
91. Id.
92. Id. Two attending nurses also testified confirming "the delusional statements
regarding [Cecilia's] son" and "[t]wo additional psychiatrists, one proffered by proponent and
the other by the challengers, confirmed such diagnosis after their review of the medical
records." Id. Significantly, they bolstered the finding of causation by testifying that "such
delusions may have directly affected decedent's decision to exclude Zielinski from the will." Id.
93. Id.
94. Id. at 279.
95. Id.
96. Id. The son's spouse "testified that when she met [Cecilia] ...
[Cecilia] told her
about her legs being substituted and the balloons" and "confirmed prior testimony about the
'devices' and the spitting into a jar." Id. Significantly, all "witnesses . . . testified that there was
no basis for such statements and that there existed a good relationship between" Cecilia and her
son. Id.
97. Id. at 277-78.
98. Id. at 279-81.
99. Id. at 279; see also supra text accompanying notes 69-83 (discussing the Dew
decision).
100. Zieliniski, 208 A.D.2d at 279. The court further stated that "[b]ased upon the expert
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Arguably, decisions like that in Zielinski, differ from the animus
cases (like Strittmater) in which a court brazenly wipes out freedom of
testation so that it can create an estate plan that comports with its own
religion, morality or notions of normality.' 0 ' Similar to Zielinski, courts
theoretically can square their results with testamentary freedom policy:
they imply that when delusions are the cause of estate plans, the wills
do not reflect and in fact, directly contravene, what constitutes true
intent.102 Courts thus, in the name of testamentary freedom, find and
then effectuate what would have or should have been the testator's true
intent if the testator had not been so deluded. 0 3
Professor Bradley E.S. Fogel, who proposes eliminating insane
delusion or monomania as a distinct doctrine and replacing it with the
broader general testamentary capacity test, discusses Zielinski.1" Fogel
believes that, even absent a separate insane delusion or monomania
doctrine, the really extreme cases, ones like Zielinski, would likely
result in a will invalidated on the basis of lack of general mental
capacity.1 05 As Fogel points out, in cases involving people, like Cecilia,
who falsely believe that those "closest to [them]" are trying to hurt them
in "bizarre ways," there will likely be a sufficient showing of their
inability to know the natural objects of their bounty.106 What Fogel
testimony, decedent was not capable of lucid intervals where it could have been determined that
decedent had the requisite testamentary capacity at the time of the execution of the will." Id. at
280.
101. See, e.g., supra text accompanying notes 44-67 (discussing Strittmater, and how, in
that case, the court divested the testator of her testamentary freedom).
102. See generally Baron, supra note 20, at 1048 (discussing how the mental capacity
requirement "can be understood" as "guarantee[ing] that the testator is capable of forming the
intent which the law is designed to protect," and how that "perspective illustrates the
individualism of wills law . . . [which] ensures that the wishes appearing in the will 'truly' are
the testator's own"); Fogel, supra note 20, at 75 n.45 ("Of course, if the testator did not have
capacity when he executed the will, it is unclear whether the purported will is an accurate
statement of the testator's testamentary intent" and "[in these cases, it is arguable that the
rejection of the will is done out of respect for testamentary freedom."); Frolik, supra note 25, at
849-50 ("[C]ourts are justified in disallowing a will that reflects a serious misappreciation of
reality since the delusion has caused an outcome that is inconsistent with the testator's true
intent (that is, what would have been the intent but for the insane delusion).").
103. But see Fogel, supra note 20, at 74-75 ("To some extent, the requirement of
testamentary capacity inherently conflicts with respect for testamentary freedom" and "[w]hen a
court rejects a will, the court is failing to implement the testator's desires as expressed in the
purported will."); Leslie, supra note 20, at 236, 268, 288 (questioning whether courts truly value
testamentary freedom and showing how courts tend to manipulate doctrines to ensure that
estates fit their normative views).
104. Fogel, supra note 20, at 108-10.
105. Id. at 110 ("The point of eliminating the monomania doctrine is to limit, to the extent
possible, fact-finder bias and to focus the court on the right question: did the testator have
sufficient mental capacity.").
106. Id. at 109 ("In Zielinski, testator's paranoia seems to have prevented the testator from
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suggests is that bizarrely delusional Cecilia-types typically cannot pass
even the relatively low general mental capacity test for will execution.
Fogel's perspective on the bizarre cases, like that of Zielinski, makes
sense and ministers to the very policies behind the mental capacity
requirement in wills law.10 7 The sound mind rule aspires to promote
testamentary freedom by ensuring that a will speaks true intent.' The
rule also serves to protect the family, especially in situations in which
relatives or children give love and comfort to a declining testator in an
implicit exchange for delayed remuneration. 109 Further, the mental
capacity rule aims to grant testators peace of mind that their wishes will
be honored even in the event that their mental condition eventually
deteriorates and revamps their estate plan."10 The mental capacity rule,
moreover, recognizes that the elderly, especially those who become
senile or incompetent, can be vulnerable to the unscrupulous seeking to
exploit or unduly influence them."'
appreciating her relationship with her son or understanding her obligations to him.").
107. See Fogel, supra note 20, at 74.
108. See supra text accompanying note 102 and accompanying text (addressing the theory
that the mental capacity doctrine is consistent with the policy favoring testamentary freedom.).
But see supra text accompanying note 103 (discussing how the mental capacity requirement is
inconsistent with the policy favoring testamentary freedom).
109.

See generally DUKEMINIER ET AL., supra note 24, at 167 (explaining how [t]he law

also requires mental capacity to protect the decedent's family" and "[i]n many ancient societies
property was viewed as tribal property or family property, rather than being owned by
individuals"); Baron, supra note 20, at 1050 (discussing how some individuals have suggested
"that the mental capacity requirement has little to do with effectuating individual choices but
instead is designed to protect the testator's family from disinheritance"); Champine, supra note
68, at 44 (discussing the "norm of reciprocity" theory based on "implicit understandings
between testators and beneficiaries involving reciprocal exchanges [that] should be enforced"
and explaining that this norm "looks to the testator's interactions with individuals rather than the
familial relationship per se to define fairness."). Green, supra note 68, at 1218 (discussing how
the testamentary capacity cases hinge on whether the will treats the testator's family in a
morally acceptable way); Leslie, supra note 20, at 246 (discussing the "unspoken presumption
that a testator would always want to benefit family members as opposed to others."); Mensel,
supra note 68, at 437 (concluding that "[w]hen insanity was raised to attack the testamentary
capacity of a decedent who had disinherited the natural objects of his or her bounty . .. courts
... incorporated in the standard of sanity the ability to feel the obligations of family."); Amy D.
Ronner, Homophobia: In the Closet and in the Coffin, 21 LAW & INEQ. 65, 72 (2003) (analyzing
how in wills law "if the named beneficiaries are spouses, children or other family members,
courts typically refrain from entangling themselves in the decedent's motives or morals.");
Jeffrey G. Sherman, Undue Influence and the Homosexual Testator, 42 U. Prrr. L. REv. 225,
231 (1981) (arguing that courts are more likely to invalidate wills on the basis of undue
influence when the will disinherits close family members rather than collateral relatives).
110. See generally DUKEMINIER ET AL., supra note 25, at 167 (explaining that the mental
capacity threshold "assures a sane person that the disposition he [or she] desires will be carried
out even if he [or she] later becomes insane and makes another will").
111. Id. ("If the incompetent could make wills then many institutionalized people would
be subject to imposition by the unscrupulous."). But see id. ("Keep in mind, however, that what
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While the reasons traditionally given for the requirement that willmakers be of sound mind are fairly sensible, another goal, that of
promoting public perception of law as legitimate, is quite significant." 2
There is a hope that our legal institutions, including those governing
succession of property, will be seen as legitimate and rational." 3 If
courts were to put their imprimatur on decisions based on delusions,
especially the bizarre ones, like those of Cecilia Zielinski, they
potentially erode public confidence in the law itself and shake our faith
in judicial competence. We need to believe that state decision makers,
especially courts, are adept at rooting out things that simply do not and
cannot have any basis whatsoever in reality. We need to trust probate
and surrogate courts to perform such a task competently and have
enough moxie to say, "No, this is wholly irrational." Florida, which is
the birthplace of the legislative ban on homosexual adoption, has its
own body of insane delusion law, and courts can and do invalidate wills

on that basis.114

may look like exploitation to others may give the testator much pleasure.").
112. Id. at 168 ("[L]egitimacy cannot exist unless decisions are reasoned" and "[o]n this
view, it is important that the succession to property be perceived as a responsible, reasoned act,
according the survivors their just deserts").
113. Id.
114. See generally Miami Rescue Mission, Inc. v. Roberts, 943 So. 2d 274, 275 (Fla. 3d
Dist. Ct. App. 2006) (decedent who "believed that [her caretaker] had abandoned her, 'let her
dog die,' and was stealing from her" deleted her caretaker from the will while in the hospital one
day before her death when the evidence showed that the caretaker visited her every day and
reassured her that her dog was fine); In re Estate of Hodtum, 267 So. 2d 686 (Fla. 2d Dist. Ct.
App. 1972) (reputed to be the first reported insane delusion case in Florida in which the
decedent sought to delete the Masonic lodge from his will because he believed that he had been
blackballed and expelled from the Masons when that was entirely untrue); In Florida, an insane
delusion is a "spontaneous conception and acceptance as a fact has no "real existence except in
imagination" and that "conception [is] persistently adhered to against all evidence and reason."
Hooper v. Stokes, 145 So. 855, 856 (Fla. 1933). The court in Hooper further stated that
monomania or insane delusion is "a conception originating spontaneously in the mind without
evidence of any kind to support it, which can be accounted for on no reasonable hypothesis,
having no foundation in reality, and springing from a diseased or morbid condition of the mind."
Id. That court, however, affirmed the circuit court decision to allow probate of the will
disinheriting the testator's only son, stating that "[t]he will and the proof are conclusive that [the
decision] was induced by bitter resentment to the rebuffs of the wife and the son for which they
were not altogether responsible" and that the wife and son "had voluntarily turned on and
ignored him, the wife had divorced the father, and the son had given what the father conceived
to be false testimony against him in the divorce suit." Id. at 857. Consequently, the court said
that there was no insane delusion and that testators have every right to disinherit their children if
they so desire. Id. at 858.
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AS A LEGISLATIVE

INSANE DELUSION

The very building blocks of the statutory gay adoption exclusion are
delusional myths about gays and lesbians.
A. Delusional Myths About Sexual Minorities
Family law has always been loaded with land mines for gays and
lesbians who seek to adopt children or even claim custody or visitation
rights with respect to their own children.115 In the courts, the bestinterests-of-the-child standard presides over custodial and parental
matters.116 Because the best-interests inquiry is malleable, affords broad
discretion, and implicates multiple factors, it can open the door to a
judge's personal moral standards, misconceptions, and prejudices.
Consequently, vastly important decisions, which affect homosexuals
and their families, can stem entirely from idiotic misconceptions about
same-sex orientation." 7
There are at least six such interwoven myths that tend to surface in
judicial decisions, legislation, and some religious proselytizing. The
first false notion is that homosexuality is contagious." Essentially,
there are people who believe, despite reliable studies to the contrary,
115. See generally HOMOPHOBIA, supra note 12, at 67-116 (exploring discrimination
against sexual minorities in family law); Jack M. Battaglia, Religion, Sexual Orientation, and
Self-Realization: FirstAmendment Principles andAnti-DiscriminationLaws, 76 U. DET. MERCY
L. REV. 189, 212-13 (1999) (explaining how "[s]odomy laws [were] often used to deny gay and
lesbian parents custody or to restrict their visitation rights."); Amy D. Ronner, Bottoms v.
Bottoms: The Lesbian Mother and the JudicialPerpetuationof Damaging Stereotypes, 7 YALE
J.L. & FEMINISM 341 (1995) [hereinafter The Lesbian Mother] (discussing how ridiculous
notions about and images of gays and lesbians surface in family law cases).
116. See generally HOMOPHOBIA, supranote 12, at 67 (discussing how homophobic judges
manipulate the standard); Amy D. Ronner, Women Who Dance on the Professional Track:
Custody and the Red Shoes, 23 HARv. WOMEN'S L.J. 173, 179-92 (2000) (tracing the history of

the best interests of the child standard and discussing the broad discretion of judges in this area).
117. See generally HOMOPHOBIA, supra note 12, at 95-98 (discussing the myths that
impede sexual minorities in family law and suggesting ways to debunk them).
118. See generallyHOMOPHOBIA, supra note 12, at 96 (discussing the notion "that children
raised by gay and lesbian parents are more likely to catch the homosexuality bug"). See also
David Cramer, Gay Parents and Their Children: A Review of Research and Practical
Implications, 64 J. COUNSELING & DEv. 504, 504 (1986) (discussing concerns that "tend to
center around" the fear that "a child will grow up to be gay if raised by a gay parent"); Amy D.
Ronner, Scoutingfor Intolerance: The Dale Court's Resurrection of the Medieval Leper, 11 L.
& SEXUALITY 53, 61 (2002) ("[C]ourts simply adhere to the irrational belief that sexual
preference is contagious, or that gay or lesbian parents are prone to convert children to
homosexuality."); Note, Custody Denials to Parents in Same-Sex Relationships: An Equal
ProtectionAnalysis, 102 HARv. L. REv. 617, 630-35 (1989) (discussing fear that child might
turn into a homosexual if raised by a gay parent).
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that children raised by gay and lesbian parents are more likely to
become homosexuals themselves.119
A second kindred issue is "[g]ender identity," defined as a "person's
self-identification as male or female" and "[g]ender-role behavior,"
which "concerns the extent to which a person's activities, occupations,
and the like are regarded by the culture as masculine, feminine or
both." 20 There are those who believe that children raised by
homosexual parents will develop inappropriate gender identity and
gender role behavior.121 If we momentarily put aside the silliness of the
assumption that conformity with society's gender roles is a desirable
objective, studies have shown that the belief that same-sex parents
derail gender identity is plain wrong.122

119. See Lawrence v. Texas, 539 U.S. 558 (2003); see also WILLIAM N. ESKRIDGE, JR. &
NAN D. HUNTER, SEXUALITY, GENDER, AND THE LAW 1182-88 (2004) (summarizing social

science evidence); HOMOPHOBIA, supra note 12, at 96-98 (discussing the science and studies
that obliterate the myths); see also In re Adoption of Doe (X.XG.), 2008 WL 5006172 (Fla.
11th Cir. Ct. Nov. 25, 2008) (summarizing the research that reveals that gay parents do not rear
gay children); LESLIE COOPER & PAUL CATES, Too HIGH A PRICE: THE CASE AGAINST
RESTRICTING GAY PARENTING 85-91 (2d ed. 2006); RONNER, HOMOPHOBIA, supra note 12, at 96-

98; Robert G. Bagnall et al., Burdens on Gay Litigants and Bias in the Court System:
Homosexual Panic, Child Custody and Anonymous Parties, 19 HARv. C.R.-C.L.L. REV. 497,
517-23 (1984) (noting the assumptions that lead judges to conclude that a child relationship with
a gay parent is harmful even when there is no supporting evidence.); Cramer, supra note 118, at
505 ("[T]he research seems to refute the notion that gay parents will produce gay children or
disturbed children in numbers greater than might be expected of nongay parents. The logic of
this argument seems further refuted when one considers that most gay men and women are
probably raised by heterosexual parents"); Susan Golombok & Fiona Tasker, Do Parents
Influence the Sexual Orientation of their Children? Findings From a Longitudinal Study of
Lesbian Families, 32 DEVELOPMENTAL PSYCHOL. 3 (1996) (refuting notion that gay parents

create gay children); Kathryn Kendell, The Custody Challenge: Debunking Myths About
Lesbian and Gay Parentsand Their Children, 20 FAM. ADVOCATE 21, 23-24 (1997) ("[T]he
incidence of same-sex orientation among children of lesbian or gay parents is the same as that in
the general population."); Charlotte Patterson, Children of Lesbian and Gay Parents, 63 CHILD
DEV. 1025, 1031-32 (1992) ("[D]evelopment of gender identity, or gender role behavior, and of
sexual preference among offspring of gay and lesbian parents were found in every study to fall
within normal bounds.").
120. Patterson, supra note 119, at 1030.
121. Id.; see also HOMOPHOBIA, supra note 12, at 96 (discussing myths about gender
identity).
122. Kendell, supra note 119, at 23 (discussing this as "the most thoroughly researched
lesbian parenting issues," states that "a substantial body of social science research has clearly
and consistently found [ ] there is simply no correlation between the sexual orientation of
parents and the gender identity of children."); see also XXG., 2008 WL 5006172, at *8
(footnote omitted) (discussing the expert opinion "that children raised by homosexual parents do
not suffer an increased risk of behavioral problems, psychological problems, academic
development, gender identity, sexual identity, maladjustment, or interpersonal relationship
development"); HOMOPHOBIA, supra note 12, at 96 (discussing the gender identity studies).
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There are also those individuals who maintain that same-sex
households are unhealthy places, and this tends to manifest itself in the
following three co-conspiratorial fallacies; the third issue is that there
are those who believe, despite reliable studies to the contrary, that
homosexual parents might reject a heterosexual child or a child of the
opposite sex.123 They thus conjecture that same-sex orientation can
wound children and negatively impact their development.124 Fourth,
some people believe that homosexuals lack stable relationships and
thus, live life as one libidinous org, hopping from bed to bed without
creating homes or a family life.' This, further fueled by erroneous
ideas about AIDs and HIV, fosters the fear that children not only will
live in an unhealthy, morally corrupting household, but one with a
parent doomed to infect the children, deteriorate, and die young.126
Fifth, other irrational voices indict homosexuals as pedophiles: they
argue, with no support whatsoever, that same-sex parents are the ones
most likely to molest and abuse minors.127
123. See generallyHOMOPHOBIA, supra note 12, at 96. See also Cramer,supra note 118, at
505 ("There has been no evidence that a gay parent is any more likely to reject an opposite-sex
child than is a nongay parent likely to reject a same-sex child.").
124. See supra text accompanying note 123.
125. See, e.g., High Tech Gays v. Def. Indus. Sec. Clearance Ovvice, 668 F. Supp. 1361,
1369 (N.D. Cal. 1987). The court said:
Many people erroneously believe that the sexual experience of lesbians and gay
men represents the gratification of purely prurient interests, not the expression
of mutual affection and love. They fail to recognize that gay people seek and
engage in stable, monogamous relationships. Instead, to many, the very
existence of lesbians and gay men is inimical to the family.
Id. See generally HOMOPHOBIA, supra note 12, at 97 (discussing the views of Lynn D. Wardle,
and the "fatuous indictment of gays and lesbians as selfish, as obsessed with their own sexual
pleasure, and as putting self-gratification over the well-being of children" (citing Lynn D.
Wardle, The Potential Impact of Homosexual Parenting on Children, 1997 U. ILL. L. REV.
833)). See also Carlos A. Ball & Janice Farell Pea, Warring With Wardle: Morality, Social
Science, and Gay and Lesbian Parents, 1998 U. ILL. L. REv. 253, 261 ("Many of the negative
inferences that some conservative commentators make about homosexuals seem to be based on
an inability to view gays and lesbians other than through a prism of sexuality and sexual
conduct" and such "normative positions ... drive most of Wardle's arguments and concerns").
126. See generally HOMOPHOBIA, supra note 12, at 68, 96-97 (discussing belief that gay
parents can make children sick). See also Ruthan Robson, Our Children: Kids of Queer Parents
& Kids Who are Queer: Looking at Sexual Minority Rights from a Different Perspective, 64
ALB. L. REv. 915, 915 (2001) (citation omitted) ("Christian fundamentalists have portrayed gay
men and lesbians as predators who target children, hoping to 'seduce them into a life of
depravity and disease."').
127. See generally HOMOPHOBIA, supra note 12, at 96 (discussing studies refuting charge
that homosexuals are child abusers); Cramer, supra note 118, at 505 (explaining how sexual
abuse of children "seems to be disproportionately heterosexual in nature"); Ball & Pea, supra
note 125 (refuting Wardle's contention that homosexual parenting exposes children to sexual
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The sixth myth suggesting that homosexuals are unfit parents is
fueled by propaganda that children in same-sex households are
excessively exposed to bullying and ostracism by peers and the
community.128 This belief, one that multiple studies have debunked, is
what some family courts say or imply when they are bent on denying
parental rights to same-sex couples.
While scientific studies have
pulverized each and every one of these falsehoods, they, almost as
resilient as "The Highlander," are indelibly engrained in the collective
psyche of some decision makers and tirelessly joust to evade
eradication. 3 0
molestation and generally rebutting Wardle positions in Wardle). In In re Adoption of Doe,
Judge Lederman summarizes the testimony of expert Dr. Berlin, who "explained that pedophilia
and its subtypes are mental disorders in the DSM, typified by adults sexually drawn to
children." In re Adoption of Doe (X.XG.), 2008 WL 5006172, at *14 (Fla. 11th Cir. Ct. Nov.
25, 2008). She summarizes:
By definition, an adult male who is attracted to male children is not a
homosexual. According to a study performed testing the erectile movements
of homosexual and heterosexual men when shown photographs of children
in descending ages the results showed heterosexual men were no more
attracted to girls than homosexual men were attracted to boys. The reverse
appeared true in another study of adult men who were abusers of boys.
There, the data showed that such men were not also homosexuals and
showed no attraction to adult men. Thus, the doctor reiterates that
pedophilia and homosexuality are not analogous....
Dr. Berlin also clarifies that gay people are no more likely to abuse
children, or be sexually attracted to children than heterosexual people.
Id. (footnotes omitted).
128. See generally HOMOPHOBIA, supra note 12, at 96-97 (discussing the belief that
children with same-sex parents are going to be teased and berated by their peers in the
community); Cramer, supra note 118, at 505 (citing studies on peer acceptance among children
of gay parents); Kendell, supra note 119, at 21 (discussing the myth that children of gay and
lesbian parents will be harassed); Patterson, supra note 119, at 1034 ("The result of research
suggests that children of lesbian and gay parents have normal relationships with peers. . . .");
Nancy D. Polikoff, This Child Does Have Two Mothers: Redefining Parenthoodto Meet the
Needs of Children in Lesbian-Mother and Other Non-Traditional Families, 78 GEO L.J. 459,
568-70 (1990) ("In the context of myriad factors that might lead to a child being harassed or
rejected, courts exaggerate the significance of parental homosexuality."). See also XX G., 2008
WL 5006172, at *9 (discussing the expert testimony that "children raised by gay parents
develop social relationships the same as those raised by heterosexual parents" and the research
showing "that children of gay parents are not ostracized and do not experience discrimination
any more than children of homosexual parents.").
129. See supra text accompanying note 128.
130. "The Highlander" is Duncan MacLeod from the Scottish Clan MacLeod. Highlander
(1986)-Synopsis, http://www.imdb.com/title/tt0091203/synopsis (last visited Apr. 17, 2010).
He is the hero in a sci-fi television series based on the Highlander movies. Id. Duncan is an
immortal, who has been alive for about four hundred years, and the only way he can die is if
another immortal takes his head with a sword. Id. Not an easy task! Hero MacLeod not only
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B. Florida'sLegislatureMakes Them Law
While some states merely pose barriers to gay and lesbian adoption,
Florida was the one state to categorically ban it. The Florida statute
states: "No person eligible to adopt under this statute may adopt if that
person is homosexual."' 3 1 Florida has no comparable prohibition with
respect to any other group.' 32 Child molesters, drug addicts, and
domestic abusers are not categorically deemed unfit to become adoptive
parents.' 3 3 This ban embalms the specious myth about same-sex
orientation.
The late Anita Bryant can claim much credit for the anti-gay statute.
In 1977, an ordinance was enacted in Dade County prohibiting
wins these duels with other mortals, but each time he takes another immortal's head, he
experiences "the quickening," which makes him even more powerful. Id.
131. FLA. STAT. ANN. § 63.042(3) (West 2009). For a discussion of laws in other states
impeding adoption by sexual minorities, see HOMOPHOBIA, supra note 12, at 41 n.105;
ESKRIDGE & HUNTER, supra note 119, at 1192-94. See also Lofton v. Sec'y of Dept. of Children
& Family Servs. (Lofton Ill), 377 F.3d 1275, 1290 n.2 (11th Cir. 2004) (Barkett, J., dissenting)
("Since 2000, Mississippi has statutorily prohibited 'adoption by couples of the same
gender.'. . . In 1999, Arkansas adopted a regulation, not a statute, barring homosexuals from
becoming foster parents, not adoptive parents."); HOMOPHOBIA, supra note 12, at 70 ("States
that allow one-parent adoptions may make it easier for gay, lesbian, bisexual, and transgendered
persons to adopt. But if that individual is in a same-sex relationship and the other partner cannot
also adopt the child, then from a legal standpoint that other partner is essentially a stranger to the
child.").
132. Lofton III, 377 F.3d at 1290 (Barkett, J., dissenting). Under Chapter 63, the only
adults who are barred from requesting individualized consideration by a judge as to their
qualifications to adopt are "convicted child abusers, sexual predators, first or second degree
murderers, capital, life or first degree felony sexual batterers, habitual violent felony offenders
or violent career criminals, Fla. Stat. §§ 63.092(3), 63.089(4)(b)(2) and gay men and lesbians,
Fla. Stat. § 63.042." Judge Audlin Decision, supra note 15, at 38 (footnote omitted). In his
decision granting a gay Petitioner's adoption, the Honorable David J. Audlin, Jr., Circuit Judge,
said:
Heterosexual persons who are unmarried,... or previously rejected as adoptive
applicants . . . are entitled to individualized consideration. So, too, are
heterosexual applicants with verified findings of abuse, neglect or abandonment
. . . , and those having a history of substance abuse and domestic violence. By
statutory definition, individuals convicted of third degree murder or
manslaughter, as well as persons acquitted of first or second degree murder or
held only civilly liable for wrongful death are entitled to individualized
consideration. An unconvicted heterosexual man who undeniably molested a
young girl is entitled to at least individualized consideration, but a gay person
who has a track record of raising other people's children as well as orphans in
exemplary fashion as a licensed foster parent and court-ordered permanent
guardian, is not.
Id. at 38 (footnotes omitted).
133.

See supra text accompanying note 132.
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discrimination against homosexuals in the areas of housing, public
accommodation, and employment.1 34 Bryant fought to repeal it and
secured the 10,000 signatures needed to force a public referendum. 3 5
Bryant referred to homosexuals as "human garbage" and "promoted the
insidious myth that schoolchildren were vulnerable to molestation at the
hands of homosexual schoolteachers who would rely on the ordinances
to avoid being dismissed from their positions."' 36
Senator Curtis Peterson introduced into the Florida Senate legislation
barring adoptions by and marriage between homosexuals.
The
passage of a House amendment followed, authorizing public disclosure
of the reasons behind a denial of an adoption application. 3 8 The thrust
of this amendment was to protect heterosexual prospective parents
whose applications were rejected.139 Specifically, disclosure sought to
clarify that certain applicants were not guilty of homosexuality and that
rejections were based on factors other than sexual orientation.140 A
Senate amendment required courts, when dismissing adoption petitions,
to specify the reasons for doing so.141 This was designed to safeguard
against what was seen as the stigmatizing brand of an applicant as a

homosexual.142

When the House and Senate approved the bills, Senator Peterson
said that they delivered a message to homosexuals that "[w e're really
tired of you. We wish you would go back into the closet." 43 A 1977
134. See Lofton III, 377 F.3d at 1301-02 (Barkett, J., dissenting) (tracing the legislative
history of the statutory ban); see also Judge Audlin Decision, supra note 15, 122 (quoting Judge
Barkett and adopting her dissent); Mark R. Poirier, Same-Sex Marriage,Identity Processes, and
the Kulturkampf Why Federalism is not the Main Event, 17 TEMP. POL. & CIV. RTs. L. REv.
387, 412 (2008).
[H]omosexuals ... began to play a role in local politics, .. . [and] helped elect
a pro-gay county governing board, which set out to establish a local
employment antidiscrimination ordinance . . . Anita Bryant, a former Miss
Oklahoma, who lived in Dade County, and a born-again Baptist with a dislike
of homosexuals, opposed these developments.
Id.
135. Lofton III, 377 F.3d at 1302 (Barkett, J., dissenting).
136. Id. (footnotes omitted); see also Poirer, supra note 134, at 412 ("[Bryant] was
especially concerned about the presence of homosexual teachers in the schools .... [Her] local
campaign focused especially on fears about the presence of homosexuals in the places where
children would be present-schools and families.").
137. Lofton III, 377 F.3d at 1302 (Barkett, J., dissenting).
138. Id.
139. Id.
140. Id.
141. Id.
142. Id.
143. Id. at 1303, 1303 n.36 (citation omitted).
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newspaper article said:
The Florida Legislature - - in a warning to homosexuals to "go
back into the closet" - - voted Tuesday to outlaw same-sex
marriages and prohibit known homosexuals from adopting
children.
"The problem in Florida has been that homosexuals are surfacing
to such an extent that they're beginning to aggravate the ordinary
folks who have a few rights of their own," said Sen. Curtis
Peterson, the Lakeland nurseryman who shepherded the
legislation to passage.144
The article exposed what was not only a legislative bash at outness
or the "flaunt[ing]" of homosexuality, but also phobic discomfort with
what politicians saw as the muddling together of genders:
The Legislature also gave final approval and sent to the governor
another Peterson bill prohibiting unisex restrooms in public
buildings that provide more than one and allowing clothing stores
to designate separate dressing rooms for men and women. "We're
trying to stop men from trying on women's clothes," said
Peterson, 54. He said it is becoming "a real problem in
Tallahassee, Lakeland and Miami.145
State Senator Don Chamberlin, who was warned that if "[he] voted
against the adoption bill [he] would be politically dead," boldly opposed
it.146 He said:
In Nazi Germany, the first act of government discrimination
against Jews was to forbid them to own property. The last act was
murder. To kill the human spirit was the first step toward killing
the human. And the killing killed the society.
Anita Bryant may not recognize the issue of the human spirit.
Will the Florida Senate crush the spirit as all discrimination
does? Will you try to identify, and magnify and stigmatize. Will
you stand for human intolerance... [?]

144.
(Barkett,
145.
146.
147.

Judge Audlin Decision,supra note 15, 1 17; see also Lofton III, 377 F.3d at 1303 n.36
J., dissenting).
Judge Audlin Decision,supra note 15, 1 17.
Id. 121 n.4 (quotation omitted).
Id. T 21.
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In the legislative process, practically no one tipped their hat to the
"best interests of the child" standard, which is the polestar of adoption
law.14 8 Senator Chamberlin, one of the few to raise it, said that "[i]n
adoptions, all other concerns should yield to the concern for the child"
and that homosexuality should not be a factor.149 Chamberlin's
reasoning fell on deaf ears. A day after Dade County voters repealed the
antidiscrimination ordinance, Florida's government signed the anti-gay
bills into law.' 50

IV. JUDICIAL PROTECTION OF THE INSANE

DELUSION

Supreme Court decisions Romer v. Evans5 1 and Lawrence v.
Texas S2 establish that discrimination against homosexuals can violate
the Equal Protection and Due Process clauses of the U.S. Constitution.
These decisions should support the invalidation of Florida's anti-gay
adoption law. Before these cases were decided, the Florida Supreme
Court essentially dodged consideration of the constitutionality of the
statute. 15 3 After Romer and Lawrence, the federal appellate court
actually did reach the issue, but upheld the statute, and in so doing,
accepted delusional myths under the aegis of rational basis review. 154
A. The Reality: Romer v. Evans and Lawrence v. Texas
In Romer15 and Lawrence,156 the Supreme Court suggests that
delusions are insufficient to justify invidious exclusion, discrimination,
and animosity toward a class of individuals.

148. Lofton III, 377 F.3d at 1303 (Barkett, J., dissenting).
149. Judge Audlin Decision, supra note 15, 21; see also Lofton III, 377 F.3d at 1303
(Barkett, J., dissenting).
150. Lofton III, 377 F.3d at 1303 (Barkett, J., dissenting) (footnote omitted) (describing
these bills as "a deliberate acknowledgement of the orchestration between Bryant's campaign
and the legislature's actions"); see also Poirier,supra note 134, at 412 ("[A]fter Bryant tried
unsuccessfully to block the adoption of the antidiscrimination ordinance, . . . she then led a
successful local initiative for its repeal. The day after the successful repeal, the Florida
legislature also enacted a statewide ban on homosexuals as adoptive parents.").
151. 517 U.S. 620 (1996).
152. 539 U.S. 558 (2003).
153. Cox v. Dep't of Health & Rehab. Servs. (Cox II), 656 So. 2d 902, 903 (Fla. 1995).
See generally infra Part IV. 1 (discussing Cox).
154. Lofton v. Sec. of the Dep't of Children & Family Servs. (Lofton II), 358 F.3d 804,
818-19 (11th Cir. 2003); see also Lofton III, 377 F.3d at 1275, cert. denied, 543 U.S. 1081
(2005). See generally infra Part IV.2 (discussing Lofton).
155. Romer, 517 U.S. at 620.
156. Lawrence, 539 U.S. at 558.

30

UNIVERSITY OF FLORIDA JOURNAL OF LAW & PUBLIC POLICY

[Vol. 21

1. Romer: Equal Protection
In Romer, the Supreme Court articulated that there are some things
(albeit not many) that must fail the rational basis test. 57
Romer arose out of a Colorado reaction against protections for
homosexuals. In a statewide referendum, voters passed "Amendment
2," which not only repealed or rescinded ordinances that shielded
homosexuals from discriminatory acts, but also banned all legislative,
executive, or judicial action at any level of state or local government
designed to protect gay men and lesbians.'" Homosexuals and
municipalities whose ordinances were invalidated sued to have
Amendment 2 declared unconstitutional and to enjoin its
enforcement.15 9 The trial court issued a preliminary injunction, which
the Colorado Supreme Court upheld, finding that Amendment 2 was
subject to strict scrutiny under the Equal Protection Clause. 160 On
remand, the trial court found that Amendment 2 failed to pass strict
scrutiny, and the Colorado Supreme Court agreed.16 1
The U.S. Supreme Court, granting certiorari, also affirmed the
judgment, but did do differently.162 Writing for the majority, Justice
Kennedy did not find sexual orientation to be a suspect class subject to
heightened scrutiny, but instead applied rational basis review. 163 The
Court found that Amendment 2 failed, thus "defjying] even this
conventional inquiry" for two reasons: it imposed a "broad and
undifferentiated disability" on a single group and harbored "animus"
toward a class of people.164 What troubled the Court was that

157. See generally supra text accompanying note 19. Although the Supreme Court has
been greatly deferential when applying rational basis review, there are several cases (in addition
to Romer) where laws have been declared unconstitutional under the test. See, e.g., U.S. Dep't
of Agric. v. Moreno, 413 U.S. 528 (1973) (finding wholly without rational basis a provision of
the Food Stamp Act of 1964, which, with some exceptions, excludes from participation in the
food stamp program any household with an individual (hippie) who is unrelated to any other
member of the household); City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432 (1985)
(applying rational basis, the Court invalidated a zoning ordinance that prevented the operation of
a home for the mentally disabled). Some commentators argue that the Court in these kinds of
cases use a stricter version of the rational basis test by giving rational basis a "bite." Gerald
Gunther, Forward:In Search of Evolving Doctrine on a Changing Court: A Model for a Newer
Equal Protection, 86 HARv. L. REv. 1, 17-24 (1972); see Jeffrey M. Shaman, Cracks in the
Structure: The Coming Breakdown ofthe Levels ofScrutiny, 45 OHIO ST. L.J. 161 (1984).
158. Romer, 517 U.S. at 624.
159. Id. at 625.
160. Evans v. Romer, 854 P.2d 1270 (Colo. 1993), cert. denied, 510 U.S. 599 (1993).
161. Evans v. Romer, 882 P.2d 1335 (Colo. 1994), aff'd, 517 U.S. 620 (1996).
162. Romer, 517 U.S. at 623.
163. Id. at 631-32.
164. Id. at 632.
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Amendment 2 irrationally identified individuals by a single trait and
then, with raw animosity, eradicated protection for all of them.165
In Romer, the State strained to justify Amendment 2. The State,
portraying the amendment as a champion of other citizens' freedom of
association, said that it gave liberty to those landlords or emplo6 yers who
had personal or religious objections to homosexuality.' 6 It also
contended that the amendment helped conserve resources to fight for
more worthy causes, like discrimination against other minorities. The
Court discredited those rationalizations, implying that they were
delusional, and said that "[a] State cannot so deem a class of persons a
stranger to its laws."' 68
Without explicit application of heightened scrutiny, the Romer
decision forged a foundation for future equal protection challenges to
laws borne out of animosity toward and imposing disabilities on a single
group.169 The Romer dissent, consisting of Justices Scalia, Rehnquist,
and Thomas, inadvertently touted just such a take on the decision: that
is, Justice Scalia, accusing the majority of "mistak[ing] a Kulturkampf
for a fit of spite," worried that Romer threatened the vitality of Bowers
v. Hardwick,which he felt was "unassailable, except by those who think
that the Constitution changes to suit current fashions."
2. Lawrence: Due Process
Justice Scalia's trepidations came to fruition in Lawrence, in which
the Court overruled Bowers, which had impeded gay rights for more
than a decade. In Lawrence, the police, responding to a reported
weapons disturbance, entered an apartment and saw Lawrence having
sex with another man.17 1 The police arrested both men, who were later
convicted of deviate sexual intercourse in violation of the Texas
165. Id. at 634.
166. Id.
167. Id.
168. Id. at 635.
169. See supra text accompanying note 157 (discussing rational basis with a "bite").
170. Romer, 517 U.S. at 636 (Scalia, J., dissenting) (calling the amendment a "rather
modest attempt by seemingly tolerant Coloradans to preserve traditional sexual mores against
the efforts of a politically powerful minority to revise those mores through use of the laws"); see
also id. (exclaiming that "the Court contradicts a decision, unchallenged here, pronounced only
10 years ago ... [namely] Bowers v. Hardwick, 478 U.S. 186 (1986), and places the prestige of
this institution behind the proposition that opposition to homosexuality is as reprehensible as
racial or religious bias"); id. at 640-41 ("In Bowers . . ., we held that the Constitution does not
prohibit what virtually all States had done from the founding of the Republic until very recent
years-making homosexual conduct a crime. That holding is unassailable, except by those who
think that the Constitution changes to suit current fashions.").
171. Lawrence v. Texas, 539 U.S. 558, 558 (2003).
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sodomy statute. 172 The state appellate court, affirming the conviction,
rejected the Due Process challenge because of Bowers.
The Supreme Court, reversing, overruled Bowers on the basis of a
right of "privacy" under the Due Process Clause.1 74 In the opinion,
authored by Justice Kennedy and joined by Justices Stevens, Souter,
Ginsberg, and Breyer, the Court stated that the Bowers Court had failed
to "appreciate the extent of the liberty at stake" and that the statutes
involved in both Bowers and Lawrence do more than just criminalize
certain sexual conduct.' 75 According to the Court, such statutes "have
more far-reaching consequences, touching upon the most private human
conduct, sexual behavior, and in the most private of places, the
home."' 7 6 The Court stressed that adults have the right to choose to
enter into relationships within the privacy of their own homes, which is
inherent in "their dignity as free persons," and that our Constitution
gives homosexuals the liberty to make the same choice.177
The Bowers Court had said that "[p]roscriptions against [homosexual
conduct has] ancient roots," which it felt justified the promulgation of
criminal sodomy laws.' 7 8 The Lawrence Court, extirpating that "ancient
roots" myth, concluded that there was "no longstanding history in this
country of laws directed at conduct as a distinct matter."' 79 The Court
said that early American sodomy laws sought to prohibit nonprocreative
sexual conduct, which could exist between heterosexuals as well as
homosexuals, and that such laws were not widely enforced against
consenting adults acting in private.' 8 0 The Lawrence Court noted that it
was not until the 1970s that states singled out same-sex relations for
prosecution, and then, post-Bowers, some states either stopped
enforcing their sodomy laws or simply abolished them. 181
The Lawrence Court recognized that the Bowers Court's belief in the
longstanding condemnation of homosexual conduct was "shaped by
religious beliefs, conceptions of right and acceptable behavior, and
For the Court, such considerations
respect for the traditional family."
did not "answer" the real question: whether the majority could "use the
172. Id.
173. Lawrence v. State, 41 S.W.3d 349, 362 (Tex. App. 2001), rev'd, 539 U.S. 558 (2003).
174. Lawrence, 539 U.S. at 558.
175. Id. at 567.
176. Id.
177. Id.
178. Bowers v. Hardwick, 478 U.S. 186, 192 (1986) (alteration in original).
179. Lawrence, 539 U.S. at 568.
180. Id. at 568-69. See also id. at 569 ("A substantial number of sodomy prosecutions and
convictions for which there are surviving records were for predatory acts against those who
could not or did not consent, as in the case of a minor or the victim of an assault.").
181. Id. at 570.
182. Id. at 571.
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power of the state to enforce these views on the whole society through
operation of the criminal law."' 8 3 The Lawrence Court saw and in fact
embraced an "emerging awareness" of the liberty adults enjoy in
choosing how to conduct their private sexual lives.184
The Lawrence Court relied in part on Planned Parenthood of
Southeastern Pennsylvania v. Caseyiss and Romerl86 as decisions
enfeebling Bowers. In Casey, the Court confirmed that individuals have
broad constitutional protection with respect to marriage, procreation,
contraception, family relations, child rearing, and education.' 8 7 The
Lawrence Court said that homosexuals can and should have the same
autonomy.
Although Romer dealt with equal protection, the Court
wove it in, reiterating that a law "born of animosity toward the class of
persons affected" lacked the requisite rational relation to a legitimate
governmental purpose. 189

183. Id.
184. Id. at 572. (The Court stated that "'[[H]istory and tradition are the starting point but
not in all cases the ending point of the substantive due process inquiry."' (citing County of
Sacramento v. Lewis, 523 U.S. 833, 857 (1998) (Kennedy, J., concurring)). The Lawrence
petitioners and some amici alternatively argued that Romer gave the Court a basis for
invalidating the Texas statute under the Equal Protection Clause and the Court did not ignore
that. Id. at 574. Although finding the position "tenable," the Court said that it was more
important to hone in on whether Bowers was still good law. Id. at 574. The Court feared that
reliance on equal protection might open the door to contentions that a redrafted provision
prohibiting the conduct between both heterosexuals and homosexuals was valid. Id. The Court,
expressing the concern that prolonging Bowers' life, would "demean[] the lives of homosexual
persons," concluded that the Due Process Clause truly gives homosexuals the "full right" to
engage in their conduct free of governmental intervention. Id. at 576, 592.
185. 505 U.S. 833 (1992).
186. 517 U.S. 620 (1996).
187. Casey, 505 U.S. at 833.
188. But see Washington v. Glucksberg, 521 U.S. 702 (1997) (upholding a law prohibiting
assisted suicide and rejecting a claim that the Constitution protects a "right to die"). The
Glucksberg Court had a perspective on the Due Process Clause similar to Bowers that conflicts
with the Lawrence decision. Cf id. at 710-11, with Bowers v. Hardwick, 478 U.S. 186, 192-95
(1986). Although the Lawrence Court did not address this, it might have implicitly undermined
Glucksberg. See Lawrence v. Texas, 539 U.S. 578-79, 603 (1986).
189. Id. at 574 (citing Romer, 517 U.S. at 634). Justice Scalia's dissent, in which Chief
Justice Rehnquist and Justice Thomas joined, expressed the fear that the Lawrence decision
might usher in a new era for gay and lesbian rights and as such, undermine the very workings of
democracy. Id. at 586-605 (Scalia, J., dissenting). Justice Scalia pressed the fact that the
majority never said the magic words, "fundamental right" and stated that "the Court . . .
appli[es] an unheard-of form of rational-basis review that will have far reaching implications
beyond the case." Id. at 586. In so doing, Scalia concocted a dissent that future courts could
exploit in an effort to nullify Lawrence and limit human rights.
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B. JudicialProtectionof the Insane Delusion
Both before and after Romer and Lawrence, the challenges to
Florida's adoption exclusion have disappointed. One thing that both the
state and federal court have in common is discomfort with and outright
resistance to the science and studies that support same-sex parenting. In
Cox v. FloridaDepartmentof Health and RehabilitativeServices,'9 the
Florida Supreme Court, essentially evading the constitutional issue,
found the record itself to be inadequate.' 9 1 In Lofton v. Secretary of the
Department of Children and Family Services, the Federal Eleventh
Circuit, in validating the statute, characterized the science as too
fledgling to warrant the overriding of legislative policy.193
1. Cox v. Florida Department of Health & Rehabilitative Services:
Not Enough!
In Cox v. Department of Health & Rehabilitative Services,194 the
Florida Supreme Court ruled that the challengers to Florida's adoption
provision had not created a record sufficient to enable the court to reach
the constitutional issue.
Cox arose when Mr. Cox and his partner, Mr. Jackman, hoping to
adopt a special needs child, tried to sign up for Florida Department of
Health and Rehabilitative Services (HRS) parenting classes and
disclosed that they were gay.195 His partner, Mr. Jackman, did the same
thing. When HRS became aware that the two men lived together, it sent
them a letter declining to accept an aplication from either of them
because of Florida's gay adoption bar.' When the men got the letter,
they sued, asking the state court to invalidate the statute.197
In the trial court, both sides moved for summary judgment and by
stipulation, filed copies of various law review, magazine, and journal
articles, along with reports and editorials.' 98 The trial court also
190. Cox II, 656 So. 2d 902 (Fla. 1995).
191. Id at 903.
192. 358 F.3d 804 (11th Cir. 2004), reh'g denied, 377 F.3d 1275 (2004), cert. denied, 543
U.S. 1081 (2005).
193. Id. at 826.
194. Cox II, 656 So. 2d at 902.
195. Id. at 903.
196. Id.
197. Id at 902-03. Cox sued for declaratory and injunctive relief and took the position that
the statute violated equal protection, due process, and the right to privacy as guaranteed by the
Florida Constitution. Id. at 903. He also argued that the statute was unconstitutional both
facially and as applied. Id
198. Dep't of Health and Rehab. Servs. v. Cox (Cox 1), 627 So. 2d 1210, 1212 (Fla. 2d
Dist. Ct. app. 1993).
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requested the parties to brief the potentially ambiguous, undefined
statutory term, "homosexual."' 99 The court held Florida's statutory
exclusion to be void for vagueness and found it violative of the right of
privacy and equal protection.2 0 0
The Second District Court of Appeal reversed and remanded on
multiple grounds. 20 1 First, the court disapproved of the trial court's
resolution of the issues on summary judgment. 202 It concluded that the
constitutional questions with respect to vagueness and equal protection
were mixed questions of law and fact and that the men had failed to
present evidence to support the trial court's decision. 203 The lower court
decision had mentioned the "unrebutted and overwhelming evidence"
demonstrating that homosexuals have "normal abilities" to raise
children.2 04 The appellate court, however, found "virtually no evidence
in the record" and complained that the parties committed "trial by
photocopy" by "merely submit[ing] copies of law review articles and
other reports in magazines and journals." 205
The plaintiffs had given the court a review of relevant research
authored by J. Charlotte Patterson.2 0 6 The Second District Court of
Appeal record lacked information about Ms. Patterson's credentials. 207
Plaintiffs provided the court with another article, which was a reported
survey based on twenty-three homosexual parents and sixteen
heterosexual single parents. 20 8 The Second District Court of Appeal did
not like this one either because it dealt with a "small sample of
homosexual households" and because it was performed in New Mexico,
it did not focus on children adopted by homosexuals, and it was coauthored by a professor of "educational foundations" and an associate

199. Id. ("Although both Mr. Jackman and Mr. Cox admitted that they are homosexual and
claimed no confusion concerning the definition of that term, the trial court asked the parties to
brief the potential ambiguity of the undefined statutory word, 'homosexual."').
200. Id. at 1228.
201. Id. at 1220.
202. Id. at 1212.
203. Id. at 1212-13.
204. Id. at 1213.
205. Id.
206. Id. (citing Patterson, supra note 119, generally, as only one of two studies discussing
this topic).
207. Id. Reflecting upon the Patterson study, the court said, "[t]he review focuses not on
adopted children, but on the natural children of homosexuals . . . [and] discusses the need for
future research and does not render any scientific or legal opinion concerning the best interests
of children in need of adoption." Id.
208. Cox 1, 627 So. 2d at 1213 (discussing "[t]he other major article[,]" Mary B. Harris &
Pauline H. Turner, Gay and Lesbian Parents, 12 J. HOMOSEXUALITY 101 (1986), "as a report
describing an anonymous survey of only twenty-three homosexual parents and sixteen
heterosexual single parents").
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professor of home economics.209 The plaintiffs also filed a copy of an
article from Atlantic Monthly, which addressed "fundamental questions
about the nature and causes of homosexuality." 210 The Second District
did not give this article much credence because it not only described
research that was "preliminary," but also admitted that there are only
"glimmers of answers" in biological science. 2 11 The court suggested that
the materials in the record were not the type that a trial court could
accept through judicial notice and said that "[n]either the trial court nor
this court has the training and expertise necessary to evaluate and apply
the scientific studies in the record."2 12
The Second District Court of Appeal, disagreeing with the trial
court, found that the statute was not unconstitutionally vague with
respect to the term "homosexual."2 13 The Cox court admonished that
"[t]he legislature need not define every word in a statute to survive a
vagueness challenge" and that courts must construe that provision in a
manner that upholds the statute.214 As such, the Cox court praised HRS
for "reasonably constru[ing] the statute to apply only to applicants who
are known to engage in current, voluntary homosexual activity." 215 The
court recognized that the HRS definition of "homosexual" drew a
distinction between sexual orientation and conduct, which was
controversial and debatable. 2 16 According to the court, the legislature
could properly reach its own conclusions on the validity of that

distinction. 2 17
The Second District Court of Appeal rejected the trial court's
determination that the statute violates the Florida constitutional right of
privacy and said: "The statute does not compel unwarranted inquiry
concerning private matters. In fact, this statute does not mandate any
specific inquiry concerning an applicant's background. In this case, the
state did not demand secret information; the plaintiffs voluntarily
provided the information., 2 1 8 The Cox court recited the bromide that
while adoption is neither a private matter nor a right, it is a statutory
privilege. 9 It said, moreover, that many private decisions limit an
209. Id.
210. Id. (opining that the article, Chandler Burr, Homosexuality and Biology, ATLANTIC
MONTHLY, Mar. 1993, at 47, was not "recognized as an authoritative source on these issues
11.
211. Id.
212. Id
213. Id. at 1214.
214. Id.
215. Id.
216. Id. at 1215.
217. Id.
218. Id. at 1216.
219. Id.
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individual's ability to obtain statutory privileges and that such
limitations do not render statutes fatally infirm on privacy grounds. 2 20
Although the trial court had not directly ruled on the substantive due
process claim, the Second District Court of Appeal briefly referenced
the claim. The Cox court stated that liberty interests, which "do not
involve physical freedom must be 'fundamental liberties"' before they
are accorded due process status.221 The court, inserting language from
Bowers, said that such liberties must be "'implicit in the concept of
ordered liberty,' and "'deeply rooted in this Nation's history and
tradition."'222 From there, the court said that the opportunity to adopt is
not a fundamental liberty. 2 3
The trial court had held that the adoption statute violated equal
protection under either a strict scrutiny or rational basis standard.22 4 The
appellate court, however, rejected the equal protection claim and
concluded that the plaintiffs were not entitled to strict scrutiny because
no fundamental right was implicated and because "homosexual activity"
did not create a suspect classification. 225 It also chastised the trial court
for "overestimat[ing] the power of the judiciary under the rational basis
test. ,,226 For the appellate court, rational basis serves to let the
legislature "make most public policy decisions without interference
from the courts." 227 The court noted that HRS took the position that the
legislature may rationally decide that the best interests of children are
served when they are adopted by individuals who can be "heterosexual
role models."22 8 The court reasoned that the sparse research in the
record before it did not compel the judiciary to "override" legislative
reasoning. 229
The Florida Supreme Court approved the decision in all respects
except for the equal protection part.2 30 The Cox court said that the
record was insufficient to decide the equal protection issue under the
rational basis test and that a more abundant record was needed.2 3 1
220. Id.
221. Id. at 1217.
222. Id (quoting Bowers v. Hardwick, 478 U.S. 186, 191 (1986)).
223. Id
224. Id. at 1218.
225. Id.
226. Id. at 1219.
227. Id.
228. Id. at 1220 (footnote omitted).
229. Id.
230. Cox v. Fla. Dep't of Health & Rehab. Servs. (Cox l), 656 So. 2d 902, 903 (Fla. 1995)
(Kogan J., concurring in part and dissenting in part).
231. In Cox, Justice Kogan agreed with the majority on the equal protection remand, but
felt that the due process issues also merited a remand. Id. at 903. He said that "a statute
irrational under equal protection has no lawful purpose ... [and that the court has] elsewhere ...
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Consequently, the court remanded the case to let the parties create a
factual record. The parties, however, did not pursue the matter further.
2. Lofton v. Secretary of the Department of Children & Family Services:
Too New!
In Lofton v. Secretary of the Department of Children & Family
Services, 32 the Eleventh Circuit, having before it the benefit of an
abundant record and also the Romer and Lawrence decisions, validated
Florida's homosexual exclusion.
In Lofton, three separate families challenged the law; all of them
were ideal plaintiffs.2 3 The Children's Home Society, the agency that
places foster children, had honored one of the families-the Loftons. In
1998, the agency gave the award for outstanding foster parent of the
year to Steven Lofton and his partner, Roger Croteau. At that time,
Steven had been a licensed foster parent for about a decade, in which he
cared for eight children who were either HIV positive or had AIDS.
Since his job was so demanding, the State of Florida asked Lofton to
sacrifice his career as a pediatric AIDS nurse to care for his children full
time.

234

At the time of the lawsuit, three of the children were in their early
teens or pre-teens and had grown up in the Lofton family. 235 These
children saw themselves as siblings and the Loftons as their parents. 236
When one of the children, John, was three years old and his parents'
parental rights were terminated, the State asked Lofton if he wanted to
adopt John.23 7 Lofton applied with support from caseworkers
supervisors, the district administrator, and John's attorney ad litem.239
The only reason Lofton lost was because he was gay.23 9
In 2001, after John had been in the family for ten years, the
caseworker told Lofton that she was seeking another adoptive parent for
noted that an improper purpose means the statute violates substantive due process." Id.
(alteration in original).
232. Lofton v. Sec. of the Dep't of Children & Family Servs., 358 F.3d 804 (11th Cir.
2004); see also Lofton v. Sec. of the Dep't of Children & Family Servs. (Lofton Ill), 377 F.3d
1275 (11th Cir. 2004).
233. Brief of Appellant, at *7-*11, Lofton II, 358 F.3d 804 (No. 01-16723), 2005 WL
1841530 [hereinafter Lofton Brief].
234. Id. at *9.
235. Id. at *7-*8.
236. Id. at *10. Steven Lofton described his ties to one of the children, John, stating "[h]e
is my son. I am committed to caring for him and providing for all his needs. I have been his
parent in every way.... He calls me 'Dad."' Id.
237. Id. at *9.
238. Id.
239. Id.
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John. 240 The Loftons, along with two similarly situated families,
decided to fight: they sued the Florida officials responsible for
enforcing the law and challenged the constitutionality of the gay
adoption ban.2 4 1 The families argued that the Florida law violated the
right to equal protection of both homosexuals seeking to adopt and
children being raised by homosexual caregivers, who could not be
adopted by them.24 2 The families also asserted that the statute, which
thwarted constitutionally protected family relationships, violated Due
Process and the First Amendment. 24 3
The federal district court, entering summary judgment in the State's
favor, rejected the families' position that the ban on homosexual
adoption violated fundamental rights.244 The court also denied the
families' equal protection claim, essentially doing so because in Romer
v. Evans, the Supreme Court had declined to apply heightened scrutiny
to homosexuals.245 Because of the rational basis test, the district court
said that the Florida law could be sustained if there was any conceivable
basis for it. 246 The State argued that homosexuality offended the JudeoChristian tradition and that legal marriage is optimal because it supplies
"proper gender role modeling and minimize[s] social stigmatization." 24 7
While the district court said that morality should not justify legislation,
it just did a rational basis rubber-stamp of the State's theory that
heterosexual parents are the only real families that can give children
sufficient stability. 248
240. Id.
241. Lofton II, 358 F.3d at 808. The Houghton family was similar to the Loftons. Id. Doug
Houghton was a clinical nurse and legal guardian of John, who was eleven years old at the time
of the litigation. Id. Houghton had been John's caretaker since 1996 when John's biological
father voluntarily left four-year-old John with Houghton. Id. When John's biological father
consented to termination of his parental rights to his son, Houghton unsuccessfully sought to
adopt John. Id. The other family consisted of Wayne Larue Smith and Daniel Skahen, an
attorney and real estate broker, who were licensed foster parents caring for three foster children.
Id Their applications to serve as adoptive parents were also denied. Id.
242. Lofton Brief, supra note 233, at 11-12 (summarizing the arguments on appeal).
243. Id at 13.
244. Loflon v. Kearney (Lofton 1), 157 F. Supp. 2d 1372 (S.D. Fla. 2001). The court,
although conceding that there existed a deep and loving relationship between foster parents and
children, nevertheless concluded that such bonds did not deserve that "fundamental right to
family privacy, intimate association [or] family integrity." Id. at 1379 (citing Smith v. Org. of
Foster Families for Equality & Reform, 431 U.S. 816, 844 (1977)).
245. Id. at 1380-85.
246. Id. at 1382.
247. Id. at 1383.
248. Id. at 1384-85. The court brushed aside the case, City of Cleburne v. Cleburne Living
Center, Inc., in which the U.S. Supreme Court invalidated a zoning statute barring the issuance
of a group home license for the mentally challenged and said that "mere negative attitudes, or
fear . . . are not permissible bases for [disparate treatment]." City of Cleburne v. Cleburne
Living Ctr., Inc., 473 U.S. 432, 448 (1985). The Lofton district court refused to impose on the
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The Lofton families lost again in the Eleventh Circuit, which
affirmed the decision. 249 The federal appellate court emphasized that,
because adoption is a mere "statutory privilege," the State can make
classifications that "would be constitutionally suspect in many other
arenas." 250 The circuit court, however, after admitting that adoption is
not absolutely "immune from constitutional scrutiny," rejected all due
251
process claims.
The families relied on Smith v. Organization of FosterFamiliesfor
Equality and Reform, in which the Supreme Court said that "biological
relationships are not [the] exclusive determination of the existence of a
family" 252 and asked the Lofton court to employ a functional definition
of family, one based on "the emotional bond that develops between and
among individuals as a result of a shared daily life." 253 The court, like
the trial court, declining to read Smith "so broadly," construed it as
defending legislative power to set parameters and define the justifiable
expectations of families. 2 54 The court bolstered its narrowing of Smith
with a case from the former Fifth Circuit, Drummond v. Fulton County
Department of Family & Children's Services.2 5 5 The Drummond Court
rejected due process and equal protection challenges brought by foster
parents after Georgia refused to let them adopt a mixed-race child
whom they had loved and nurtured for two years. The Lofton Court
and Smith together and deemed them fatal to the
glued Drummond
*
256
families' position.
State the burdens of showing that "homosexuals pose a unique threat to children that others
similarly situated in relevant respects such as single parents do not." Lofton I, 157 F. Supp. at
1384 (footnote omitted). The court distinguished Cleburne on the basis that the law at issue in
Cleburne treated similarly situated groups differently and said that "[h]omosexuals are not
similar in all relevant aspects to other nonmarried adults. . . . Nonmarried adults, unlike
homosexuals, can get married." Id. at 1385. Of course, if we parse this reasoning, the district
court was saying that laws perpetuating inequality could justify more laws perpetuating
inequality. See Timothy P.F. Crowley, Lofton v. Kearney: The United States Court for the
Southern District of FloridaHolds Florida'sStatutory Ban on Gay Adoption Is Not Offensive to
the Constitution, 11 LAW & SEXUALITY 253, 263 (2002) (describing the district court decision as
"an unfortunate example ofjudicial activism, whereby the court imprinted its political and moral
seal of approval on a decade old statute that stands alone in state adoption laws").
249. See Lofton v. Sec'y of the Dep't of Children & Family Servs. (Lofton II), 358 F.3d
804 (1lth Cir. 2004), reh'gdenied, 377 F.3d 1275 (11th Cir. 2004).
250. Id. at 809-10.
251. Id. at 811.
252. Smith v. Org. of Foster Families for Equality & Reform, 431 U.S. 816, 843 (1977).
253. Lofton II, 358 F.3d at 813.
254. Id.
255. 563 F.2d 1200 (5th Cir. 1977). In Bonner v. Prichard,the Eleventh Circuit adopted as
binding precedent all decisions of the former Fifth Circuit rendered before September 30, 1981.
Bonner v. Prichard, 661 F.2d 1206 (11th Cir. 1981) (en banc).
256. Lofton II, 358 F.3d at 812-14. The Drummond Court said that "[t]he very fact that the
relationship before us is a creature of state law, as well as the fact that it has never been
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Although the Lofton Court recognized that neither Smith nor
Drummond "categorically foreclosed the possibility that . . . a foster

family could possess some degree of constitutional protection," it
concluded that Lofton and the other families failed to present
it
exceptional
circumstances. ,257 The Lofton Court told the families that
they had "no justifiable expectation of permanency in their
relationships," especially when they lived under the umbrella of the
very adoption statute that they were challenging.258 The court also
rebuked the families for "misconstru[ing] the nature of the liberty
interest [involved]." 2 5 9 In the court's view, the families confused a
conceivable but impermissible entitlement to "proceduraldue process"
with what was unavailable-the "substantive right to be free from state
interference."2 6 0
The families presented the Lofton Court with Lawrence, which
should have precluded it from condoning the categorical deprivation of
adoption rights to homosexuals. 26 1 As Professor Laurence H. Tribe
pointed out, the very beauty of the Lawrence decision is its broad
"protect[ion] of the right of adults to define for themselves the borders
and contents of deeply personal human relations" along with "the rijht
to dignity and self-respect of those who enter into such relationships.
The Lofton families made the point that denying individuals who
engage in homosexual conduct the ability to adopt "impermissibly
burdens" their fundamental right. 263 The Lofton Court, however,
responded by refusing to read Lawrence as characterizing the private
sexual intimacy as a "fundamental right." 264 The Court, in the spirit of
recognized as equivalent to either the natural family or the adoptive family by any court,
demonstrates that it is not a protected liberty interest, but an interest limited by the very laws
which create it." Drummond, 563 F.2d at 1207.
257. Lofton II, 358 F.3d at 814.
258. Id.
259. Id.
260. Id. at 814-15.
261. Lawrence v. Texas, 539 U.S. 558 (2003).
262. Laurence H. Tribe, Lawrence v. Texas: The "FundamentalRight" That Dare Not
Speak Its Name, 117 HARv. L. REv. 1893, 1915 (2004). See also Sonia K. Katyal, Sexuality and
Sovereignty: The Global Limits and Possibilities of Lawrence, 14 WM. & MARY BILL RTs. J.
1429, 1436 (2006) ("Lawrence, by creating a space for the protection of private space, allows
for a kind of sexual sovereignty that comprises the intersectional prism of privacy, autonomy,
and liberty."); Cass R. Sunstein, What Did Lawrence Hold? OfAutonomy, Desuetude, Sexuality,
and Marriage,55 SUP. CT. REv. 27, 60 (2003) ("My guess is that Lawrence will ... inaugurate
a set of judgments, from lower courts and the Court itself, that go, in case-by-case fashion,
toward eliminating the most arbitrary and senseless restrictions on liberty and equality.").
263. Lofton II, 358 F.3d at 815.
264. Id. at 817. See also HOMOPHOBIA, supra note 12, at 75-76 (discussing the Lofton
court's derogation of Lawrence); Megan Backer, Comment, Giving Lawrence Its Due: How the
Eleventh Circuit Underestimatedthe Due Process Implications of Lawrence v. Texas in Lofton
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Scalia, said that the Supreme Court had merely "treated it as the byproduct of several different constitutional principles and liberty
interests" and had failed to "locate this right [to sexual privacy] directly
in the Constitution." 265 Such reasoning, however, contradicts plain
language in Lawrence, that says that gays' "right to liberty under the
Due Process Clause gives them the full right to engage in their private
sexual] conduct without intervention of the government." 6 The
Lawrence Court did indeed clarify that the right to engge in private
sexual conduct was "located" in the Due Process Clause.
The Lofton Court also putatively vindicated itself with Washington v.
Glucksberg, in which the U.S. Supreme Court told courts to "exercise
the utmost care whenever asked to break new ground" in the
268
The Eleventh Circuit felt that the
fundamental-right context.
Lawrence decision meant next to nothing because it neglected to
provide the "careful description" of the right that Glucksberg
v. Secretary of the Department of Children & Family Services, 90 MINN. L. REv. 745 (2006)
(discussing how the Lofton court misinterpreted Lawrence); Christopher D. Jozwiak, Lofton v.
Secretary of the Department of Children & Family Services: Florida'sGay Adoption Ban Under
IrrationalEqual ProtectionAnalysis, 23 LAW & INEQ. 407, 427 (2005).
[Tihe Lofton court does not address the fact that it is not constitutional after
Lawrence to criminalize homosexual activity.... [and] does not respond to the
problem that the Florida statute is denying a privilege to a single category of
persons based solely on their practice of a legal activity. .. . Even if Lawrence
does not represent the end to all "morality" legislation, it certainly does not
allow the government to disadvantage people engaging in a constitutionally
protected practice.
Id. (footnotes omitted); Mark Strasser, Lawrence, Lofton, and Reasoned Judgment: On Who
Can Adopt and Why, 18 ST. THOMAs L. REV. 473, 474 (2005) ("Regrettably, the Lofton court's
characterization of Lawrence was simply implausible, making the United States Supreme
Court's denial of a petition for a writ of certiorari all the more unfortunate.").
265. Lofton II, 358 F.3d at 816.
266. Lawrence, 539 U.S. at 564, 578 ("We conclude the case should be resolved by
determining whether the petitioners were free as adults to engage in the private conduct in the
exercise of their liberty under the Due Process Clause of the Fourteenth Amendment to the
Constitution."). The Lawrence Court quoted Planned Parenthood of Southeastern Pennsylvania
v. Casey, 505 U.S. 833, 851 (1992), to demonstrate that "matters, involving the most intimate
and personal choices a person may make in a lifetime, choices central to personal dignity and
autonomy, are central to the liberty protected by the Fourteenth Amendment" and that
"[p]ersons in a homosexual relationship may seek autonomy for these purposes, just as
heterosexual persons do." Lawrence, 539 U.S. at 574.
267. See Lofton v. Sec. of the Dep't of Children & Family Servs. (Lofton Ill), 377 F.3d
1304-07 (11th Cir. 2004) (Barkett, J., dissenting) ("The Court stated that the Due Process Clause
gives homosexuals 'the full right to engage in [private sexual] conduct without intervention of
the government.' There can be no doubt that the Court's conclusion here is a binding holding.").
268. Washington v. Glucksberg, 521 U.S. 702, 720 (1997) (citing Collins v. Harker
Heights, 503 U.S. 115, 125 (1992)).
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required. 269 The Lawrence Court, however, in rejecting the Bowers
Court's framing of the question before it, could not have been more
"careful" and precise:
The present case does not involve minors. It does not involve
persons who might be injured or coerced or who are situated in
relationships where consent might not easily be refused. It does
not involve public conduct or prostitution. It does not involve
whether the government must give formal recognition to any
relationship that homosexual persons seek to enter. The case does
involve two adults who, with full and mutual consent from each
other, enaged in sexual practices common to a homosexual
lifestyle.
Thus, in Lawrence, the Supreme Court defined the right and carved
away those matters extraneous to the right.2 7 '
The Lofton Court faulted Lawrence for failing to identify what it felt
was mandated-a tradition of affirmative protection of the right to
engage in homosexual conduct. 272 Glucksberg, however, never said that
such inquiry was the sole despot, and Lawrence clarified that "[h]istory
and tradition are the starting point but not in all cases the ending point
of the substantive due process inquiry.",273 As Judge Barkett's dissenting
opinion pointed out, "[t]he panel has simply made up a new
constitutional requirement that there must be a history of affirmative
legislative protection before a right can be judicially protected under the
Due Process Clause" and "[h]ad the Supreme Court required affirmative
governmental protection of an asserted liberty interest, all of the Court's
privacy cases would have been decided differently." 274 In short, what
Judge Barkett vocalized was that if the panel were correct, history
269. Lofton II, 358 F.3d at 816-17.
270. Lawrence, 539 U.S. at 578. But see Lofton II, 358 F.3d at 817 ("Here, the involved
actors are not only consenting adults, but minors as well. The relevant state action is not a
criminal prohibition, but grant of a statutory privilege. The asserted liberty interest is not the
negative right to engage in private conduct without facing criminal sanctions, but the affirmative
right to receive official and public recognition.").
271. See Lofton III, 377 F.3d at 1308 (Barkett, J., dissenting) ("The panel ... fails to
recognize that part of Lawrence in which the Court clearly states what the right at issue is and is
not about for purposes of guiding future courts.").
272. See Lofton II, 358 F.3d at 817 ("Notably absent from . . [the Lawrence] discussion
was the critical inquiry for purposes of fundamental-rights analysis: whether there has been a
deeply rooted tradition and history of protecting the right to homosexual sodomy or the right to
private sexual intimacy.") (emphasis by court).
273. Lawrence, 539 U.S. at 572 (quoting County of Sacramento v. Lewis, 523 U.S. 833,
857 (1998) (Kennedy, J., concurring)). See also Lofton III, 377 F.3d at 1309 (Barkett, J.,
dissenting).
274. Lofton III, 377 F.3d at 1309 (Barkett, J., dissenting).
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would have to be revised and much privacy jurisprudence erased.
Further, the Lofton panel's reasoning peculiarly impugns itself:
individuals seeking judicial recognition of Due Process protection are
usually doing so for the very reason that the needed governmental
protections are either non-existent or not affirmative enough. As such,
what the Eleventh Circuit panel casts is an infernal concentric circle
whereby one can only get privacy when one already has it. 275
The Eleventh Circuit also rejected the equal protection argument.2 7 6
Because, as the court had decided, the Florida prohibition did not
burden a fundamental right and because homosexuals do not constitute
a suspect class, it all boiled down to rational basis or whether the law
was rationally related to a legitimate state interest. Here the court
ratified the legislative proclamation that the "optimal family structure
[are] homes that have both a mother and father." 277 Not only did the
court dismiss the families' position that the current foster care backlog
rendered the statute irrational, but it also ignored a blatant contradiction.
As the families explained, because Florida let homosexuals serve as
foster parents and permanent guardians, the State could not genuinely
believe that life in a same-sex family is bad for children. 278 The court
275. The Lofton court denied that the Lawrence Court recognized a fundamental right or
liberty interest, stating "[w]e are particularly hesitant to infer a new fundamental liberty interest
from an opinion whose language and reasoning are inconsistent with standard fundamental
rights analysis." Lofton II, 358 F.3d at 816. In so doing, the court basically jettisoned Lawrence,
which is the law, and instead followed Justice Scalia's dissenting opinion, which is not the law.
See HOMOPHOBIA, supra note 12, at 75 (discussing the Lofton court's excessive reliance on
Scalia's dissent in Lawrence); Backer, supra note 264, at 764 (discussing the Lofton court's
reliance on Scalia's dissent). See also Tribe, supra note 262, at 1947 ("[T]he Eleventh Circuit
proceeded to uphold the Florida ban on grounds that cannot survive under the most toothless
rationality standard imaginable .... "). The Lofton court stressed that the case before it, unlike
Lawrence, did not implicate a criminal prohibition, but instead involved what the court labeled a
"grant of statutory privilege." Lofton II, 358 F.3d at 817. According to the Lofton court, this
meant that Lawrence did not apply to the claimed right to adopt. There was, however, nothing to
suggest in Lawrence that its reasoning only applied to a criminal law. See Tribe, supra note 262,
at 1948 n.207 ("If the holding in Lawrence had rested on a theory peculiar to the criminal
context . .. then one might be able to credit the Lofton court's contention that Lawrence did not
speak to the problem of making sexually active gays and lesbians ineligible for the privileges
and responsibilities of adopting a child ... . [b]ut Lawrence obviously rested on no such
theory ..... ").
276. See Lofton II, 358 F.3d at 817-18.
277. Id. at 819. In Lofton, the families pointed out that, under Florida law, unmarried
individuals could adopt while similarly situated homosexuals could not. The court, however,
found a rational basis in such "disparate treatment" because heterosexuals could eventually
create a marital household and provide that supposedly preferable "dual gender parenting
environment." Id. at 821-22. The court further opined that a legislature could rationally believe
that heterosexual singles, even those that stay single, are by nature better parents. Id. at 822.
278. Id. at 823-24. See Jozwiak, supra note 264, at 425 (footnote omitted) ("The state, not
wanting to grant legal parental rights to gays and lesbians, but desperately needing foster homes,
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reiterated that incongruity between a law and its enforcement is
immaterial in rational basis review and that adoption, unlike foster care
and guardianships, entails greater permanency.2
The families' lawyers gave the court social science research, studies
by mental health professionals, and opinions of child welfare
organizations. 280 All of these not only debunk the myths about same-sex
parents, but also conclude that there is no legitimate reason to exclude
homosexuals from adoption. The court, once again wielding rational
basis, accepted "any conceivable rational reason that the legislature
might have for choosing not to alter its statutory scheme in response to
social science research" and said that such studies were too new to be

reliable. 2 8 1

The Lofton Court treated Romer v. Evans282 as inapposite. It said that
unlike Romer's Amendment 2, Florida's statute was not "sweeping and
comprehensive," but confined to something miniscule-the privilege to
adopt.283 The court not only ignored the very breadth of Florida's
adoption ban, which can prevent a whole class of individuals from
forming families, but failed to acknowledge the statute's effect as
contrary to the best interests of children, ones who are deprived of
permanent homes and families. 284

denies legal parental rights to gays while simultaneously employing them as parents to take care
of Florida's foster children. These are the precise makings of animus."). Melinda Young,
Comment, Discriminationfor the Sake of the Children: [Lofton v. Sec. of the Dep't of Children
& Family Servs., 358 F.3d 804 (1lth Cir. 2004)], 44 WASHBURN L.J. 247, 266 (2004) ("The
State cannot believe that homosexuals are capable of serving the best interests of the child in
foster care, but not as adoptive parents.").
279. Lofton II, 358 F.3d at 823-24. The court also said: "[floster care and legal
guardianship are designed to address a different situation than permanent adoption, and 'the
legislature must be allowed leeway to approach a perceived problem incrementally."' Id. at 824
(quoting F.C.C. v. Beach Commc'ns, Inc. 508 U.S. 307, 316 (1993)).
280. Id.
281. Id. at 825. The court said: "[w]e must assume ... that the legislature might be aware
of the critiques of the studies cited by [the family's] critiques that have highlighted significant
flaws in the studies' methodologies and conclusions, such as the use of small, self-selected
samples; reliance on self-report instruments; politically driven hypothesis; and the use of
unrepresentative study populations consisting of disproportionately affluent, educated, parents."
Id. See also HOMOPHOBIA, supra note 12, at 76; Mark Strasser, Rebellion in the Eleventh
Circuit: On Lawrence, Lofton, and the Best Interests of Children,40 TULSA L. REv. 421, 439-40
(2005) (footnote omitted) (discussing how the Eleventh Circuit dismissed the studies and also
"underplayed those studies suggesting that children living with same-sex couples do better than
children living with single parents, suggesting that even if that is so the court's analysis would
not be altered.").
282. 517 U.S. 620 (1996).
283. Lofton II, 358 F.3d at 826.
284. See id.
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The Lofton Court thought that the real defect of Amendment 2 in
Romer was its targeting of both conduct and status.285 For the Court,
Florida's adoption exclusion is distinguishable because it targets only
conduct. 286 The Lofton Court not only sustained that illusory membrane
between status and conduct, but effectually told gays and lesbians that
they could win by telling lies. 287 The Court transmitted the message that
individuals of same-sex orientation can only have a family if they
suppress, hide, or falsify their sexual orientation. 288 Consequently, the
Lofton Court held gays and lesbians hostage in the old suffocating
closet, a situs that can be a virtual Petri dish for insane delusions. While
closets can psychologically damage their inhabitants and can frustrate
efforts to collaborate in the fight for equality, they can also deprive
others of the kind of exposure to and interaction with minorities that can
change attitudes, oust delusional myths, and help end discrimination.2 8 9

285. Id. at 826-27.
286. See id. at 827.
287. See HOMOPHOBIA, supra note 12, at 77; see also Jozwiak, supra note 264, at 425-26
(discussing the Lofton court's meaningless distinction between homosexual conduct and
homosexual identity and how such a distinction does not even work with respect to the adoption
process itself). Jozwiak explains that "it is not workable to demand celibacy from a potential
homosexual applicant in exchange for a child," especially since an applicant in Florida's
adoption process must check a box stating whether he or she is a homosexual, and there is no
box for a "nonpracticing homosexual." Id. at 426. Also, because of the house visits, the law
might work to deny homosexuals the right to adopt even if they lie about their sexual identity.
See id. Mark Strasser made a similar point, stating that "gays or lesbians who [are] celibate are
not precluded from adopting-only those sexually active in the past year, i.e., engaging in the
behavior protected by Lawrence, may be precluded from legally establishing parental relations
with children whom they are raising." Strasser, supra note 264, at 477.
288. See HOMOPHOBIA, supra note 12, at 77; see also Lofton v. Sec'y of Dep't of Children
& Family Servs. (Lofton 111), 399 F.3d 1275, 1291 (11th Cir. 2004) (Barkett, J., dissenting)
("Under Florida law . . . single persons, who are homosexuals but are 'not practicing' may
adopt"). See also Fla. Dep't of Health & Rehab. Servs. v. Cox (Cox 1), 627 So. 2d 1210, 1215
(finding that the term "homosexual [was] limited to applicants who are known to engage in
current voluntary homosexual activity.").
289. See generally HOMOPHOBIA, supra note 12, at 8-10 (discussing how it is "basic that
people who are familiar with and interacting with homosexuals are less inclined to harbor
homophobic beliefs."); see also William N. Eskridge, Jr., Gay Legal Narratives, 46 STAN. L.
REv. 607, 614 (1994) ("Psychological studies suggest that people who actually know an openly
lesbian or gay person are less likely to be homophobic or to accept homophobic stereotypes.");
Rachel A. Van Cleave, Advancing Tolerance and Equality Using State Constitutions:Are the
Boy Scouts Prepared?, 29 STETSON L. REv. 237, 241 (1999) ("[Tlhe law's approval or
allowance of [discriminatory] exclusion may lead individuals in the group to conclude that they
are justified in excluding those people they perceive as different and perhaps even justified in
their hatred of people who are different.").
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V. INRE: MATTER OF ADOPTION OF X.X.G. & N.R.G.:
A POTENTIAL OUSTER OF THE INSANE DELUSION
When a gay foster father, Frank Martin Gill, sought to adopt John
Doe and his biological half-brother, James Doe, a Miami trial judge,
Cindy S. Lederman, granted the petition.290 In so doing, she declared
unconstitutional Florida's statute barring homosexuals from adopting.
A. Two Little Boys Leave "a[Wiorld of[C]hronic[N] lect,
[E]motional[I]mpoverishment,and [DIeprivation"
Since 2000, Frank Martin Gill has lived in Miami, Florida with his
domestic partner, Tom Roe Sr. and his partner's biological son, Tom
Roe, Jr. (the Gill Family). 92 Gill, who has a Bachelor's Degree in
psychology and a Masters Degree in public health, has worked as a
flight attendant for American Airlines for seventeen years. 29 Roe has
worked for Amtrak for ten years. Gill and Roe support each other
financially, have joint checking accounts, and comprise a family. 294
To celebrate their second year together, Gill and Roe acknowledged
their commitment before friends and family members by exchanging
matching rings at a gathering. 29 5 From that time on, they consider
themselves spouses, and their extended families see them as spouses.296
The one thing that the couple desired was an opportunity to share their
love with children. Consequently, they began to serve as foster parents,
and they treat their foster children as if they are their own flesh and
blood.
In the Matter ofXX G. and N.R. G. arose in the month of December,
when the State removed two little boys, ages four and four months,
from their home due to abandonment and neglect. 298 In the emergency,
the State contacted Gill to see if he could take the two children on a
temporary basis. It was right before Christmas, and the investigator
explained that the two little boys, John and James, "needed and

290. In re Adoption of Doe (XX G.), 2008 WL 5006172, at *1 (Fla. Cir. Ct. Nov. 25,
2008). The appeal is pending in the Third District Court of Appeal and styled as In re: Matter of
Adoption ofXX G. and N.R.G.
291. XXG., 2008 WL 5006172, at *2.
292. See supra text accompanying note 8 (discussing the disclosure of Gill's identity).
293. XXG., 2008 WL 5006173, at *2.
294. Id.
295. Id.
296. Id.
297. Id. ("Petitioner and Roe have fostered a total of nine children including John and
James. When fostering, Petitioner says they treat foster children just like a biological child.").
298. Id.
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deserved a good Christmas."299 Gill agreed to accept the boys on a
temporary basis.3 00
When the boys arrived, John wore a "dirty adult-sized t-shirt and
sneakers four sizes too small that seemed more like flip-flops than
shoes." 301 Both children suffered from scalp ringworm and James had
an untreated ear infection.302 John, who "did not speak and had no
effect," served as his baby brother's "main caretaker." 303 As Judge
Lederman said, on that December evening "John and James left a world
of chronic neglect, emotional impoverishment and deprivation to enter a
new world, foreign to them, that was nurturing, safe, structured and
stimulating."304 As it turned out, however, the Gill family had their
work cut out for them.
Initially, John "seemed depressed," had a "void, unresponsive
demeanor and appearance," and did not communicate.30 5 After about a
month, when John began speaking, Gill discovered that John had never
seen a book, could not tell the difference between letters and numbers,
could not identify colors, could not count, and could not hold a
pencil. 306 Gill detected early on, however, that John had potential: he
could sing and pick up lyrics very quickly and seemed open to new
things. 307
In the beginning, John had a habit of "hoard[ing] food" by asking for
extra servings at dinnertime and then hiding rations in his room. 30 ' Gill
and his partner, however, were eventually able to wean John away from
the pattern: before mealtime, Gill and his partner would show John that
there was ample food on the stove being prepared for the family. 309
Although baby James began to bond with Gill and his partner after two
months, it took John about two years to warm up to his new parents. 3 10
Initially, John would avoid hugs and affection from his fathers. 3 1 1 In his

299. Id. at*1.
300. Id.
301. Id. at *2.
302. Id. ("Although John was clearly suffering from a severe case of ringworm, the
medication brought from John's home to treat his scalp was unopened and expired. James, too,
suffered from an untreated ear infection, as evidenced by the one-month old, nearly unused
medication.").
303. Id.
304. Id.
305. Id.
306. Id.
307. Id.
308. Id.
309. Id.
310. Id.
311. Id.
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own time, however, John began to initiate "goodbye hugs" each
morning before setting off for school. 312
Like other families, there is a routine. Typically, on weekdays,
everyone gets up about 6:30 so that they have time for breakfast
together and to dress for school.3 13 Gill and Roe, who purchased a
minivan to accommodate the size of their new family, typically drop off
Tom Roe, Jr. at school.3 1 4 Gill then takes John and James to school,
walks into their classrooms, and speaks with their teachers. 3 15 In the
afternoon, Gill retrieves the boys from school and takes them to the park
for tennis lessons. After that, the family goes home for dinner.3 16
Meals spell family time, which are uninterrupted by phones or
television.
The family blesses the food together and takes turns
sharing details about their day.3 18 After dinner, the older children help
load the dishwasher and then spend time doing homework. 3 19 Because
James is too young for homework, he sits at the table and participates in
his own way.320 Gill and Roe supervise and interact with their sons
during the homework session.321 When homework and reading is over,
the children are allowed to watch television. 32 2
The family attends a non-denominational Christian church. 32 3 John
and James have attended the same school, day care, and aftercare since
their arrival, and each child has cultivated neighborhood and school
friends. 324 John and James have also bonded with Tom Roe, Jr. and the
family pets-a dog, rabbit and kitten. 325 John and James, who call Gill
"papi" and Roe "daddy," consider this their family. 32 6 Further, Gill and
Roe's parents, brothers and sisters are their grandparents, uncles, and
aunts.327 The extended family reciprocates with love, visits, and gifts for
birthdays and holidays. 3 28

312.
313.
314.
his dream
315.
316.
317.
318.
319.
320.
321.
322.
323.
324.
325.
326.
327.
328.

Id.
Id. at *3.
Id. ("Petitioner and Roe purchased a Ford Minivan, which Petitioner jokes was not
car, however, to accommodate the family size, is most feasible.").
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
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More than a year and a half after joining the Gill family and also
after termination of the parental rights of John and James's respective
biological fathers, the boys became available for adoption. 329 Neither
the Center for Family and Child Enrichment nor the Department of
Children and Families received any aglications from prospective
parents seeking to adopt John or James.
After the boys had been in
their family's care and custody for four years, Gill sought to adopt his
sons. 33 1 The Department, however, said "no" solely because he was
gay. 332
The Gill family did not give up and decided to fight. They, believing
that a two-parent gay adoption would be impossible, made a strategic
decision that only Gill would be the petitioner. 333 In the event that Gill
prevailed, Roe planned to initiate a second-parent adoption at another
time.3 34 Roe, nevertheless, signed an affidavit promising to adopt the
children alone if Gill should die before the case concluded.3 35
B. The Trial Court Says that a Family is a Family
In declaring John and James to be Gill's legal children, Judge Cindy
S. Lederman found Florida's homosexual exclusion to be
unconstitutional on two independent grounds. 336
First, Judge Lederman found that the statutory prohibition defeats a
child's right to permanency, which both state and federal law protect. 33 7
The Florida Statutes require the State to give all dependent children a
stable and permanent home. 338 The objective is to make sure that ever
child in foster care is placed in a permanent home as soon as possible. 3
When children cannot return to their biological families, the statute says
that adoption is the preferred permanency option for children.3 40 Federal
329. Id. at *1.
330. Id.
331. Id.
332. Id. (As Judge Lederman explained, "[s]ince the date the children were placed in care,
neither the Center for Family and Child Enrichment (CFCE) nor the Department of Children and
Families (the Department) received any applications from prospective parents seeking to adopt
John or James until this petition . . .
333. Id. at *2.
334. Id.
335. Id.
336. See id. at *29.
337. Id. at *22, 25.
338. Id. at *21 ("Chapter 39 of the Florida Statutes requires the State to provide all
dependent children with a stable and permanent home. The aim is to ensure that every child in
foster care is placed in a permanent home as soon as possible.") (citing FLA. STAT. §§
39.001(l)(h); 39.621 (6)).
339. Id.
340. Id. ("The law also provides that adoption is the preferred permanency option for
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law harmonizes with state policies by setting strict time frames for
states to ensure that children emerge from foster care and achieve
permanency.3 4 1
Judge Lederman, extracting core policies from the statutes,
concluded that the "legislature has recognized that permanency in an
adoptive home is a foster child's right and that the state has a
compelling interest in achieving that result in the most expeditious
way." 342 She pointed out that the adoption ban on homosexuals
"infringes on the foster child's right to be free from undue restraint and
to be expeditiously placed in an adoptive home that serves the child's
best permanency interests." 343 She also stressed what should be
obvious-that when the State steps in, assumes parens patriae
responsibility, and takes custody of children, it does so for one reasonto protect children and ensure that their best interests are being
served. 344 For Lederman, the anti-homosexual ban "subverts judicial
process" because it forces the courts to take actions injurious to
children. 345 Consequently, the ban undermines the very basis for having
children in state custody.3 46
Judge Lederman further found that a recent analogous Florida
Supreme Court decision, G.S. v. TB.,347 supported the granting of the
adoption petition. In G.S., family members urged the court to deny an
adoption petition so that they could continue visiting the child. 34 8 The
G.S. court, in rejecting their claims, reaffirmed the right to permanency,
found that adoption was paramount, and said that the State has a
''compelling interest in providing stable and permanent homes for
adoptive children" in a prompt manner.349
Drawing from such Florida Supreme Court guidance, Judge
Lederman said that Gill, just like the petitioners in G.S., would provide
John and James with a permanent home and thus, promote the salutary
goals of our state statutory scheme. 350 She reiterated that Gill is
qualified and meets the suitability requirements of an adoptive parent. 35
She stressed that all of the parties had stipulated that Gill "and his
children who cannot be returned to their biological families.") (citing FLA. STAT. § 39.621(6)).
341. Id. (citing the Adoption and Safe Families Act of 1997 (ASFA), Pub. L. No. 105-89,
codified as amended at 42 U.S.C. § 671).
342. Id. at *22.
343. Id.
344. Id.
345. Id.
346. Id.
347. 985 So. 2d 978 (Fla. 2008).
348. Id. at 984.
349. Id. at 982.
350. XXG., 2008 WL 5006172, at *23.
351. Id.

52

UNIVERSITY OF FLORIDA JOURNAL OF LAW & PUBLIC POLICY

[Vol. 21

partner provide a safe, healthy, stable, and nurturing home" for the boys
and that the adoption is indeed in their best interests. 352 For Lederman,
the decision in G.S. "advise[d her] to look no further." 353
Judge Lederman found more allies in the federal court decisions
stating that "state wards are entitled to liberty from confinement in
foster care." 354 Ironically, the judge recognized that even the Lofton
Court had admitted that in Florida, "'foster care is designed to be a
short-term arrangement while the state attempts to find a permanent
adoptive home."' 355 Lederman also stared reality in the face and
acknowledged that Florida has 3,535 children waiting to be adopted. 356
For her, this indicates that the homosexual adoption exclusion thwarts
the "permanency goal."3 57
Second, Judge Lederman found that the adoption ban violates Gill
and the children's equal protection rights guaranteed by the Florida
Constitution.3 58 In so doing, she pointed out that the statutory ban not
only limits the pool of potential adoptive parents and prolongs their
temporary placements, but also cleaves foster children into two distinct
classes.3 That is, foster children whose parental rights have been
terminated and live in homes with heterosexual caregivers have a viable
hope and option that such a placement will one day become
permanent.
In contrast, foster children whose parental rights have
been terminated and live in homes with gay or lesbian foster parents
become demoted citizens at best because they are bereft of such hope or
option of permanency.361 For Lederman, the statutory exclusion
damages children, like John and James, by depriving them of permanent
placement in the home of their caregivers, ones with whom they have
flourished and bonded.36 2
352. Id.
353. Id.
354. Id. at *24. In her opinion, Judge Lederman cited E.C. v. Sherman, which found that a
state funding classification infringed "on the fundamental right of foster children-their liberty
interest in avoiding unnecessary confinement-and cannot survive strict scrutiny review." Id.
(quoting E.C. v. Sherman, 2006 WL 1307641 (W.D. Mo. 2006)). Judge Lederman also cited
Addington v. Texas, which stated that civil commitment of child is subject to clear and
convincing evidence standard of proof to satisfy Due Process Clause. Id. (citing Addington v.
Texas, 441 U.S. 418, 419 (1979)).
355. Id. (quoting Lofton I, 358 F.3d at 814).
356. Id. ("According to the most recent figures provided at trial, 3,535 children in Florida
are eligible for adoption.).
357. Id.
358. Id. at *29 ("Article I, § 2 of the Florida Constitution states, in pertinent part, 'All
natural persons, female and male alike, are equal before the law....
359. Id.
360. Id.
361. Id.
362. See id.
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Significantly, Judge Lederman found that the statute failed the
rational basis test. 363 In connection with this, the Department argued
that the statute is "rationally related to Florida's interest [in] protecting
children from the undesirable realities of the homosexual lifestyle." 3
Judge Lederman, however, branded such a contention to be patently
"false" and pointed out that the Department had "failed to offer any
reasonable, credible evidence to substantiate their beliefs or to justify
the legislation." 365 The evidence amply proved, among other things, that
homosexuals do not suffer from mental health or psychological
disorders, substance or alcohol abuse, or relationship instability any

more than heterosexuals. 3 66
Judge Lederman, moreover, rejected the Department's contention
that placing children in heterosexual households is in their best interests
because it minimizes social stigmatization. 36 7 Judge Lederman refused
to acquiesce in the notion that there is some "supposed dark cloud
hovering over homes of homosexuals and their children." 368 In so doing,
she deferred to science, the professionals, and the experts who concur
that there is no "optimal gender combination of parents." 'iM
Judge Lederman declined to abide by the Department's rationale that
the statutory ban promotes public morality. 370 While Lederman stressed
what is the law-that morality by itself is not a legitimate government
interest to justify unequal treatment-she found the morality pretext to
be inapposite to the facts of the case. 3 7 Because, as was stipulated, Gill
qualified for approval in all respects and was rejected solely on the basis
363. Id. at *27-*29.
364. Id. at *28. Specifically, the Department argued that "homosexual behaving
individuals experience higher levels of stressors disadvantageous to children[,]" that placement
in heterosexual households "minimizes social stigmatization" and that the "ban on homosexual
adoption" protects "societal moral interests of the child." Id. at *27.
365. Id. at *28. Judge Lederman also found an ally in the decision in City of Cleburne v.
Cleburne Living Center, Inc., in which the U.S. Supreme Court said that imposing a
classification on one group only without imposing the same classification on another group is
"probative of a lack of rational basis." Id. (citing City of Cleburne v. Cleburne Living Ctr., Inc.,
473 U.S. 432 (1985)). Interestingly, in distinguishing Cleburne, the Lofton court posited that
homosexuals were not similarly situated as heterosexuals, citing a 1987 New Hampshire
Supreme Court decision holding that a similar statute was rationally related. However, in 1999,
the New Hampshire legislature removed its prohibition of adoption and foster parenting by
homosexuals." Id. Further, Judge Lederman wove in language from Judge Barkett's dissent in
Lofton, that the statute was "illogical to the point of irrationality." Id. (citingLofton III, 377 F.3d
at 1293 (Barkett, J., dissenting).
366. Id.
367. Id.
368. Id.
369. Id.
370. Id. at *29.
371. Id.
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of his sexual orientation, the Department's position distilled down to
one absurd, discredited nub: that homosexuality is immoral.3 7 2 Also, for
Lederman, the fact that homosexuals may serve as foster parents in
Florida and care for the "most fragile" treasures, who have endured
abuse, neglect, and abandonment, obliterates such a putative
rationale. 37 As she stated, "there is no 'morality' interest with regard to
one group of people permitted to form the visage of a family in one
context but prohibited in another." 374 She thus concluded that the
adoption ban, lacking any rational basis, was unconstitutional.3 7 5

VI. ANY

COURT VALIDATING THE GAY ADOPTION EXCLUSION IS
LABORING UNDER AN INSANE DELUSION

In XX G., the Gill Family created an abundant record, which
included the science establishing that there is no rational basis for
excluding gays and lesbians from adopting children. 376 The only way a
court could reject such overwhelming evidence is if it were laboring
under what fits the legal definition of an insane delusion.
A. The Science Demonstratesthat There is No RationalBasisfor
Florida'sLegislative DelusionAbout Same-Sex Parents
Judge Lederman was cognizant of the fact that the state courts in
D.H.R.S. v. Cox and the federal court in Lofton v. Department of the
Secretary of Children & Familieshad doubts about the science, studies,
and expert opinions favorable to same-sex parenting. In D.H.R.S. v.
Cox, the Second District Court of Appeal felt that there was not enough
science and "[could not] say that the limited research reflected in this
record compels the judiciary to override the legislature's reasoning,"
and the Florida Supreme Court, essentially in accord, found insufficient
factual evidence to substantiate the equal protection challenge. 377
Similarly, in Lofton v. Department of the Secretary of Children &
Family Services, the Eleventh Circuit phrased the constitutional
question as "whether [the] evidence is so well established and so far
372. Id. See also Lawrence v. Texas, 539 U.S. at 558.
373. XXG., 2008 WL 5006172, at *28.
374. Id.
375. Id.
376. See id. at *2-*21. A substantial portion of the XX.G. decision addresses the facts, the
science, the professional assessments, the experts, and the studies that have been done on the
relevant issues. See id.
377. Cox 1, 627 So. 2d at 1220; see also Cox II, 656 So. 2d at 903 ("[t]he record is
insufficient to determine that this statute can be sustained against an attack as to its
constitutional validity. . . ."). Supra Part IV.B.l.
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beyond dispute that it would be irrational for the Florida legislature to
believe that the interest of its children are best served by not permitting
homosexual adoption."378 That court felt that the science was too new,
opining that homosexual households were a "very recent phenomenon"
and that the scientific studies on homosexual parents were still in
"nascent stages," which yielded "inconclusive and conflicting
results." 379 The Lofton court said that because the experts themselves do
not agree, "it is not irrational for the Florida legislature to credit one
side of the debate over the other." 380
Judge Lederman, understanding that the Cox and Lofton courts had
described the evidence before them to be too "limited" and too
"nascent," sought to correct what was putatively missing from the past
case records. She heard plentiful professional assessments and
testimony by multiple experts and let the broad ax of evidence pulverize
each and every irrational myth about gay and lesbian parenting.
Dr. David Brodzinsky, an expert in child clinical psychology and
developmental psychology, testified. 38 1 Brodzinsky, a specialist in
adoption, foster care, and attachment and adjustment of children in
adoption, evaluated the Gill family over a two-day period in which he
observed the children during play and interacting with others at home
and at school.38 2 Brodzinsky said that he did not consider sexual
orientation to be a factor in parental ability or in the childrens' wellbeing. 383 He concluded that Gill and Roe's parenting was of high
quality and healthy, that the parent-child relationships were strong and
healthy, and that the resources and educational opportunities in the Gill
family home were beneficial.3 84 He said that if John and James were
removed from the home, they would be "emotionally devastated" and
suffer "emotional trauma." 385
Ronald Gilbert, the children's Guardian Ad Litem, who visited the
Gill family household monthly echoed, that assessment. 8 He opined
that Gill and Roe are "model parents" and that "in all of his 100 cases as
a Guardian Ad Litem, [the Gill-Roe] home is one of the most caring and
nurturing he has encountered." 387
Yves Francois, Adoption Supervisor for the Center for Family and
Child Enrichment, did not contradict these opinions and, in fact,
378.
379.
380.
381.
382.
383.
384.
385.
386.
387.

Lofton II, 358 F.3d at 825. See also supra Part IV.B.2.
Lofton II, 358 F.3d at 826. See also supra Part IV.B.2.
Lofton II, 358 F.3d at 826. See also supra Part IV.B.2.
XX.G., 2008 WL 5006172, at *3-4.
See id. at *3.
See id. at *4.
Id.
Id.
Id. at *5.
Id.
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reinforced that "all aspects of the home study were positive."38 8 He said
that the only reason he could not recommend adoption was because of
the statutory exclusion of homosexuals. 389 His concern was that if the
adoption did not go forward, the state would have to search for other
prospective adoptive parents.390 Bcuse of the children's age, this
could result in either no adoption or in an adoption that would entail
separating the brothers. 39 1
Judge Lederman did not stop there: she heard testimony from experts
all over the country. Dr. Letitia Peplau, Psychology Professor at the
University of California in Los Angeles, with an expertise "in couple
relationships, same-sex couple relationships[,] and violence within
relationships," explained that the research in the field concludes that the
relationships of lesbians and gay men "are similar in stability, quality,
satisfaction, shared experience and conflict resolution, to that of
heterosexual married and unmarried couples." 392 She further opined that
gay couples do not have higher rates of domestic violence than
heterosexual couples and that "sexual orientation is no more a predictor
of divorce than other demographic characteristics." 393
Dr. Susan Cochran, Professor of Epidemiology and Statistics at the
University of California in Los Angeles, with a specialization in health
disparities among minorities, including lesbians and gay men, said that
"taken as a whole, the research shows that sexual orientation alone is
not a proxy for psychiatric disorders, mental health conditions,
substance abuse or smoking." 394 She also pointed out that if "every
demographic group with elevated rates of psychiatric disorders,
substance abuse and smoking were excluded from adopting, the only
group eligible to adopt under this rationale would be Asian American
men." 395 Dr. Cochran did not believe that sexual orientation is by itself
a "predictor of life expectancy." 396
388. Id.
389. Id.
390. Id.
391. Id.
392. Id. at *6. ("According to Dr. Peplau, among all of the predictors of couple break-ups,
including age, income, religion, education and race, sexual orientation is no more a significant
predictor of break-up than the other demographic characteristics.").
393. Id. at *7 ("Dr. Peplau also opined that the presence of children typically promotes
stability in relationships."); XXG., 2008 WL 5006172, at *7 (discussing the American
Psychological Association position); see also AMERICAN PSYCHOLOGICAL ASSOCIATION,
RESOLUTION ON SEXUAL ORIENTATION, PARENTS, AND CHILDREN (July 2004) (concluding that

same-sex couples want to have and succeed in having committed relationships, are no more
dysfunctional than heterosexual relationships, form stable relationships, and are affected by the
same forces as heterosexual couples).
394. X.X.G., 2008 WL 5006172, at *7.
395. Id.
396. Id. at *8.
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Dr. Michael Lamb, Psychology Professor at the University of
Cambridge in England, testified.3 9 Lamb, with a specialization in the
development and adjustment of children, including children of gay and
lesbian parents, enumerated the three predictors of healthy adjustment
for children:
One well recognized predictor of healthy adjustment is a child's
relationship with his parents: a child is more likely to be well
adjusted if he has a warm, harmonious relationship with
committed, involved, sensitive parents. The second predictor is
the relationship between the adults in the child's life. Children
are more likely to be adjusted when the relationship between the
parents is harmonious and positive. The third widely recognized
predictor of adjustment is the resources available to a child.
Children tend to adjust . . . better when they have adequate

resources available and children who grow up in less well
resourced homes are more likely to have issues with
maladjustment.3 9 8
Basing his opinion on three decades of research and experience, Dr.
Lamb expressed views consistent with other studies: he said that
children in same-sex parent families do not have a greater risk of
"behavioral issues, psychological problems, academic development,
gender identity, sexual identity, maladjustment, or interpersonal
relationship development."3 99 Further, he pointed out that children of
gay parents are not ostracized or victimized more than children in
heterosexual households. 400 Dr. Lamb also believes that the exclusion of
homosexuals as adoptive parents is not rationally related to child
adjustment.4 0 ' He added that our statute hurts children by reducing the
potential pool of adoptive parents.4 02
The Gill family also presented experts in medicare, sexual disorders,
397. Id.
398. Id. Dr. Lamb pointed out "that researchers once believed that traditional families
provided the best environment for children [and as] the research developed, however, the notion
was proven to be flawed, because the quality of the parenting itself is more important." Id
399. Id. at *8. "Explaining the literature to the contrary, Dr. Lamb offers that such research
is unreliable, not methodically sound, unpublished or published in non-peer review publications,
and over-emphasizes non-statistical differences, among other methodical flaws." Id. at 9.
400. Id. "Dr. Lamb states the import of the research revealed by the study is not that gay
parents rear gay children, but more a lesson in promoting tolerance." Id. Dr. Lamb also pointed
out that "children have always and will continue to tease and bully their peers about their
parent's appearance, employment, ethnic background, parenting style or sexual orientation" and
explains that "a child that is teased views one reason no less hurtful than another." Id.
401. Id. at*10.
402. Id.
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and child welfare policy and practice. Dr. Margaret Fischl, a Professor
of Medicine at the University of Miami School of Medicine and expert
in the diagnosis and treatment of HIV and other STD's, affirmed that
HIV is "clearly not only a gay disease" and that "the risk of household
transmission is low to nonexistent." 403 In addition, she stated that with
medical advancements, most HIV patients taking prescribed medication
have a normal lifespan and can "live a healthy, normal life and feel well
enough to work and parent effectively." 4 04
Dr. Frederick Berlin, Associate Professor at Johns Hopkins
University School of Medicine in Baltimore, Maryland, an expert in
human sexuality, homosexuality, pedophilia, and child abuse, also
testified. He explained that homosexuality was removed from the
Diagnostic and Statistical Manual of Psychiatric Disorders because of
the evidence that "its classification as a disorder did not justify the
conclusion."4 05 Berlin testified that the sexual orientation of a parent
does not influence the sexual orientation of a child and that gays are no
more likely to abuse children or be sexually attracted to children more
than heterosexuals. 406
Other witnesses, Patricia Lager, Christine Thorne, Ada Gonzalez,
and Gay Frizzel, addressed issues pertaining to child welfare policy and
407
According to Lager, a licensed clinical social worker and
practice.
Professor of Social Work at Florida State University in Tallahassee,
Florida, "there is consensus in the child welfare field that any such
categorical exclusion is not in the best interest of children," and she felt
that this is especially true in states, like Florida, which suffer from a
408
shortage of adoptive homes.
Significantly, witnesses from the Department itself and the State did
not say anything inimical to the Gill family's cause, and in fact,
effectually endorsed it. For example, Christine Thome, the
Department's Quality Assurance Manager, talked about operating
procedures and practices in foster care. 4 0 Thorne said that it was not
Department policy to treat children placed with homosexual caregivers
differently from children placed with heterosexual caregivers. 4 1 She
403. Id. at*13.
404. Id.
405. Id.
406. Id. at *14. See supra text accompanying note 127 (summarizing Dr. Berlin's
testimony with respect to the fact that "an adult male who is attracted to male children is not a
homosexual").
407. See id. at *14-*15.
408. Id. at *14.
409. Id. at *15.
410. Id. (explaining that Thorne also "acknowledged that children with homosexual foster
parents could not be adopted by their caregivers while children with heterosexual foster parents
could.").
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confirmed that the court must give weight to the Guardian's opinion
when considering adoption petitions.4 1'
Ada Gonzalez, a Licensing Foster Care Specialist for the District,
whose deposition was read into the record, said that the Department
allows and encourages homosexuals to become foster parents. 4 12 She
could not identify any harm to children from gay foster parents.4 13 She
added that there is, however, a risk of harm to a child who is removed
from a gay foster home and felt that the statute impedes the
Department's ability to secure qualified parents.4 14
Gay Fizzell, Chief of Child Welfare Service and Training in the
Family Safety Program Office for the State, whose deposition was also
read into the record, pointed out that Department policies were
"inconsistent" with respect to gay foster parents and gay adoptive
parents.4 1 5 Fizzell, also implying that Florida's law is not in the best
interests of the child, said that "in order for a child in a gay foster home
to receive the permanency provided by statute . .. the child must first be

uprooted from their [sic] current family, school, and neighborhood." 416
The Department had two "experts" of its own. First, Dr. George
Rekers, a Clinical Psychologist and Behavioral Scientist from Miami,
Florida, testified.4 17 Rekers is an ordained Baptist minister, who
received a substantial advance retainer from the State of Florida for his
work on the case. 4 18 According to Rekers, homosexual adults have "two
to four times the odds of having a lifetime prevalence of major
depression, affective disorders, anxiety disorders, and substance

411. Id.
412. Id. ("As to the Department's allowance and encouragement of homosexuals to
become foster parents, Ms. Gonzalez testified that the Department advertises and recruits for
foster parents at gay events and functions . . . [and] admitted [that] the ban of homosexuals as
adoptive parents interferes with the Department's ability to find qualified adoptive parents.").
413. Id.
414. Id.
415. Id.
416. Id.
417. Id. at *10. While this Article was in the editorial stage, it was discovered that Rekers
took a trip to Europe with a gay male prostitute who advertised himself online. Rekers, however,
said that he hired the gay male as "an assistant to lift his luggage in his travels because of an
ongoing condition following surgery." See MIAMI HERALD, May 6, 2010, at IB, 2B. According
to a subsequent report, Rekers was paid $120,000 by the state to testify in the gay adoption case
and Attorney General Bill McCollum personally requested that the State's Department of
Children & Families hire Rekers. See MIAMI HERALD, May 12, 2010, at 3B ("Rekers['] . . .
national reputation was shattered last week after he vacationed for two weeks in Europe with a
gay male escort from Miami . . ." and the escort said that he gave "Rekers, 61, nude 'sexual
massages every day during their trip . . ."').
418. XXG., 2008 WL 5006172, at *10 n.16 (showing that the Judge noted that Dr. Rekers
testified that his retainer was $60,900 and that he may bill the State for additional time.).
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abuse." 4 19 Rekers felt that "homosexually behaving" people tend to
have more lifetime partners, maintain fewer relationships over a long
period of time, and are less capable of providing stable homes for
children.420 He supported the removal of any child from a homosexual
household, even after the child has been in that household for ten
years. 4 2 1 According to him, such a child would be better off in a
heterosexual household and would recover from being extricated from a
family he or she had enjoyed for a decade.4 22
The second Department witness, Dr. Walter Schumm, Associate
Professor of Family Studies at Kansas State University, with a focus on
family child development, empirical, and theoretical family studies and
research methodology, also co-mingled ideological convictions with
"research."4 2 3 Schumm, who is not a psychologist, concluded that,
based on his own re-analysis of the data and works of psychologists,
there are "statistically significant differences between children of gay
and lesbian parents as compared to children of heterosexual parents.';
As Judge Lederman noted, however, even Schumm admitted that it was
possible that some gay parents might benefit children.4 25 Schumm,
moreover, did not agree with Dr. Rekers that gays and lesbians should
be categorically banned from adopting and felt that adoption decisions
are best left to the judiciary on a case-by-case basis. 42 6
Judge Lederman expressed reservations with respect to both
Department experts. With respect to Rekers, she found his testimony to
be a far cry from a "neutral and unbiased recitation of the relevant
scientific evidence." 427 She opined that Rekers' beliefs ensued from
"strong ideological and theological convictions" that were inconsistent
with science.4 She concluded further that "[b]ased on his testimony
419. Id. at *10.
420. Id. See also id. at *11 ("Although the American Psychological Association has
concluded that there is no difference between heterosexual and homosexual parenting, Dr.
Rekers believes the Association's stance is political and not based on science.").
421. Id. at * 11. The judge said that she was "astounded" by this testimony and was
"further" astounded when "the witness hypothesized that such a child would recover from the
removal from his family of 10 years after one year in a heterosexual household." Id. The judge
said that she found "this testimony to be contrary to science and decades of research in child
development." Id.
422. Id. The judge said that "[b]ased on Dr. Rekers' theory, as Native Americans have a
high rate of alcohol abuse, substance abuse, domestic violence, depression, and a life time
prevalence of these risks, Native Americans should also be considered a high risk group as
prospective adoptive parents as well." Id.
423. Id. at *12.
424. Id.
425. Id.
426. Id.
427. Id.
428. Id.
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and demeanor. . . , [she could] not consider his testimony to be credible

[or] worthy of forming the basis of public policy.'A 29 Judge Lederman
was not all that impressed with Schumm either, pointing out that he
"admitted [not only] that he applies statistical standards that depart from
conventions in the field" but also that "much of the scientific
community disagrees with his conclusions.'A 30 She further noted,
however, that even Schumm embraced the possibility that gay parents
might be good for children, that he did not support a categorical
adoption ban of homosexuals, and that he felt that the suitability of
prospective adoptive parents should be decided on an ad hoc basis.4
B. Only an Insanely DeludedCourt Could Validate the Exclusion of
Homosexualsfrom the Pool ofAdoptive Parents
In wills law an insane delusion is a false conception of reality to
which testators adhere against all evidence and reason to the contrary. 432
Deluded testators are impervious to correction, even when they are
bombarded with evidence that shatters their falsehoods.4 33 In the gay
adoption matter, the only way a reviewing court could uphold the
statutory exclusion is if that court is laboring under what fits the legal
definition of an insane delusion.
1. A Potential Decision Maker Animus Case
The insane delusion decisions tend to fall into three overlapping
categories and each of these are instructive here. With respect to the
decision maker animus category, courts decline to probate wills simply
because they dislike the chosen beneficiaries, the testator, or the
testator's philosophy or life style.43 4 In the prime example, In re
Strittmater, the court frowned upon unmarried Louisa, her affiliation
with the National Woman's Party, and her feminist mindset.4 35 As such,
the court branded her insanely deluded, deemed her unworthy of
testamentary freedom, and revoked her estate plan.4 36
The Strittmater case is paradigmatic of those in which animus and
429. Id.
430. Id.
431. Id.
432. See supra Part II.A.
433. See supra Part II.A.
434. See supra Part II.B. 1.
435. In re Strittmater, 53 A.2d 205 (1947); see also supra Part II.B.1 (discussing
Strittmater as paradigmatic of the decision maker animus tendency).
436. Strittmater, 53 A.2d at 205 ("The Master who heard the case in the court below,
found that the proofs demonstrated 'incontrovertably her morbid aversion to men' and
'feminism to a neurotic extreme.' This characterization seems to me not strong enough.").
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delusions trespass into deliberations and end up deforming judicial
reasoning. The outright result in Strittmater-intestacy-was founded
upon the court's misconception that Louisa's Party loyalties equaled
"feminism to a neurotic extreme," which in turn amounted to "insane
delusions about the male," which in turn disabled her from disposing of
her property as she deemed fit.437 In essence, the Strittmater court-not
Louisa-suffered from delusions. Consequently, the court, in a
Procrustean manner, stretched, chopped, and remade the estate plan to
vent its animus and suit its delusional bias.4 3 8
In previous constitutional challenges to the adoption exclusion,
animus, analogous to that in Strittmater, has been at work, and the
recent XX G. case is an opportunity to finally fix it. In the trial
proceedings in XX G., the evidence showed that sexual orientation is
not a factor in parental ability, that the relationships of lesbians and gay
men are just as stable as those of heterosexual married couples, and that
homosexual couples do not have higher rates of domestic violence than
heterosexual couples. It showed that sexual orientation is not a proxy
for psychiatric disorders, mental health conditions, substance abuse or
smoking. It showed that children with same-sex parents do not have a
greater risk of behavioral issues, psychological problems, academic
development, gender identity, sexual identity, maladjustment or
interpersonal relationship development. It showed that children of
homosexual parents are not ostracized or victimized more than children
of heterosexual parents. It showed that the sexual orientation of parents
does not influence the sexual orientation of a child and that
homosexuals are no more likely to abuse children or be sexually
attracted to children than heterosexuals. In short, it was established that
there is no basis whatsoever for the blanket legislative fiat that lesbians
and gays should be barred from adopting.
Any reviewing court, upholding the statue in XX G., would have to
simply block the actual evidence in the record and instead cling to
delusional myths. Such a court would, like the Strittmater court, be
tenaciously sticking with falsehood despite facts to the contrary. In a
manner reminiscent of the Strittmater-blind spot, a reversing court in
XX G. would be venting animus at litigants and letting delusions crowd
out the science.
2. Abuse in Lieu of a Protective Embrace
In the second, protective-embrace category, courts reach out to
invalidate a will when family members, especially a child, ostensibly
437.
438.

Id.
See supra text accompanying notes 64-67.
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needs and deserves help.4 39 In the early case, Dew v. Clark, testator
Stott, who heaped abuse on his own little girl, Charlotte, concocted a
method of immortalizing his torture of her after his death." 0 By
essentially omitting her from his will, Stott's dead hand could
figuratively flog Charlotte for the rest of her days. Despite the
predominance of testamentary freedom and the strong policy behind
honoring Stott's intent, Sir Nicholl, siding with Charlotte, said that her
father's conception of her had "no existence whatever but in his own
heated imagination" and that Stott was "incapable of being . . .
permanently ... reasoned out of that conception. "44 Consequently, Sir
Nicholl found that insane delusion caused the disposition and in so
doing, embraced the child.
That interest in protecting children can be so potent in wills' law that
it can trump testamentary freedom and even result in the invalidation of
a valid will. There are, in fact, quite a few cases like that in which
courts, finding insane delusion, have declined to probate wills, even
when testators have given viable reasons for excludin certain family
members.4 42 One example is In re Estate of Watlack, in which the
will disinherited a child and left all to collateral relatives. The jury
found that the testator, who thought that his daughter was plotting to
steal his money, suffered from an insane delusion, which caused the
testamentary disposition. The appellate court agreed.
In Watlack, the testator's will gave reasons for the disinheritance: he
said that his children "had spent very little time with [him]" and that he
had already given his daughter a lifetime gift of a car.4 " The evidence
showed, moreover, that there was at least a modicum of truth to these
statements.4 4 5 The court, brushing facts aside, said that the father's
439. See supra Part II.B.2.
440. See Dew v. Clark (Dew III), (1862) 162 Eng. Rep. 410 (K.B.); see also supra Part
II.B.2 (discussing Dew).
441. Dew Il 162 Eng. Rep. at 415.
442. Even in Dew, the court recognized that there was some factual basis for Stott's hatred
for his daughter. See id. at 414; see also Fogel, supra note 20, at 84 n. 104 ("It is not clear from
the case exactly what misdeeds the daughter committed. The court notes that, at worst, the
daughter is guilty of 'some sullenness and perverseness of temper; of some unwillingness or
inaptitude to profit by the pains bestowed upon her education [and] even of youthful
indiscretion."') (quoting Dew III, 162 Eng. Rep. at 444).
443. 945 P.2d 1154 (Wash. Ct. App. 1997).
444. Id. at 1156. At the time of Watlack's meeting with the attorney, Mr. Watlack stated
that "he did not want to leave his son and daughter anything" and "expressed his anger with [his
daughter] and again accused her of stealing money from him." Id. "The provision in the will
disinheriting Mr. Watlack's children stated that they were to receive nothing because he had
spent very little time with them and had previously given [his daughter] his 1983 Lincoln." Id.
445. Id. at 1155. The Court noted that Watlack gave his car to his daughter as he said in
his will and that after, he was divorced, he "maintained only sporadic contact with his two
children." Id.
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pretexts were not real." 6 There was also a basis for the testator's belief
that his daughter was trying to take his money: the evidence showed
that she once hid a check from her father, which she did eventually
relinquish to her father's attorney." 7 With respect to the check incident,
the court reasoned that because the daughter hid the check for her
father's own good, there was no rational basis for paternal paranoia.
In the Watlack-like cases, courts stretch to find insane delusion when
they perceive a need to protect someone they feel. is the natural object of
the testator's bounty." 9 Such courts justify their disregard of
testamentary freedom as salutary necessity: they imply or say that they
are doing what is in the best interests of children and families. 450
In XX G., any validation of Florida's adoption exclusion would not
just be founded on delusion, but would have a peculiar, aberrational
twist to it. That is, based on the record in XX G., a reversal would not
only have to replace facts with myths, but would be deploying myths to
446. Id. at 1158. The court agreed with conclusions below that the children were
"disinherited based upon Mr. Watlack's extreme anger caused by an insane delusion and not on
the basis that he had little contact with them or that he had previously given [his daughter] his
car." Id.
447. Id. at 1156. The daughter turned the check over to the attorney and sought to inquire
about a guardianship for her father because she "was concerned about his desire to take his
money and return to the sea, and his desire to obtain revenge against [a nephew] . . . [and]
concerned that someone would take his money." Id.
448. Id. The daughter "did not intend to permanently deprive or misappropriate [her
father's] funds, but was fearful that if the check came in the mail, he would cash it, leave, and
dissipate the funds" but "[a]t no point, did Mr. Watlack authorize [his daughter] to take control
of the proceeds ..... In Watlack, the court acknowledged that the contestants "have the burden
of establishing the will's invalidity" and that "[a] will may be invalidated if it is shown by clear,
cogent, and convincing evidence that at the time the will was executed the testator was laboring
under insane delusions that materially affected the disposition of the will." Id at 1157-58
(quoting In re Estate of Meagher, 375 P.2d 148 (Wash. 1962)). The court also said that "[a]
belief resulting from a process of reasoning from existing facts will not be an insane delusion,
regardless of whether the reasoning is imperfect or the conclusion illogical." Id. at 1158
(quoting Meagher, 375 P.2d at 148). Although the children failed to meet the standard as
contestants, they nevertheless prevailed. But see Fogel, supra note 20, at 99 n.214 (finding that
the Watlack Court's "conclusion that the testator's belief was an insane delusion rests on uneasy
footing").
449. In re Honigman's Will, 158 N.E.2d 676 (N.Y. 1960) (finding that testator who left his
wife the minimum share suffered from an insane delusion that caused the disposition, even
though there were good reasons for the testator's disposition, which included the wife's
independent fortune and his sibling's financial need for the money); see, e.g., Hardy v. Barbour,
304 S.W.2d 21 (Mo. 1957) (rejecting a will disinheriting testator's daughter because the
daughter had already received a substantial inheritance from her father and did so on the basis of
insane delusion); see sources cited, supra notes 68, 109 (discussing the strong policy in favor of
protecting family members and invalidating wills that direct property away from family
members, who are considered the natural objects of the testator's bounty).
450. See sources cited, supra text accompanying notes 68, 109 (commenting on the strong
policy in favor of protecting family).
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maim children and families. In XX G., when the abandoned and
neglected boys, ages four and four months, arrived in the Gill family
home, they were in bad shape: John wore a "dirty adult-sized t-shirt and
sneakers four sizes too small that seemed more like flip-flops than
shoes." 45 1 James had an untreated ear infection, and both boys suffered
from scalp ringworm. John, who "did not speak and had no effect," had
never seen a book, could not tell the difference between letters and
numbers could not identify colors, and could neither count nor hold a
pencil.451 He was the baby's main caretaker. As Judge Lederman put it,
on that fateful evening, "John and James left a world of chronic neglect,
emotional impoverishment and deprivation to enter a new world
foreign to them, that was nurturing, safe, structured, and stimulating."45
While multiple experts testified that Gill and Roe's parenting was of
high quality and healthy, that the parent-child relationships were
excellent, and that the resources and educational opportunities in the
home were beneficial, they also pointed out that denying adoption
would harm those children. As the experts noted, denying adoption
prevents permanency or conceivably an injurious separation of the
siblings. Even in the unlikely event that a different family does adopt
the boys, it would mean their exile from not just the Gill family, but
from their school, friends, and neighborhood. According to Dr.
Brodzinsky, this would be "emotionally devastat[ing] and cause
"emotional trauma."454 That is, any scenario, other than permanence
with their own present family, would abuse these little boys, who have
already had plenty of abuse.
The harm of the adoption exclusion goes beyond that which could
have been inflicted on just the little boys in XX G. The effect burgeons
to scald other children by reducing the potential pool of adoptive
parents. As Lager pointed out, "there is consensus in the child welfare
field that . . . [the] categorical exclusion is not in the best interest of

children," which is especially true in Florida where there is a dearth of
adoptive homes. 4 55 Also, the law, as it now stands, degrades children,
like John and James, who have gay or lesbian foster parents, rendering
them second class citizens at best. They, unlike their counterparts in
homes with heterosexual foster parents, are divested of hopes or
expectancy that they will one day be adopted by their foster families
and that their homes will become stable and permanent.
In the wills area, those courts, stretching to find insane delusion
(even where it does not really exist), and abrogating testamentary
451.
452.
453.
454.

XXG., 2008 WL 5006172, at *2.
Id.
Id.
Id. at *4.

455.

Id. at *14.
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freedom, are at least ar uably well-intentioned when they act to benefit
families and children.
The problem with Florida's gay adoption
exclusion, is that it can and has had the diametrically opposite effectthat of creating and sustaining delusions that wreck families.
3. A Bizarre Insane Delusion Masquerading as Rational Basis
The third category, the bizarrely extreme insane delusion cases, is
relevant. 457 The DSM describes bizarre delusions as "clearly
implausible," as "not understandable," and "not deriv[ing] from
ordinary life experiences."458 Those bizarrely deluded might believe that
"strangers" are removing their bodily organs and replacing them with
someone else's organs.
When they are shown that there are no
wounds or scars and that what they believe is impossible, they simply
cannot let go.460 The deluded sink their teeth into their convictions like
pit bulls, clinching and refusing to unlock their jaws.
In the Zielinski example, Cecilia believed that her husband (who was
dead) and son were conspiring to inject her in the buttocks, that her
husband and doctors pushed her eyes back into her head, that her
husband was breaking her legs and replacing them with someone else's
legs, that her son was taking orders from a machine that turns the world
inside out, that her son was inserting balloons in her stomach, and that
461
she could preserve evidence by expectorating into jars. In similar
cases, a testator was allegedly suffering from bizarrely extreme
delusions when he believed, despite all evidence to the contrary, that his
son was not his son,46 2 or was visited by a headless wolf while taking a
stroll. 463 In still another case, McReynolds v. Smith, 464 the testator
456. See sources cited, supra notes 68, 109 (discussing pros and cons of policy in favor of
family in Wills' law).
457. See supra Part II.B.3 (discussing the category of bizarre extreme cases).
458. See supra text accompanying notes 32, 36.
459. See supra text accompanying note 36.
460. See supra text accompanying note 36 (discussing the legal definition of insane
delusion and what differentiates it from a mere mistake).
461. Estate of Zielinski v. Moczulski, 208 A.D.2d 275, 278 N.Y. App. Div. 1995. See also
supra Part II.B.3 (discussing Zielinski).
462. See, e.g., Davis v. Davis, 170 P.208, 210-11 (Colo. 1918) (Abiding by jury that "was
justified in finding that there was no rational basis for the declarations of [testator] that [son]
was not his own child, and that these declarations were the result of an insane delusion.").
463. See, e.g., In re Haywood's Estate, 240 P.2d 1028, 1032 (Cal. Ct. App. 1952). In
Haywood, the court affirmed a finding of mental competency even after evidence demonstrated
that "[diuring the psychiatric examination, the testator [said] ...

that . . . while he was walking

on a road, a headless animal resembling a wolf appeared and then suddenly disappeared." Id.
Because this delusion or "hallucination was not related to the will in any way," the court
affirmed a finding of mental competency. Id.
464. 86 N.E. 1009 (Ind. 1909). The McReynolds court found that the evidence established
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thought that he had personally traveled to other planets, made friends
there, and learned that post-death he would run a stone quarry on
Saturn. 465 In such cases, testators exist in hallucinatory bubbles, which
reality can neither infiltrate nor pop.
The Lawrence and Romer cases are reality, and each case by itself
should be enough to deflate Florida's delusional legislative anomaly.4 66
The Lawrence Court found that its earlier decisions, beginning with
Griswold, confirmed that "the protection of liberty under the Due
Process Clause has a substantive dimension of fundamental significance
in defining the rights of the person" and "that the right to make certain
decisions re arding sexual conduct extends beyond the marital
relationship."
The Lawrence Court held that consenting adults,
including homosexuals, have a Due Process right to engage in private
sexual conduct. 468 Since Florida's statute punishes individuals
exercising this very right by disqualifying them from being considered
as adoptive parents, a court should test the exclusion under heightened
scrutiny-not deferential rational basis review. That is, a reviewing
court should not follow the lead of the misguided Lofton court, but
should apply, not circumvent, the plain language and actual holding of
the Lawrence decision.
Independently, Florida's statute cannot survive the equal protection
analysis of Romer.4 69 In Romer, the Supreme Court, applying rational
basis review to anti-homosexual discrimination, rejected the State's
contention that it had an interest in protecting the associational rights of
insane delusion and that the will was "at least in some measure, the result of such delusion"
because:
[The testator believed] that he was in direct and active communication with the
spirit world; that he had actual communication with spirits; had personally
visited the planets, formed an acquaintance with their inhabitants, and had had
it revealed to him that he should, after death, go to the planet Saturn and
conduct a stone quarry, and furthermore, that he had been instructed from the
spirit world, by revelation, how he should make his will, and that it was a
sacred document he could not change without forfeiting the benefits of
revelation.
Id. at 1012.
465. Id. at 1011.
466. See supra Part IV.A (discussing Romer v. Evans, 517 U.S. 620 and Lawrence v.
Texas, 539 U.S. 558, as legal reality).
467. 539 U.S. at 565.
468. See id. at 578 (with respect to homosexual persons, the Court said, "[t]he State cannot
demean their existence or control their destiny by making their private sexual conduct a crime.
Their right to liberty under the Due Process Clause gives them the full right to engage in their
conduct without intervention of the government."); see also supra Part IV.A.2 (discussing
Lawrence).
469. 517 U.S. 620. See also supra Part IV.A.I (discussing Romer).
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landlords and employers with moral objections to homosexuality and in
"conserving resources" to combat other forms of discrimination.4 70 The
Court could not credit such justifications, said that rational basis review
was designed to "ensure that classifications are not drawn for the
purpose of disadvantaging the group burdened by the law," and reached
"the inevitable inference that the disadvantage [that the amendment]
imposed is born of animosity toward the class of persons." 471 The Court
concluded that the amendment "offended" the "conventional and
venerable" principle that "a law must bear a rational relationship to a
legitimate governmental purpose.A 72 In short, Romer endorses the
proposition that insane delusions are precisely those things that do not
and cannot survive rational basis review.
In XX G., it was proven that there is no legitimate rational
relationship between Florida's proffered justifications and its
categorical adoption exclusion of homosexuals. Florida's theory was
essentially that dual-gender parenting is healthier, playing a vital role in
shaping sexual and gender identity. The evidence, however, obliterated
such justifications: experts opined that the relationships of lesbians and
gay men were just as stable as those of heterosexual married and
unmarried couples and that same-sex couples did not have more
domestic violence, psychiatric disorders, mental health conditions,
substance abuse, or smoking. They concluded that children in same-sex
parent families do not have a greater risk of behavioral issues,
psychological problems, academic development, gender identity, sexual
identity, maladjustment or interpersonal relationship development. They
testified that children of homosexual parents are not abused, ostracized,
or discriminated against any more than ones in heterosexual families.
The only way a court could uphold the statute in XX G. would be by
ignoring the virtual unanimity of the professional assessments of
Brodzinski, Gilbert, and Francios, and the expert testimony of Peplau,
Cochran, Lamb, Fischl, Berlin, Lager, Thorne, Gonzalez, and Frizzell,
and by giving sole credence instead to the State's two witnesses, Dr.
Rekers and Dr. Schumm. Dr. Rekers, the ordained Baptist Minister, said
that homosexual adults have more depression, substance abuse, and
affective and anxiety disorders, and are less capable of providing stable
homes for children.4 74 Schumm, the other State ombudsman, said that
there were "significant" differences between children of homosexuals and

470.
471.
472.
473.
evidence
474.

Romer, 517 U.S. at 635.
Id.at 633,634.
Id. at 635.
See generally XXG., 2008 WL 5006172; see also supra Part VI.A (summarizing the
presented in the case).
XXG.,2008WL5006172,at*10-*12.
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children of heterosexuals.4 75 As the trial court found, Rekers
"ideological" and "theological" views were inconsistent with the science,
and Schumm, who is not a psychologist, admitted that his statistics
"depart[ed] from conventions in the field," and that the scientific
community disagrees with him.4 76 In essence, any reversing court in
XX G. would have to hear only Rekers and Schumm and plug their ears
to the testimony, facts, science, and studies of twelve other voices.
In XX G., a reversal would also entail shunning the governing
standard of review. Where the issue is the constitutionality of a statute,
the trial court's ruling is generally deemed to be "a mixed question of
law and fact[,]" and thus, the ultimate ruling is "subjected to de novo
review."4 7 7 But, "the trial court's factual findings must be sustained if
supported by . . . competent substantial evidence."4 78 In essence, any
appellate court hell-bent on validating the anomalous adoption statute
would not only have to hang its hat solely on the Rekers-Schumm hook,
but would have to conclude that Judge Lederman's factual findings,
supported by a wall of practically unrebutted competent evidence, were
wrong.
If the reviewing court, moreover, decides to give weight to the
State's witness, Schumm, it should take the sweet with the bitter: that is,
it should not delete the reasonable portion of the Schumm opinion that
gay parents might actually benefit children and that there should be no
categorical ban on them as adoptive parents. 479 Because Schumm
effectually rebutted himself, any court inclined to reverse would have to
predicate its decision on Minister Rekers alone--over and above
everything else in the record. Stated otherwise, such a court would have
to find that Rekers by himself supplied the requisite rational basis.
Under Romer, when all proffered rationales are manifestly implausible,
then reviewing courts must infer that animus is the only explicable
basis. 4 80 Thus, any court approving the adoption ban would not only be
adhering to a false conception of reality against all evidence and reason
to the contrary, but would also be motivated entirely by illegal
*481
animus.
475. Id. at *12.
476. Id.
477. N. Fla. Women's Health & Couns. Servs. v. State, 866 So. 2d 612, 626-27 (Fla.
2003). See also Walton County v. Stop the Beach Renourishment, Inc. 998 So. 2d 1102, 1109
(Fla. 2008); Crist v. Fla. Ass'n of Criminal Def. Lawyers, Inc., 978 So. 2d 134, 139 (Fla. 2008).
478. North Fla. Women's Health & Couns. Servs. Inc., 866 So. 2d at 626-27. See also
Chiles v. State Employees Attorneys Guild, 734 So. 2d 1030, 1034-35 (Fla. 1999) (affirming
invalidation of statute as unconstitutional where "trial court examined the statute independently"
and court had been "shown no basis for disturbing the trial court's findings of fact").
479. XXG., 2008 WL 5006172, at *12.
480. Romer v. Evans, 517 U.S. 620, 632.
481. Such a reversing court would be in league with a vast array of insanely deluded
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In wills law, insane delusion has evolved into a doctrine distinct
from the general testamentary capacity rule. Courts have long found that
individuals with testamentary capacity may nevertheless be suffering
from an insane delusion sufficient to invalidate a will. 482 As Fogel has
said, individuals laboring under the bizarrely extreme delusions, like
those of Cecilia, will likely fail even the relatively low general mental
capacity test.483 Fogel, in fact, suggests that some delusions can be so
"clearly implausible" and so "not understandable" that they can only
originate in an unsound mind. 484 In such instances, giving credence to
such delusions can menace salutary policies that the capacity doctrine
was born to serve.
The mental capacity threshold, a practical construct, aims, inter alia,
to instill public confidence in law as legitimate, help us see our legal
institutions as rational, and believe that courts are competent to root out
those things that are "the direct unqualified offspring of . . . morbid

delusion.' s
The rational basis test, an analogue, likewise subsumes practicality
and an understanding that the only way the legislative process can
function is by weighing and drawing distinctions among groups.4 86
testators, including Cecilia, who could not be dissuaded that her son had a machine that could
turn the world inside out. See Estate of Zielinski v. Moczulski, 208 A.D.2d 275, 278 N.Y. App.
Div. (1995); see also supra text accompanying notes 85-106 (discussing Zielinski); Davis v.
Davis, 170 P. 208 (Colo. 1918) (describing the father who could not be persuaded that his son
was his son); see also supra note 461; In re Haywood's Estate, 240 P.2d 1028 (Cal. Ct. App.
1952) (describing the testator who could not be unconvinced of his sighting of a headless wolf);
supra note 462; McReynolds, 86 N.E. 1009 (Ind. 1909) (regarding the interplanetary traveler,
stubbornly designing his post-death business plan for life on Saturn); supra note 464. In wills
law, a majority of courts find that a delusion is insane even if there is some factual basis for it if
a rational person in the testator's position could not have drawn the same conclusion as the
testator. See generally supra note 35 (discussing minority and majority views). A minority of
courts believe that if there is any factual basis at all for the testator's delusion, it is not deemed
insane. Id. Any court validating Florida's law would satisfy even the minority delusion test
because it was shown here that there is no factual basis at all for disqualifying all lesbians and
gays from the pool of adoptive parents.
482. See supra text accompanying note 37.
483. Fogel, supra note 20, at 109; see also supra text accompanying notes 104-05
(discussing Fogel's views on Zielinski).
484. Id. at 418; see also supra text accompanying notes 32 & 33 (discussing DSM
definition of bizarre delusions).
485. Dew v. Clark (Dew il), (1826), 162 Eng. Rep. 410 (K.B.); see also supra text
accompanying notes 112-13.
486. See Schweiker v. Wilson, 450 U.S. 221, 230, which states that:
Unless a statute employs a classification that is inherently invidious or that
impinges on fundamental rights, areas in which the judiciary then has a duty to
intervene in the democratic process, this Court properly exercises only a limited
review power over Congress, the appropriate representative body through
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Rational basis, defensible as proper judicial restraint, gives leeway to
more democratic, governmental branches to reach decisions in those
areas not triggering need for heightened scrutiny.487 This minimal level
of review thus envisions the legislative task as inevitably involving
arbitrary choices and a judicial branch as refraining from tinkering with
the political process. Despite enormous deference, however, the
Supreme Court has proclaimed that some laws can and will fail rational
basis. 488 Here too legitimacy matters: that is, some things just do not
"bear a rational relation to some legitimate end.' 4 89 When courts
validate laws based not on reason, but on insane delusions, and do it in
the guise of rational basis, they do not merely keep bad laws afloat.
Instead, by deflating public confidence in the workings of government
and the judicial process, courts sink the life raft of rationality and
legitimacy.

VII. CONCLUSION
This Article opened with William Faulkner's Emily Grierson, who
slept with her dead lover for four decades. 49 0 Emily, the centerpiece of
A Rose for Emily, Faulkner's first published short story, is shaped by
her context and her past. The story, first published in 1930, takes place
in Jefferson town in Yoknapatawpha County. 49 1 In her youth, Emily's
father dominates her, keeps her from marrying, and imposes on her his
rigid rules of social status.4 92 Faulkner's "tableau" says it all: there is
which the public makes democratic choices among alternative solutions to
social and economic problems.
McGowan v. Maryland, 366 U.S. 420, 425-26 (1961) ("State legislatures are presumed to have
acted within their constitutional power despite the fact that, in practice, their laws result in some
inequality."); supra text accompanying notes 19, 157 (discussing the rational basis test and
rational basis with a "bite").
487. See supra text accompanying note 485; see also Scott H. Bice, Rationality Analysis in
ConstitutionalLaw, 65 MINN. L. REv. 1, 19 (1980) (arguing that "the legislature is simply a
'market-like arena' in which individuals and special interest groups trade with each other
through representatives to further their own private ends").
488. See supra text accompanying note 157 (discussing the rational basis test and rational
basis with a "bite.").
489. See supra accompanying note 157 (discussing the rational basis test and rational basis
with a "bite.").
490. See supra notes 1-2 and accompanying text.
491. See generally Du Fang, Who Makes a Devil Out of a Fair Lady?-Analysis of the
Social Causes ofEmily's Tragedy in A Rose for Emily, 3 CANADIAN Soc. Sci. 18, 19 (2007).
492. Id. at 20 ("Patriarchal chauvinism means that it is the father who enjoys the absolute
power in deciding every family affair. One of the causes that attribute to Emily's tragedy is the
tyrannical upbringing by her father."); see also Jack Scherting, Emily Grierson's Oedipus
Complex: Motif Motive, And Meaning in Faulkner's 'A Rose for Emily,"' 17 STUD. IN SHORT
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"Miss Emily, a slender figure in white in the background, her father a
spraddled silhouette in the foreground, his back to her and clutching a
horsewhip, the two of them framed by the back-flung front door.' 93
When her father dies, Emily is left alone and impoverished.4 9 4
Emily momentarily comes to life when she falls head over heels for
Homer Baron, a visiting construction foreman. The town's folk and
Emily's distant kin do not approve: they recoil at the very idea of an
uppity Grierson sinking to woo a lowly "Northerner," a mere "day
laborer."4 95 Emily, obstinately defying all, stands firm in her resolve to
marry Homer. When Emily learns, however, that Homer is "not a
marrying man" and does not share her objective, she manages to keep
him forever in her bed by poisoning him with arsenic.49 6 The
community, oblivious to the obvious, just assumes (or pretends) that
itinerant Homer has absconded.4 97
When a foul stink emanates from the Grierson homestead, plaguing
the neighbors, a little mission of men discretely visit Emily's home late
at night and sprinkle lime in the cellar and in "the outbuildings.A98
After that, the stench subsides and Emily, whose hair "gr[ows] grayer
and grayer until it attain[s] an even pepper-and-salt iron gray," entombs
herself in her house and interacts with no one, save one loyal black
servant.49 9
It is not until after Emily's funeral that the community enters her
abode and breaks down the door to that "one room in that region above
FICTION 397, 400 (1980) ("Emily's father-an imperious man, proud of his Southern heritage
and of his family's status in Jefferson-had had constantly interposed himself between Emily
and any male interested in courting her.").
493. Faulkner, supranote 1, at 492.
494. Id. (stating that "When her father died, it got about that the house was all that was left
to her" and "[a]t last they could pity Miss Emily. Being left alone, and a pauper, she had become
humanized.").
495. Id. at 493.
496. Id. at 494 ("Homer himself had remarked-he liked men, and it was known that he
drank with the younger men in the Elks' Club-that he was not a marrying man."). See James
M. Wallace, Faulkner's A Rose For Emily, 50 EXPLICATOR 105 (1992) (discussing the theory
that Homer is Gay).
497. See Thomas Dilworth, A Romance to Kill for: Homicidal Complicity in Faulkner's
"A Rose For Emily, " 36 STUD. IN SHORT FICTION 251, 251-52 (1999) (Stating that the

townspeople "had to have known about the killing soon afterward. And they condoned the
killing by not publicly acknowledging it and by not investigating in order to prosecute the killer,
whom they must have known was Emily.").
498. Faulkner, supra note 1, at 492 ("[A]fter midnight, four men crossed Miss Emily's
lawn and slunk about the house like burglars, sniffing along the base of the brickwork and at the
cellar openings while one of them performed a regular sowing motion with his hand out of a
sack slung from his shoulder.").
499. Id. at 495 ("The Negro man went in and out with the market basket, but the front door
remained closed.").
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stairs which no one had seen in forty years."o What they behold is a
boudoir, frozen in time, "decked and furnished as for a bridal," and
"dressing table," revealing "the man's toilet things backed with
tarnished silver."5 0 There is also "a collar and tie, as if they had just
been removed" and "[u]pon a chair hung the suit, carefully folded;
beneath it the two mute shoes and the discarded socks., 502 The curious
interlopers find "rotted" Homer himself, "inextricable from the bed in
which he lay," and notice "that in the second pillow" there is not only
"the indentation of a head," but also upon it "a long strand of iron-gray

hair."50 3

For forty years, Emily has believed with every cell in her body that
she is wedded to Homer and that he is alive. She clenches this false
conception, in spite of the fact that all evidence (the unused, tarnished
"toilet things," the unworn "collar and tie," the abandoned shoes,
"discarded socks," and disfigured corpse) shouts the truth-that Homer
is dead.50 4 Emily's necrophilia has both literal and metaphorical
import.50 5 By cuddling nightly with a "rotted" corpse with its "profound
and fleshless
grin," Emily personifies stubborn, insistent

immutability. 506

500. Id. at 497.
501. Id.
502. Id.
503. Id.
504. Id.
505. See Dilworth, supra note 497, at 252 ("The narrator also conceals his and his
neighbors' collusion with Emily by presenting evidence selectively and by focusing attention, at
the end of the story, on necrophilia."); John A. McDermott, Do You Love Mother, Norman?:
Faulkner's "A Rose For Emily" and Metalious's Peyton Place as Sources for Robert Bloch's
Psycho, 40 J. POPULAR CULTURE, 455 (2007) (comparing "Emily's hobby to Norman Bates's
behavior with his mother's corpse. . . ." and explaining that "Emily is a woman who just cannot
let things go, even decomposing things."). There is also the true story of Carl Van Cosel and his
love for Maria Elena de Hoyos. When Hoyos died young, Von Cosel stole her body, attached
her bones together with some wire and coat hangers and placed glass eyes in the face. Katherine
Ramsland, A Macabre Love Story, http://www.trutv.com/library/crime/serialkillers/notorious/
necrophiles/story_6.html (last visited May 6, 2010). He also fashioned a wig from some of her
hair and used perfume and disinfectants to cover the odor of decay. Id. An autopsy revealed that
he even put a tube into her decayed corpse to serve as a vagina for making love. Id; see also
Wikipedia, Carl Tanzler, http://en.wikipedia.org/wikilCarlTanzler (giving a biography of Carl
Tanzler) (as of Apr. 30, 2010, 8:48 EST).
506. See generally Gary L. Kriewald, The Widow of Windsor and the Spinster ofJefferson:
A Possible Source for Faulkner's Emily Grierson, Fall 2003 FAULKNER J. 3, 8 ("Emily's
decision to dedicate this macabre shrine to her lost love is the center piece of a much larger
ambition-to stop time itself; and for nearly forty years she is amazingly successful.");
Elizabeth Carney Kurtz, Faulkner's A Rose For Emily, 44 EXPLICATOR 40, 40 (1986) ("Miss
Emily's central character trait is denial of change"); Scherting, supra note 492, at 405
(discussing how "Emily ...

[tries] to subvert the reality of time and change . . . by denying

progress and committing murder"); Milinda Schwab, A Watch For Emily, 28 STUD. INSHORT
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Emily's life is all about stopping the clock.o 7 She writes on "note
paper of an archaic shape" in "faded ink." She contends that Colonel
Sartoris, who "[has] been dead almost ten years," will attest that the
Grierson clan alone is exempt from taxation.5 0 8 After daddy's funeral,
Emily, denying that things have changed and the patriarch is gone, tries
to block the removal and burial of his body. When things around her
morph and the "newer generation [becomes] the backbone . . . of the

town," and all get "free postal delivery," Emily "alone refuse[s] to let
them fasten the metal numbers above her door and attach a mailbox to
it." 509 Perennially antebellum-Emily, infatuated with a defunct order,
rebuffs change and copulates with stasis.5 10
Like other Faulkner tales, A Rose for Emily also portrays the South
at a time when it is beinA wrenched away from its antebellum culture
and traditional moorings. 1 In the mid-1800s, the South, predominantly
agrarian with its notorious plantations, believed that people were
property and could be exploited for the economy. 5 12 On the religious
front, Calvinism, with its stem moral code and tenets of original sin and
predestination, were ruling forces. 513 The post-Civil War era, however,
witnessed the invasion of the North, with its fresh ideas, industry, and
commercialization.5 1 4 This tore not just at moral fabric, but also at the
lifestyle that had reigned the South for centuries. As is typical of
Faulkner's work, such tension between old and new forms the backdrop
for a human portrait.5 15
FICTION 215, 215 (1991) ("Emily demonstrates her effort to subjugate the clock to her own will.
... She resists change because for her change will always involve loss. She must prevent time
from passing if she is to hold on to what matters to her."). What is also significant here is that
Faulkner refuses to let his narrative have a logical, temporal sequence. That is, it is all chopped
up as if the prose itself replicates that desire to defy the passage of time.
507. See supra text accompanying notes 505-06. Emily has "a thin gold chain descending
to her waist and vanishing into her belt" and at a meeting with Emily about her exemption from
taxes, "they could hear the invisible watch ticking at the end of the gold chain." Faulkner, supra
note 1, at 490. Here, Emily is like Quentin Compson in Faulkner's The Sound and the Fury,
who tears the hands off his watch on the day of his death to stop time and break out of the
oppressive, antiquated values of his Southern culture.
508. Faulkner, supra note 1, at 490.
509. Id. at 496.
510. See supra note 505 (discussing Emily's efforts to stop the clock).
511. See generally Du Fang, supra note 491, at 19 ("With its large plantations, the South
gradually assumed an independence that finally asserted itself against the rest of the country.");
see also Faulkner,supra note 1, at 489 (Emily's house "was a big, squarish frame house that had
once been white, decorated with cupolas and spires and scrolled balconies in the heavily
lightsome style of the seventies . . . .").
512. See generally Du Fang, supranote 491 at 19.
513. Id.
514. Id.
515. Id. See also Kriewald, supra note 506, at 3 ("As Faulkner's story opens, however, the
Grierson family home struggles to hold its own against the encroachments of the new
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In A Rose for Emily, the Southern populous does not differ all that
much from "fallen monument" Emily: most residents, like the Grierson
icon, also tend to stick like a limpet to their wizened, dying ways.516
They dignify Emily as a "hereditary obligation," indulge her, let her live
sans taxes or mailboxes, and honor her eccentric solitude.5 17 They
persist in all of this, even when Homer unexpectedly disappears and
even when Emily's house suddenly reeks to high heavens.
Courts, although designed to be rational, can mimic Emily and her
fossilized votaries. Courts can similarly refuse to let go of something
that is simply not alive. Courts, like insanely deluded Emily, can fear
change and tightly clench the limbs of discredited, dead ideas.5 18 In a
southern state, Florida, the recent challenge to the gay adoption ban is
not just about banishing one cruel, unconstitutional law. It is also about
the danger of protracting a form of judicial necrophilia by putting an
official imprimatur on insensible myths, the very ones that fact, science,
and evidence have extinguished. As Faulkner implies, insane delusions
do not always contain themselves in hermetically sealed boudoirs or
even in the corridors of the deliberative process: they can and do leak
out like fetid fumes to vex us all.5 19 The stench from any judicial
validation of the adoption ban, especially one under the aegis of rational
basis, will not go away by sprinkling it with a little lime. Rather, the
harm from such validation is destined to expand and deploy to excoriate
families, sap legitimacy, and subvert the integrity of the judicial
process.
century ... ); Scherting, supra note 492, at 405 ("[T]he Grierson family . . . represents that
element of Southern society which attempted to protect itself through isolation and to perpetuate
its values through relationships which were fundamentally incestuous and inevitably
debilitating. Unable to confront the realities of life in post-bellum America, that element of
Southern society continued to cherish the corpse of a beloved but decayed ideal."); Floyd C.
Watkins, The Structure of "ARose ForEmily, " 69 MODERN LANGUAGE NOTEs 508, 508 (1954)
(discussing how scholars have noted "the conflicts in the story between the past and the present,
the South and the North, the old and the new, the traditional and the traditionless, and the
gentility and the middle-lower class").
516. Faulkner, supra note 1, at 489.
517. Id. "Alive, Miss Emily had been a tradition, a duty, and a care .
. Id. See also
Dilworth, supra note 497, at 252 (1999) ("Before the killing of Homer Baron, the townspeople
had wanted, in their dealings with Emily, to preserve the values of the old South embodied in
Emily as a representative of idealized southern womanhood."); Kriewald, supra note 506, at 5
("It is clear from the beginning of the story that Miss Emily has for some time been accorded the
status of royalty in Jefferson (a name that ironically implies republican rather than monarchical
values). .. .").
518. See supratext accompanying note 504 (discussing necrophilia, especially that of Carl
Von Cosel, who could not part with his dead lover and essentially does everything he can to
preserve the dead woman's decomposing body).
519. See supra note 497 and accompanying text (discussing the men that go to Emily's
house to perfume away the smell by sprinkling lime).
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VII. AFTERNOTE
Before my Article went to press, the Third District Court of Appeal,
affirming Judge Cindy S. Lederman, concluded that Florida's statute
barring homosexuals from adopting children violated Frank Martin
Gill's equal protection rights.520 In the decision, the court (Judges Cope,
Shepherd, and Salter), deciding the case under the rational basis test,
emphasized that "[t]he classification must 'based on a real difference
which is reasonably related to the subject and purpose of the
regulation."' 52 1 The court could not find any rational basis for allowing
homosexuals to serve as foster parents or legal guardians while
categorically barring those same persons from adoption. The
Department had raised the very insane delusions that were discussed
and discredited in this Article. It argued that gays and lesbians are less
stable, more prone to domestic violence, tend to support sexual
experimentation, and exposed children to societal stigma. The court
rejected each specious contention because the record, the experts, and
the science disproved them. By rejecting these contentions, the Third
District has refused to mimic Faulkner's insanely deluded Emily
Grierson and has refused to tightly clench the limbs of discredited, dead
ideas.

520. Fla. Dep't of Children & Families v. In re Matter of Adoption of X.X.G. and N.R.G.,
35 Fla. L. Weekly D2107 (Sept. 22, 2010).
521. Id. at D2108 (citing State v. Leicht, 402 So. 2d 1153, 1154 (Fla. 1981) (emphasis
added)).

