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Hannah S.: “I Didn’t Change My Gender ”
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

’
’

’ ’

use “transgender” to mean any person who identifies as a gender that 
’

will use “sex” to mean the assignment of male or female to 
This Note will use “gender” to mean 

will use “gender identity” to mean ’s sense of oneself as male

’
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—

“

”

’

−51

(“[T]he protection afforded to thoughts, sentiments, and emotions
to be let alone.”)
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

’ “
‘ ’

”

“
’ ”

Amendment provides in relevant part: “No State shall make or enforce any law which shall 

its jurisdiction the equal protection of the laws.” U.S. 
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’
“ ”

’

“

”

– (O’Conn ourt’s 

police department’s demotion of a male

–
employer’s 

(“[A] majority of courts have found that ‘discrimination against a transgendered individual 

basis of sex.’” (second alteration in original) (quoting Glenn v

–
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

’

’

’

’

“ ”
“

”

at 212−13.
–

transgender woman’s cause of action for 
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—

’

’

(“[D]uring the nineteen years following 

the ‘automatic rejection’ approach was dead.”).
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

—
—

’

“
and suicide attempts than the general population.”

’ ’

. 713, 718 (2005) (“Gender 

.”).

’

–18 (“Due to bias within 
”); 
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’
“ ”

—

—

15, 25 (2015) (discussing Texas requiring a court order regarding an individual’s 

’
must obtain another court order to amend the driver’s license and 
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

society’s 

“

”

–

575, 575 (2006) (“

and female and male impersonators.”

11

Holtzman: I am Cait, But it's None of your Business: The problem of Invasiv

Published by UF Law Scholarship Repository, 2016



FLORIDA LAW REVIEW

“ ”

“

”
“ ’

” ’

. 723, 733 (1999) (“Privacy 
especially pervasive in the United States.”).

–

–

(“This right of privacy . . . is broad enough to encompass a woman’s decision 
whether or not to terminate her pregnancy.”).
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

“

”

“
”

“

”—

– (2000) (“[T]here will normally be no reason for the State to inject itself

concerning the rearing of [the] parent’s children.”).

–

–
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FLORIDA LAW REVIEW

“ ’

”

’

The Fourth Amendment provides: “The right of the people to be secure in their persons, 

particularly describing the place to be searched, and the persons or things to be seized.” U.S. 

(“

ndments.”).

– (2007) (“The Fourth Amendment prohibits 

.”).
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

’
“ ”

“ ” “
”

Supreme Court’s interpretation of the reasonable expectation of privacy test).
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’

“ ”

“ ”
“ ”

“ ”

—

escribing the Bill of Rights as “[o]riginally a set of largely structural guarantees applying 
he federal government”).

and Second Amendments’ use of the phrase “implied a core collective right
Preamble’s commitment to the ultimate sovereignty of ‘We the People of the United States’” 

(“The 
very purpose of enhancing individual liberty by constraining government power.”)

363 (“Overlooked is the idea that a plurality free from widespread misuse of 
search or seizure is important to the constitution of a vibrant deliberative polity.”).

(“The accepted narrative of how privacy came 
o dominate Fourth Amendment jurisprudence begins with Justice Brandeis’s dissent in 

”).
(“[T]

e Bill has thereby been transformed.”); Cloud, 
(“[S]cholars who teach and write about broader jurisprudential themes in the 

‘constitutional law,’ are unlikely to apply these same concepts to the 
”).
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

“ ”

’

—

the Fourth Amendment’s

“

“
sence of a judicially imposed enforcement mechanism”)

–

(“

the history surrounding its adoption.”).
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”

“ ”

’ “
”

’ “
”

’
Amendment’s already broad allowance for

’

–
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

’

“ ”

’

—
—

“

”

–08 (2011) (“The Court implicitly appeals to intrinsic human dignity because the 

d.”).

–
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FLORIDA LAW REVIEW

’
“

”

’
“

”

“

”

–

–
–

(“Privacy obtains where persons and personal information are, to a degree, 
inaccessible to others.”)
(2014) (“Under the Fourth Amendment, one of the central values of privacy is that persons must 

nd spaces.”).

20

Florida Law Review, Vol. 68, Iss. 6 [2016], Art. 20

https://scholarship.law.ufl.edu/flr/vol68/iss6/20



TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

“

”

’ —

“

”
’

“
” Justice Kagan’s

’

–
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’

’
—

—

What’s a Skoliosexual?

–

(“[C]ontext and social norms influence our understanding of privacy .”).

–
(“Dignitary harms result from unjustified physical 

government.”).
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

—

“

”

—

’
“ ”

–
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In Florida, to amend a driver’s license to reflect a 

“appropriate” treatment for the 
’

’

’

) (“Upon 

person’s certificate of birth to show the change of sex . . .”)

) (“[W]hen the state registrar has cause to 
question the validity or adequacy of the application, the state registrar, in the state registrar’s 

”).

’
’
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

’

der on Social Security’s 

–

’

“medically necessary” sex reassignment 
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FLORIDA LAW REVIEW

of one’s identity 

’

’

’

’

’

(“The sex of an individual shall not be changed 
on the original certificate of birth as a result of sex change surgery.”).

Letting “Privates” 
(“Transgendered individuals include 
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

one’s

’ ’

’

“ ”
“ ” ’

’

.” –
Debunking the ‘Surgery Is a Top Priority for Trans People’ Myth

69 (“[F]ar too often [the courts’

‘
’ .”).

The Ties That (Don’t) Bind: Transgender Family Law and the Unmaking 
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’

’ “
” ’s

“has a right to privacy
condition is a matter that he is normally entitled to keep private”).

–
’
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TRANSGENDER POLICIES AND A FOURTH AMENDMENT SOLUTION

s’

Students’ Use of Bathrooms vs

ender Student’s Request to Use 
’

–
transgender student’s motion for a preliminary injunction to allow him to use the bathroom that 

(granting the university’s motion to dismiss student’s discrimination claim when the school 
expelled him for using men’s restrooms and locker roo Doe v. Reg’l Sch. Unit, 86 A.3d 

t specifically addressed the plaintiff’s gender identity issues).

(prohibiting the use of a women’s restroom by a person with a Y chromosome).
 172.  See Amber Phillips, The Legal Fight over North Carolina’s Transgender Bathroom 
Law, in Four Questions, WASH. POST (May 9, 2016), https://www.washingtonpost.com/news/the-
fix/wp/2016/05/09/the-legal-fight-over-north-carolinas-transgender-bathroom-law-explained-in-
4-questions/. 
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’

—
’

(“The School Board seeks to protect an interest in 

es.”); (approving the school’s policy because it 
is “based on the need to ensure the privacy of its students to disrobe and shower outside of the 
presence of members of the opposite sex”).

(“We have held that a person 

finitely.”

(“There were no 
”).

–
’

’ –
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’

“
”

California’s 

look to the success of California’s policy to support similar measures.

’

’

’
’

’
’

’

–

–
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FLORIDA LAW REVIEW

“

”

children’s

’

’

’

(“Forcing a transgender athlet
that conforms to the athlete’s birth one consistent with the athlete’s gender 

’s life.”).
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’

’s

’

people’s 
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