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When U.S. price is based upon the exporter’s sales price, the rele-
vant provisions of the Tariff Act require Commerce to make adjustments
for both direct and indirect selling expenses.®’” Accordingly, Commerce
deducts from the foreign market value of the subject merchandise direct
and indirect selling expenses incurred by that merchandise in the foreign
market.®® Commerce also deducts from the U.S. price of the subject
merchandise direct selling expenses (e.g., commissions)®® and indirect
selling expenses® incurred by that merchandise in the U.S. market. Fi-
nally, Commerce deducts from the U.S. price any value added to the
foreign merchandise after importation into the United States.!

To be entitled to any of these price adjustments, the foreign exporter
must demonstrate to the satisfaction of Commerce that an adjustment is
warranted in a particular case.®> A foreign exporter has the opportunity
to satisfy this burden of proof through the submission of written informa-
tion and data to Commerce.”® If the foreign exporter fails to satisfy this
burden of proof, then Commerce will deny the claimed price
adjustment.®*

One of the final tasks that Commerce must undertake to achieve an
ex-factory price comparison is to convert a foreign currency into U.S.
dollars.”® Because the foreign market value of the subject merchandise is
originally denominated in a foreign currency, and because the U.S. price
of that merchandise is denominated in U.S. dollars, Commerce must con-

87 19 US.C. §1677a(e)(1),(2) (1990); 19 US.C. §1677b(2)(4)(B) (1990); 19 C.F.R.
§ 353.56(b)(2) (1989). In an exporter’s sales price situation, Commerce deducts from the U.S. price
of the subject merchandise the indirect selling expenses that the foreign exporter incurs in the U.S.
market. Hypothetical Calculations, supra note 48, at 541. Commerce also deducts from the foreign
market value of the subject merchandise the indirect selling expenses that the foreign exporter incurs
in the home market or third-country market. 19 C.F.R. § 353.56(b)(2). This latter adjustment is
commonly referred to as the “ESP offset”. Id.; Hypothetical Calculations, supra note 48, at 541. This
offset is limited or “capped” by the amount of the indirect selling expenses that the foreign exporter
incurs in the United States. Jd. This aspect of the adjustment is commonly referred to as the “ESP
cap”. Id.

88 19 U.S.C. § 1677b(a)(4)(B) (1990); 19 C.F.R. § 353.56(a)(1),(2) (1989).

89 19 U.S.C. § 1677a(e)(1) (1990).

90 19 U.S.C. § 1677a(e)(2) (1990). These expenses are typically those costs incurred by the U.S.
subsidiary of a foreign exporter to maintain operations in the United States (e.g., sales offices, ware-
house facilities). A foreign exporter, however, can incur such expenses in the country of manufac-
ture (e.g., maintenance of a warehouse located in the country of manufacture that is used for storage
of U.S. export merchandise). Hypothetical Calculations, supra note 48, at 541.

91 19 US.C. § 1677a(e)(3) (1990); 19 C.F.R. § 353.41(e)(3) (1989).

92 19 C.F.R. § 353.54 (1989).

93 19 C.FR. § 353.31 (1989).

94 19 C.F.R. § 353.54 (1989).

95 See 19 C.F.R. § 353.60 (1989).
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vert foreign market value into U.S. dollars to compare foreign prices with
U.S. prices in U.S. dollars.

The Commerce regulations set forth a general rule for currency con-
version that the agency typically applies in the majority of antidumping
proceedings.®® This rule requires Commerce to use the exchange rate in
effect on the date of the corresponding U.S. sale, as certified by the Fed-
eral Reserve Bank of New York (“Federal Reserve”) and published by
the U.S. Department of the Treasury (“Treasury Department™) in the
U.S. Customs Bulletin.*"

The exchange rate in effect on the date of the U.S. sale is usually the
current guarterly exchange rate certified by the Federal Reserve and pub-
lished by the Treasury Department.®® If, however, a current quarterly
rate does not exist, or if the current quarterly rate varies by at least five
percent from the daily exchange rates, as certified by the Federal Re-
serve, then the general rule for currency conversion requires Commerce
to use the certified daily exchange rates to convert foreign currency into
U.S. dollars.*®

Application of the general rule for currency conversion has not been
a straightforward task for Commerce in antidumping duty proceedings
involving products from Mexico. In the antidumping duty investigations
involving Porcelain-on-Steel Cooking Ware From Mexico and Certain
Fresh Cut Flowers From Mexico, for example, the Federal Reserve certi-
fied, and the Treasury Department published, two exchange rates for
Mexico during the periods under investigation.!® These rates were the
official, or the government ‘“controlled,” exchange rate and the “free”
exchange rate.!!

Mezxican law at the time of these antidumping proceedings required
all Mexican exporters to use the official exchange rate, rather than the
free exchange rate, to conduct all of their export transactions involving
manufactured products.'® Because the official exchange rate, rather
than the free rate, reflected the actual exchange-rate experience of the
Mexican exporters subject to the above antidumping proceedings, Com-
merce selected the official, or “controlled,” exchange rate to convert

96 See 31 U.S.C. § 5151 (1988); 19 C.F.R. § 353.60(2)(1989).
97 See id.

98 See id.

99 See id.

100 Porcelain-on-Steel Cooking Ware From Mexico, 51 Fed. Reg. at 36,435 (final determination);

Certain Fresh Cut Flowers From Mexico, 52 Fed. Reg. at 6,361 (final determination).

101 p4.

102 rgq.
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Mexican pesos into U.S. dollars. '3

Sometime during 1986, the Federal Reserve discontinued certifying,
and the Treasury Department discontinued publishing, exchange rates
for Mexico.!® Commerce has since used the exchange rates published by
the International Monetary Fund (“IMF”) as a reasonable surrogate for
Federal Reserve exchange rates.!® In the case of Mexico, Commerce
generally considers the exchange rates published by the IMF to be the
most accurate and reliable substitute for Federal Reserve exchange
rates.'06

The Commerce regulations also set forth a special rule for currency
conversion.!?” This special rule authorizes Commerce to use an ex-
change rate other than that in effect on the date of the U.S. sale to con-
vert foreign market value into U.S. dollars.!® The purpose of the special
rule is to avoid penalizing a foreign exporter when sudden exchange rate
movements, beyond the exporter’s control, artificially create dumping
margins.!®®

Commerce considers invoking the special rule for currency conver-
sion in only two situations: (1) when the foreign currency is experiencing
a sudden appreciation, rather than a depreciation, relative to the U.S.

103 1d.; Cf. Pistachio Group of Ass’n of Food Indus. v. United States, 685 F. Supp. 848 (Ct. Int’l
Trade 1988) (Commerce selects exchange rate that reflects exporter’s actual exchange rate experi-
ence where multiple exchange rates available to agency); 19 C.F.R. § 159.36(b) (1989) (Customs
regulations require Customs to use exchange rate that “is uniformly applicable under the laws and
regulations of the country of exportation” where Federal Reserve certifies multiple exchange rates).

104 Porcelain-on-Steel Cooking Ware From Mexico, 55 Fed. Reg. at 21,061,

105 See, e.g., Certain Steel Pails From Mexico, 55 Fed. Reg, at 12,245 (final determination).

106 14.; Porcelain-on-Steel Cooking Ware from Mexico, 55 Fed. Reg. at 21,063 (fivst antidumping
duty administrative review); Final Determination of Sales at Less Than Fair Value, Gray Portland
Cement and Clinker From Mexico, 55 Fed. Reg. at 29,244 (final determination).

107 19 C.F.R. § 353.60(b) (1989).

108 See id. If the foreign currency has experienced a sudden appreciation relative to the U.S.
dollar during the period of investigation, and if the foreign exporter has made a good faith effort to
revise its prices in response to such an exchange-rate movement, then Commerce typically will use
the exchange rate in effect during the previous calendar quarter (ie., a so-called “90-day lag”) to
convert foreign market value into U.S. dollars. Melamine in Crystal Form from the Netherlands;
Antidumping: Amendment of Final Determination, 45 Fed. Reg. 29,619 (1980), aff’d, Melamine
Chemical, Inc. v. United States, 732 F.2d 924 (Fed. Cir. 1984); Certain Iron Metal Castings from
India; Antidumping: Final Determination of Sales at Not Less Than Fair Value, 46 Fed. Reg. 39869
(1981). If the foreign currency is experiencing a temporary fluctuation relative to the U.S. dollar
during the relevant period, and if dumping margins are due solely to Commerce’s using the daily
exchange rates, instead of the current quarterly exchange rate, to convert currencies, then Com-
merce usually will use the current quarterly exchange rate, rather than daily exchange rates, to
convert foreign market value into U.S. dollars. See 19 C.E.R. § 353.60(b) (1989). Commerce makes
this adjustment, because it is usually beyond the control of the foreign exporter to revise its prices
when a temporary exchange-rate fluctuation exists. See Melamine, 732 F.2d at 924.

109 Melamine Chemical Inc. v. United States, 732 F.2d 924 (Fed. Cir. 1984).
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dollar during the period of investigation; or (2) when the foreign cur-
rency is experiencing a temporary fluctuation (ie., an uncertain shift
back and forth) during that period.!’® Commerce systematically declines
invoking the special rule when a foreign currency is depreciating relative
to the U.S. dollar.!!! The rationale underlying this administrative prac-
tice is that only an appreciating foreign currency has the potential to
create artificial dumping margins.!’?> By contrast, a foreign currency that
is depreciating relative to the U.S. dollar tends to eliminate dumping
margins.'13

In the antidumping duty investigations of Porcelain-on-Steel Cook-
ing Ware From Mexico and Certain Fresh Cut Flowers From Mexico,
Commerce declined to invoke the special rule for currency conversion.!!*

110 See 19 C.F.R. § 353.60(b) (1989); Porcelain-on-Steel Cooking Ware From Mexico, 51 Fed.
Reg. at 36,435; Certain Iron Metal Castings from India; Antidumping: Final Determination of Sales
at Not Less Than Fair Value, 46 Fed. Reg. 39,869 (1981).

111 See, e.g., Pads for Woodwind Instrument Keys from Italy; Final Determination of Sales At Less
Than Fair Value; 49 Fed. Reg. 28295, 28297 (1984), rev'd on other grounds, Luciano Pisoni Fabbrica
Accessori Instrumenti Musicali v. United States, 640 F. Supp. 255, 260 (Ct. Int’l Trade 1986)(where
Commerce declined to invoke special rule because foreign currency depreciated relative to U.S. dol-
lar during period of investigation); Porcelain-on-Steel Cooking Ware From Mexico, 51 Fed. Reg. at
36,435 (final determination)(same).

112 The following hypothetical illustrates this point. Assume, for example, that 10 Mexican pesos
exchange for one U.S. dollar. Assume, further, that, after taking into account price adjustments, a
Mexican exporter charges the same price for its merchandise in the Mexican home market and the
U.S. market: 50 pesos (U.S. $5.00) in the Mexican home market and U.S. $5.00 in the United States.
Commerce would find no dumping margins under such circumstances. See infra note 117 and ac-
companying text. If the Mexican peso were to appreciate by 50 percent relative to the U.S. dollar, so
that five pesos could be exchanged for one U.S. dollar, and if the Mexican exporter were to maintain
the same home-market and U.S. prices, then the price of the home-market merchandise, as expressed
in U.S. dollars, would increase on a per unit basis from U.S. $5.00 to U.S. $10.00. Meanwhile, the
U.S. price would remain unchanged at U.S. $5.00. Commerce would calculate a dumping margin of
100 percent under such circumstances. See id. The net result is that the dumping margin in this
hypothetical is due solely to the 50 percent appreciation of the Mexican peso relative to the U.S.
dollar, See also Palmeter, Exchange Rates and Antidumping Determinations, 22 J. WORLD TRADE
73 (1988).

113 Now assume that 10 Mexican pesos exchange for one U.S. dollar. Assume, further, that, after
taking into account price adjustments, a Mexican exporter charges 100 pesos (U.S. $10.00) for its
merchandise in the Mexican home market and U.S. $5.00 in the United States. Commerce would
calculate a dumping margin of 100 percent under such a scenario. See infra note 117 and accompa-
nying text. If the Mexican peso were to depreciate by 100 percent relative to the U.S. dollar, so that
20 Mexican pesos could be exchanged for one U.S. dollar, and if the foreign exporter were to main-
tain the same home-market and U.S. prices, then the price of the home-market merchandise, as
expressed in U.S. dollars, would decrease on a per unit basis from U.S. $10.00 to U.S. $5.00. Mean-
while, the U.S. price would remain unchanged at U.S. $5.00. Commerce would find no dumping
margins under such circumstances. See id. The net result is that a 100 percent depreciation of the
Mexican peso relative to the U.S. dollar is the sole cause of the elimination of dumping margins in
this hypothetical.

114 5] Fed. Reg. at 36,435; 52 Fed. Reg. at 6,365.
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In those investigations, Commerce found that the Mexican peso had ex-
perienced a steady and sustained depreciation, rather than an apprecia-
tion or temporary fluctuation, relative to the U.S. dollar during the
relevant periods.'’> As a result, Commerce converted Mexican pesos
into U.S. dollars in accordance with the general rule for currency
conversion.!1®

4. Hypothetical Dumping Calculation

The following example illustrates the adjustments that Commerce
makes to foreign market value and to U.S. price to calculate a dumping
margin. Assume the following scenario: a Mexican producer of tequila,
Compaiifa Giezzero, exports the subject merchandise to the United
States; the peso is the official currency of Mexico; Compaiiia Giezzero
sells each pint of tequila at 1,500 pesos in the Mexican home market and
at U.S. $1.20 in the U.S. market; and the date of the relevant U.S. sales to
the first unrelated U.S. customer occurs before importation of the subject
merchandise into the United States (ie., purchase price sales).

Assume, further, that the Mexican peso has depreciated by 100 per-
cent relative to the U.S. dollar over the past two calendar quarters from 5
pesos/1 U.S. dollar on the first day of the previous calendar quarter to 10
pesos/1 U.S. dollar on the first day of the current calendar quarter. As-
sume, moreover, that the value of the Mexican peso relative to that of the
U.S. dollar remains stable throughout the current calendar quarter and
that all sales of the subject merchandise occur during the current calen-
dar quarter. Finally, assume that Compaifiia Giezzero incurs only credit
costs in the amount of 250 pesos in the Mexican home market and trans-
portation costs in the amount of U.S. $0.20 in the U.S. market.

Commerce would reduce the foreign market value (ie., the home-
market price) under such circumstances by 250 pesos, the credit costs
incurred by Compaiiia Giezzero in the Mexican home market, to arrive
at an ex-factory price of 1,250 pesos. Commerce also would reduce the
U.S. price by U.S. $0.20, the transportation costs incurred by Compaiiia
Giezzero in the U.S. market, to arrive at an ex-factory price of U.S.
$1.00. Commerce then would convert foreign market value, as denomi-
nated in Mexican pesos, into U.S. dollars to calculate a dumping margin.

Because the Mexican peso in this example experienced a deprecia-
tion, rather than an appreciation or fluctuation, relative to the U.S. dollar
during the relevant period, Commerce would not invoke its special rule

115 14,
116 1q.
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for currency conversion. Instead, Commerce would apply its general
rule for currency conversion to convert Mexican pesos into U.S. dollars
to calculate foreign market value in U.S. dollars.

Because the current quarterly exchange rate was stable and, as a
result, did not vary by at least five percent from the daily exchange rates,
Commerce would use the current quarterly exchange rate of 10 pesos/1
U.S. dollar to convert foreign market value into U.S. dollars. Such a
currency conversion would yield a foreign market value of U.S. $1.25.
Because Commerce calculates dumping margins by dividing the differ-
ence between the foreign market value and the U.S. price of the subject
merchandise (ie., U.S. $0.25 in this example) by the U.S. price (ie., U.S.
$1.00), Commerce would calculate a dumping margin of 25 percent for
Compaiiia Giezzero in this hypothetical.!!” .

D. The ITC Injury Determination

The ITC must determine whether the imports sold at less than fair
value in the United States are a cause of or threaten material injury to a
U.S. domestic industry.!!® A majority of the Commissioners employ a
three-step analysis to make this determination. In accordance with this
analysis, the ITC first must define the relevant U.S. domestic industry,
then must ascertain whether this industry is experiencing material injury
or the threat of material injury, and finally must determine whether the
imports sold at less than fair value in the U.S. market are a cause of this
injury.!®

To define the relevant U.S. domestic industry, the ITC must deter-
mine which domestically manufactured product or products are “like” or
“in the absence of like, most similar in characteristics and uses with, the
[imported] article subject to an [antidumping] investigation.”!?® The def-
inition that the ITC gives to the term “like product” defines the U.S.
domestic industry for purposes of U.S. antidumping proceedings.!?!

The Tariff Act authorizes the ITC to define the U.S. domestic indus-

117 For a detailed discussion of all the adjustments that Commerce makes to foreign market value
and to U.S. price, see U.S. Department of Commerce, Study of Antidumping Methodology and
Recommendations For Statutory Change (November 1985); see also Hypothetical Calculations, supra
note 48, at 537-553.

118 19 U.S.C. § 1673(2) (1988). The standard of injury under the U.S. antidumping law is the
same as that under the U.S. countervailing duty law. See 19 U.S.C. § 1671(a); 1677(7) (1990). Sec-
tion 771(7) of the Tariff Act defines “material injury” as harm that is “not inconsequential, immate-
rial or unimportant.” 19 U.S.C. § 1677(7XA) (19%0).

119 19 U.S.C. § 1677(4),(7) (19%0).

120 19 U.S.C. § 1677(10) (1990); see also Porcelain-on-Steel Cooking Ware From Mexico, the Peo-
ple’s Republic of China, and Taiwan, U.S. ITC Pub. 1911, 47 (Nov., 1986) (Final).

121 See id.; 19 U.S.C. § 1677(4) (1990).
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try on a national basis!?? or, “[iln appropriate circumstances,”'?* on a
regional basis.’** The “regional industry” provision enables the ITC to
render an affirmative injury determination “even if the [U.S.] domestic
industry as a whole”'?’ is not experiencing material injury or the threat
of such injury by reason of dumped imports.!2¢ If the U.S. domestic pro-
ducers that comprise the regional industry can demonstrate that “there is
a concentration of . . . dumped imports into . . . an isolated [regional]
market,”1?7 and if these producers also can establish to the satisfaction of
the ITC that they are experiencing injury by reason of such imports, then
the ITC may render an affirmative injury determination.!?®

In the recent injury investigation involving Gray Portland Cement
and Cement Clinker From Mexico, the ITC defined the U.S. domestic
cement industry on a regional basis to include only the following U.S.
states: Alabama, Arizona, California, Florida, Louisiana, Mississippi,
New Mexico, and Texas.'?® Partly because the ITC analyzed data from
only this geographic region, rather than from the entire United States,
and partly because these data demonstrated that this regional industry
was experiencing material injury by reason of dumped imports of Mexi-
can origin, the ITC issued an affirmative final determination.!*°

To determine whether a U.S. domestic industry is experiencing ma-
terial injury, the ITC typically analyzes information covering a three-
year period regarding such factors as U.S. domestic output, sales, market

122 19 U.S.C. § 1677(4)(A) (1990).

123 19 U.S.C. § 1677(4)(C) (1990).

124 Jd. The Tariff Act authorizes the ITC to divide a U.S. national market into two or more
regional markets and to treat the U.S. producers within each such market as a separate mdustry
when the following statutory conditions exist:

() the producers within such market sell all or almost all of their production of the like product

in question in that market, and

(i) the demand in that market is not supplied, to any substantial degree, by producers of the

product in question located elsewhere in the United States.
19 U.S.C. § 1677(4)(C)(i), (i) (1990).

125 19 U.S.C. § 1677(4)(C) (1990).

126 14,

127 J4.

128 14,

129 Gray Portland Cement and Cement Clinker From Mexico, USITC Pub. No. 2305, Inv. No.
731-TA-451 (1990)(Final). This determination is currently subject to a judicial challenge. CEMEX
Summons, Ct. No. 90-10-00509 (Sep. 28, 1990).

130 YSITC Pub. No. 2305, Inv. No. 731-TA-451 (1990)(Final). Another factor that contributed
to the affirmative final injury determination in the Mexican cement investigation was that the Tariff
Act required the ITC to cumulate the volume of dumped imports from Mexico with the volume of
dumped imports from Japan. Id. at 25; 19 U.S.C. § 1677(D(C)(iv) (1990). Imports of Japanese
cement were the subject of a concurrent antidumping duty investigation at the time that the ITC
rendered its final determination in the Mexican investigation. USITC Pub. No. 2305 at 25. For a
further discussion of the concept of cumulation, see infra note 135 and accompanying text.
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share, profit, production, return on investment, capacity utilization, cash
flow, inventory levels, employment, wages, ability to raise capital, and
investment.’*' A downward trend in these factors usually is an indicator
of injury.’®? No one factor in and of itself, however, is determinative of a
material injury finding.!33

To determine whether imports sold at less than fair value in the U.S.
market are a caquse of material injury to a U.S. domestic industry, the
ITC analyzes the volume of such imports, as well as the effect that such
imports have upon U.S. producers’ prices of the “like product” and upon
the economic health of such producers.!3* If “like” imports from two or
more foreign countries are subject to the antidumping duty investigation,
and if such imports compete with one another and with the “like prod-
uct” manufactured by the U.S. domestic industry, then the ITC must
cumulate the volume and effect of such imports to determine material
injury.!®® In the injury investigation involving Porcelain-on-Steel Cook-
ing Ware From Mexico, the People’s Republic of China, and Taiwan, for
example, the ITC cumulated the volume of Mexican imports with the
volume of imports from the People’s Republic of China and Taiwan.!*¢
In undertaking its causation analysis, the ITC also seeks to ascertain
whether the imports sold at less than fair value in the United States have
contributed to price depression or price suppression of the “like product”
manufactured and sold by the U.S. industry in the U.S. market.!*” If a
positive relationship exists between such imports and depressed U.S.
prices of the “like product,” and if the economic health of the U.S. do-
mestic industry is simultaneously deteriorating, then the ITC may con-
clude that such imports are a cause of material injury to a U.S. domestic
industry.138

To determine whether a U.S. domestic industry is threatened with
material injury by reason of imports sold at less than fair value in the

131 19 U.S.C. § 1677(7) (1990).

132 See id.

133 19 U.S.C. § 1677(7T)(E)ii) (1990).

134 19 U.S.C. § 1677(7)(B) (1950).

135 19 U.S.C. § 1677(TC)(iv) (1990). Additionally, the ITC must cumulate the volume of im-
ports, if any, from countries subject to a concurrent but separate antidumping or countervailing duty
proceeding with the volume of imports subject to the antidumping duty proceeding actually before
the ITC. See Bingham & Taylor Div., Virginia Indus., Inc. v. United States, 815 F.2d 1482 (Fed. Cir.
1987). If, however, imports from a country under investigation are negligible and have no discerni-
ble adverse impact upon the U.S. industry, then the ITC is not required to cumulate such imports
with imports from other countries. 19 U.S.C. § 1677(7)(C)(v) (1990).

136 51 Fed. Reg. 42,946 (1986)(Final).

137 19 U.S.C. § 1677(7)(C)(ii) (1990).

138 19 U.S.C. § 1677(7)(B),(C) (1990).
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U.S. market, the ITC evaluates the following factors: excess capacity, if
any, in the country of exportation; the potential for increasing the pro-
duction of the subject merchandise in the exporting country; a rapid in-
crease, if any, in U.S. market penetration; and a substantial increase in
U.S. inventories.!*® The ITC also examines the ability of the U.S. domes-
tic industry to develop a derivative or more advanced version of the “like
product,” as well as the probability that imports of the subject merchan-
dise will depress or suppress U.S. prices of the “like product” in the fu-
ture.*® No one factor, in and of itself, is dispositive of threat of material

injury. 4!

E. Statutory And Regulatory Procedures Governing Antidumping
Duty Investigations

1. Initiation of Investigation

The Tariff Act authorizes Commerce to self-initiate!4? an antidump-
ing investigation or to initiate such an investigation based upon the filing
of a petition by a U.S. “interested party” (the “petitioner”).4* A U.S.
“interested party” can include, among other entities, a U.S. domestic
manufacturer, trade union, or trade association engaged in the manufac-
ture, production, or wholesale of the “like product” in the United
States.!** When the petitioner files an antidumping petition with Com-
merce, it also must file the petition simultaneously with the ITC.14°

Upon the filing of an antidumping petition, the ITC typically issues

139 19 U.S.C. § 1677(T)(F) (1990).

140 19 U.S.C. § 1677(NEDAV)LX) (1990).

141 See 19 U.S.C. § 1677(T)(F)(ii) (1990).

142 19 US.C. § 1673a(a) (1990); 19 C.F.R. § 353.11 (1989); see Dynamic Random Access Memory
Semiconductors of 256 Kilobits and Above From Japan; Initiation of Antidumping Duty Investigation,
50 Fed. Reg. 51,450 (1985).

143 19 US.C. § 1673a(b)(1) (1990). The U.S. antidumping duty law authorizes the following
entities to file a petition: (1) a manufacturer, producer, or wholesaler in the United States of a “like
product”; (2) a certified or recognized union or group of workers that represents an industry engaged
in the manufacture, production, or wholesale of the “like product” in the United States; (3) a U.S.
trade or business association the majority of whose members manufacture, produce, or wholesale the
“like product” in the United States; or (4) a coalition of firms or trade associations that is engaged in
the manufacture of the “like product.” Id.; 19 US.C. § 167709)(O)-(F) (1990); 19 CF.R.
§ 353.2(k)(3)-(k)(6) (1989). In the case of agricultural products, a U.S. coalition or trade association
of “processors and producers” or “processors and growers” may file a petition so long as such action
is consistent with U.S. international obligations arising under the GATT. See 19 U.S.C.
§ 1677(9)(G) (1990). Furthermore, the U.S. antidumping duty law requires Commerce and the ITC
to provide technical assistance to small U.S. businesses to enable such entities to prepare and file
antidumping duty petitions. 19 U.S.C. § 1339(b) (1990); 19 C.E.R. § 353.12(h) (1989).

144 See id.

145 19 U.S.C. § 1673a(b)(2) (1990).
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a questionnaire (Le., request for information)'*¢ to the U.S. domestic
manufacturers or producers of the “like product” and to the U.S. import-
ers of the subject merchandise.’*” The ITC generally does not send ques-
tionnaires to the foreign exporters subject to the antidumping duty
action.'® Rather, the ITC requests the U.S. embassy in the exporting
country to gather economic information concerning such exporters.!#°

In addition, the ITC requests the representatives of any foreign ex-
porters that are participating in the investigation to submit the following
information: the volume of imports of the subject merchandise entered
into the United States; shipments of that merchandise in the home mar-
ket or third-country market; and capacity utilization and actual produc-
tion capabilities in the country of manufacture.’® The ITC requests
these exporters to provide the information for the most recent three-year
period.!s! The ITC also requests information concerning any plans of
these exporters to expand production capacity in the country of manu-
facture, third countries, and the United States.!?

Within 20 days after the filing of the petition, Commerce must de-
termine whether the petition is legally sufficient to warrant the initiation
of an investigation.’®®* If Commerce initiates an investigation, then it
usually will issue a questionnaire to the foreign exporters that account for
at least 60 percent of the imports of the subject merchandise to the
United States.!>*

The Commerce questionnaire requests detailed transactional data

146 Interview with Mr. Edward Easton, former Assistant General Counsel, U.S. ITC (Nov. 5,
1990) [hereinafter “Easton Interview”].

147 Id. The “subject merchandise” is the merchandise that the foreign manufacturer exports to,
and the U.S. importer imports into, the United States. 19 C.F.R. § 353.2(m) (1989). The “like
product” is the domestically manufactured product that is “like” or “in the absence of like, most
similar in characteristics and uses with, the [imported] article subject to an [antidumping] investiga-
tion.” 19 U.S.C. § 1677(10) (1990).

148 Easton Interview.

149 14

150 Id. The foreign exporter and its legal representatives, if any, must certify that all factual
information submitted to the ITC is accurate and complete to the best of the exporter’s or counsels’
knowledge. 19 C.F.R. § 207.3 (1989).

151 Easton Interview.

152 If the foreign exporter refuses or simply is unable to provide the requested information in a
timely manner, or if the foreign exporter significantly impedes the completion of the antidumping
duty investigation, then the ITC may rely upon the *“best information otherwise available” to render
an injury determination. 19 U.S.C. § 1677e(c) (1990); 19 C.F.R. § 207.8 (1989). Reliance upon the
“best information otherwise available” may influence the ITC to render an automatic affirmative
determination with regard to the threat of material injury. Easton Interview.

153 19 U.S.C. 1673a(c) (1990); 19 C.F.R. 353.13 (1989). For a description of the petition require-
ments, see 19 C.F.R. § 353.12 (1989).

154 19 C.F.R. § 353.42(b) (1989).
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for all home-market sales, third-country sales, if any, and U.S. sales dur-
ing the period of investigation.>> Completing the Commerce question-
naire is probably the single most important task that a foreign exporter
will undertake during the course of an antidumping duty proceeding. A
foreign exporter usually has 30-45 days to complete this questionnaire
accurately.’>® A foreign exporter, however, has the opportunity to sub-
mit a supplemental questionnaire response to correct any deficiencies
identified by Commerce in the original response.!>”

Failure to complete the questionnaire accurately and in a timely
manner may cause Commerce to rely upon the “best information other-
wise available”!s® to calculate dumping margins. Commerce typically
selects under such circumstances the dumping margin alleged by the pe-
titioner in the petition.’*® Because the dumping margin in the petition is
usually quite high, reliance upon the “best information otherwise avail-
able” usually has an adverse impact upon a foreign exporter.

Foreign exporters usually are reluctant to disclose their business
proprietary (i.e., confidential) information to a foreign agency. To safe-
guard an exporter’s business proprietary information submitted in the
questionnaire responses, Commerce and the ITC maintain such informa-
tion in the strictest confidence in accordance with an administrative pro-
tective order (“APQO”).!%0

Pursuant to an APO, only the following individuals can gain access
to a foreign exporter’s business proprietary information: those Commerce:
or ITC employees directly involved in the antidumping duty proceeding;
the exporter’s own legal representatives; and the petitioner’s legal repre-
sentatives.'®! The corporate officials of the U.S. domestic petitioner gen-

155 See, e.g., Commerce Questionnaire issued to Trogueles y Esmaltes (February, 16, 1989) in
Porcelain-on-Steel Cooking Ware From Mexico, 55 Fed. Reg. 39,186 (1990) (second antidumping
duty administrative review). The foreign exporter and its legal representatives, if any, must certify
that all factual information submitted to Commerce in the questionnaire response is accurate and
complete to the best of the exporter’s or counsels’ knowledge. 19 U.S.C. § 1677¢(a) (1990); 19
C.F.R. § 353.31(i) (1989).

156 See Troqueles y Esmaltes Questionnaire, supra note 155.

157 19 C.F.R. § 353.31(b) (1989).

158 19 YU.S.C. § 1677e(c) (1990). Section 776(c) of the Tariff Act empowers Commerce to rely
upon “the best information otherwise available” to establish dumping margins when a foreign ex-
porter refuses or simply is unable to provide to Commerce complete, timely, or accurate informa-
tion. Id; 19 C.F.R. § 353.37(a)(1) (1989). Section 776(b) also empowers Commerce to rely upon
such information when the agency is unable to verify the accuracy or completeness of the informa-
tion submitted by the foreign exporter in the questionnaire response. See 19 U.S.C. § 1677¢(b)
(1990); 19 C.F.R. § 353.37(2)(2) (1989).

159 19 C.F.R. § 353.37(b) (1989).

160 See 19 U.S.C. § 1677f (1990); 19 C.F.R. §§ 353.31 - .34; 19 C.F.R. § 207.7 (1989).

161 See 19 U.S.C. § 1677f(b),(S) (1990); 19 C.F.R. § 353.34; 19 C.F.R. § 207.7 (1989).
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erally cannot gain access to such information.!®> Furthermore, a foreign
exporter has the legal right, pursuant to the U.S. antidumping law, to
request that only Commerce or ITC officials be permitted to examine
extremely confidential information, such as trade secrets.!6?

To guard against the unauthorized use or release of a foreign ex-
porter’s business proprietary information, Commerce and the ITC have
the legal authority pursuant to the Tariff Act to impose severe sanctions
upon a violating party.!®* Such sanctions include the termination of an
antidumping duty investigation already in progress, the disbarment of
the violators from practicing before Commerce or the ITC, and the de-
nial of further access to a foreign exporter’s business proprietary
information. %%

2. Preliminary ITC and Commerce Determinations

Both the ITC and Commerce must render preliminary determina-
tions based upon the information contained in the questionnaire re-
sponses submitted to those agencies.'®® To render an affirmative
preliminary determination, the ITC must be satisfied that there exists a
“reasonable indication” of material injury or the threat of material injury
to the relevant U.S. domestic industry.'¢’

The “reasonable indication” standard is relatively lenient.'*® In
other words, the quantum of injury information needed to trigger an af-
firmative preliminary determination is quite low. Significantly less infor-
mation is needed to trigger an affirmative preliminary determination than
is needed to trigger an affirmative final determination.!s®

If the ITC determines that a “reasonable indication” of injury or the
threat of injury does not exist and, as a result, renders a negative prelimi-
nary determination, then the entire antidumping duty investigation is ter-
minated.'” 1In 1986, for example, the ITC rendered a negative
preliminary determination in the antidumping duty investigation of Port-

162 19 C.F.R. § 207.7(a)(3)(ii) (1989). An in-house corporate counsel of the petitioner may gain
access to a foreign exporter’s business proprietary information under certain very limited circum-
stances, See id.

163 See 19 US.C. § 16776(c)1) (1990); 55 Fed. Reg. 9,051-9,052 (1990) (to be codified at 19
CF.R. § 353.34(2)) (interim final rule); 19 C.E.R. § 207.7(a)(1) (1989).

164 19 US.C. § 16776(c)(1)(B) (1990); 19 C.F.R. § 354.3; 19 C.F.R. § 207.7(d) (1989).

165 14,

166 See 19 U.S.C. § 1673b(a),(b) (1990).

167 19 U.S.C. § 1673b(a) (1990).

168 See H. Rep. No. 317, 96th Cong., 1st Sess. 52 (1979); see also American Lamb Co. v. United
States, 785 F.2d 994 (Fed. Cir. 1986).

169 See id.; compare 19 U.S.C. § 1673b(a) (1990) with 19 U.S.C. § 1673d(b) (1990).

170 19 US.C. § 1673b(a) (1990); 19 C.E.R. § 207.18 (1989).
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land Hydraulic Cement and Cement Clinker From Colombia, France,
Greece, Japan, Mexico, the Republic of Korea, Spain, and Venezuela.™
As a result, the ITC terminated the entire antidumping proceeding in
accordance with the statutory scheme.!’? If, however, the ITC deter-
mines that a “reasonable indication” of material injury does exist and,
accordingly, renders an affirmative preliminary determination, then the
antidumping investigation continues at both Commerce and the ITC.'”?

If Commerce preliminarily determines that the foreign exporter is
selling the subject merchandise in the United States at less than fair
value, then Commerce directs Customs to “order the suspension of liqui-
dation.”'” “Liquidation” is a term of art which means the “final com-
putation or ascertainment of the duties or drawback accruing on an
entry” of imported merchandise.!” “Suspension of liquidation,” there-
fore, simply means that Customs suspends the “final computation” of
customs duties, including antidumping duties, until Commerce deter-
mines, as discussed below, the actual amount of antidumping duties
owed to Customs.!”® Because suspension of liquidation has no impact on
the movement of the imported merchandise in the U.S. market, the for-
eign exporter may continue to sell its merchandise in that market.

Customs must suspend the liquidation of all entries of the subject
merchandise that enter into the customs territory of the United States on
or after the date of publication in the Federal Register of Commerce’s
affirmative preliminary determination.!”” In exceptional circumstances,
Commerce may direct Customs to suspend the liquidation of entries
made 90 days before the publication date of the affirmative preliminary
determination.!”®

171 Portland Hydraulic Cement and Cement Clinker From Colombia, France, Greece, Japan,
Mexico, the Republic of Korea, Spain, and Venezuela, 51 Fed. Reg. 46,945 (1986)(Preliminary).

172 7.

173 19 U.S.C. § 1673b(a),(b) (1990).

174 19 U.S.C. § 1673b(d) (1990). This procedure is in accordance with Article 10 of the GATT
Antidumping Code, which authorizes signatory countries to impose provisional measures for a pe-
riod not to exceed 120 days upon a preliminary finding of dumping. See GATT Antidumping Code,
supra note 17, art. 10.

175 19 C.F.R. § 159.1 (1989).

176 Id; 19 U.S.C. §§ 1673(a), 1675(a) (1950).

177 19 U.S.C. § 1673b(d)(1) (1990).

178 19 U.S.C. § 1673b(e)(2) (1990). The U.S. antidumping law authorizes Commerce to suspend
liquidation retroactively if, as a result of an allegation made by the petitioner, Commerce prelimina-
rily determines that critical circumstances exist. Jd.; 19 C.F.R. § 353.16 (1989). For critical circum-
stances to exist, Commerce must find that (1) there is a history of dumping in the United States or
elsewhere of the same class or kind of merchandise subject to the antidumping investigation, or the
importer knew or should have known that the foreign exporter was making sales of the subject
merchandise at less than fair value, and (2) there have been massive imports of the subject merchan-
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When Commerce directs Customs to suspend liquidation upon a
preliminary determination of dumping, the U.S. importer'” — not the
foreign exporter — must make a cash deposit of estimated antidumping
duties with Customs, or post a bond or other security, for each entry of
the subject merchandise to cover any potential antidumping duty liabil-
ity.'8° The amount of the cash deposit or the bond must be equal to the
estimated amount by which the foreign market value of the subject mer-
chandise exceeds its U.S. price.!8! A U.S. importer usually posts a bond
or other security, because that procedure is usually less expensive.

If Commerce preliminarily determines that the foreign exporter is
not selling the subject merchandise at less than fair value in the United
States and, consequently, issues a negative preliminary determination,
then no suspension of liquidation occurs, and the antidumping duty in-
vestigation simply continues toward a final determination at Com-
merce.'®? In contrast to a negative preliminary determination rendered
by the ITC, a negative preliminary determination issued by Commerce
does not result in the termination of the entire antidumping duty
investigation.83

3. Verification of Information Submitted in the Commerce
Questionnaire Response

The U.S. antidumping law requires Commerce to verify all informa-
tion upon which it relies in making a final determination.!®* Specifically,
Commerce must verify the information contained in the foreign ex-
porter’s questionnaire response.!8> To verify this information, Com-
merce officials visit the exporter’s premises to examine the company’s

dise over a relatively short period. See id. If Commerce concludes in its final determination that
critical circumstances exist, and if the ITC concludes in its final determination that the retroactive
imposition of antidumping duties is necessary to prevent the recurrence of material injury, then any
suspension of liquidation ordered applies retroactively to any unliquidated entries of the subject
merchandise entered 90 days before the publication date of the Commerce affirmative preliminary
determination. 19 U.S.C. § 1673d(a)(3),(b)(4),(c)(4) (19%0); 19 C.F.R. § 353.16(d); 19 C.F.R.
§ 207.25(d)(1),(2) (1989).

179 The U.S. “importer of record” is legally responsible for paying antidumping duties to Cus-
toms. See 19 C.F.R. § 353.26 (1989). An “importer of record” is usually the U.S. importer, its
agent, or a customs broker. Foreign manufacturers or exporters also have the option of establishing
related U.S. subsidiaries that can operate as “importers of record”. See 19 C.F.R. § 159.58(a)
(1989).

180 19 U.S.C. § 1673b(d)(2) (1990); see supra note 174.

181 g4,

182 19 U.S.C. § 1673b(b),(d) (1990).

183 Compare 19 U.S.C. § 1673b(a) (1990) with 19 U.S.C. § 1673b,(d) (1990).

184 19 U.S.C. § 1677¢(b) (1990).

185 See id.
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financial books and records.!%¢

Participation in the verification process is probably the second most
important task that a foreign exporter will undertake during the course
of an antidumping duty proceeding. The foreign exporter must ensure
that the Commerce officials can trace and tie all the information that
Commerce decides to verify to the company’s books and records. Failure
to do so may cause Commerce to rely upon, as discussed above, the “best
information otherwise available”®7 to establish dumping margins.

4. Final Commerce and ITC Determinations

If Commerce finds that the foreign exporter is not selling the subject
merchandise in the United States at less than fair value and, as a result,
renders a negative final determination, then the entire antidumping duty
investigation is terminated.'®® Commerce directs Customs under such
circumstances to terminate any suspension of liquidation that may be in
effect and to refund any estimated antidumping duties already deposited
or release any security posted.!® If, however, Commerce finds that the
foreign exporter is selling the subject merchandise in the United States at
less than fair value and, accordingly, issues an affirmative final determi-
nation, then the antidumping duty investigation will continue at the
ITC.1*°

The legal standard evaluated by the ITC to determine the existence
of material injury or the threat of material injury during the final stage of
the injury investigation is more rigorous than that evaluated during the
preliminary stage of the investigation.!® Consequently, it is not uncom-
mon for the ITC to render a negative final determination and, thereby,
terminate the entire antidumping proceeding.’®*> In a recent antidump-
ing duty investigation involving Certain Steel Pails From Mexico, the
ITC concluded in its final determination that dumped imports of Mexi-
can steel pails were not a cause of material injury, or did not threaten
tnaterial injury, to the relevant U.S. domestic industry.!®®> As a result,
the ITC terminated the antidumping investigation.!%*

If, however, the ITC concludes that dumped imports are a cause of

186 See 19 C.F.R. § 353.36(c) (1989).

187 19 U.S.C. § 1677¢(c) (1990); 19 C.F.R. § 353.37(a)(2) (1989).
188 19 U.S.C. § 1673d(c)(2) (1990).

189 14,

190 19 U.S.C. § 1673d(c)(1) (1990).

191 See supra note 168.

192 19 US.C. § 1673d(c)(2),(3) (1990); 19 C.ER. § 207.25 (1989).
193 55 Fed. Reg. 20,316 (1990) (Final).

194 14,
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