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J. LAND USE & ENVTL. L.

They cannot live without a shell and must locate
another empty shell when they outgrow the old one."4

I. INTRODUCTION

Just as the hermit crab cannot live without the protection of a
shell, the land developer in Florida exists only within the protective
shell of the corporate form. When a land developer has outgrown
one shell - i.e., when the developer has completed a project or a
phase of a project and is ready to move on to the next project or
phase - the developer finds a new protective shell to occupy. The
scurrying of developers from one protective corporate shell to
another creates a version of a shell game with environmental
agencies as the unsuspecting marks. "Pick the shell hiding the
developer and win an environmental enforcement case." Similar to
the gun lobby's favorite shibboleth "Guns don't kill people, people
kill people," frustrated environmental permit enforcers in Florida
may be tempted to adopt the slogan "Corporations don't pollute, the
people behind the corporations pollute."

Current laws in Florida afford substantial protection to the
"people behind the corporations" (corporate principals)5 and
generally do not allow environmental permitting agencies such as
the water management districts to consider such people in their
permitting or enforcement efforts. This article poses the question
"Do existing corporate law principles of limited liability defeat the
important public policy of water resource protection in Florida?"
First, in Parts II and III, this article introduces the problem and
provides an overview of Florida water management district
permitting and enforcement authorities and processes. Next, in
Part IV, this article explores the existing legal authorities for water
management districts to take into consideration past acts of
corporations and corporate principals in permitting and enforcement
actions. Part V provides a review of corporate legal protection,
describes the various types of business entities that may be permit
applicants, and provides an overview of legal mechanisms that can
defeat limited liability. Part VI reviews a variety of existing laws,
both state and federal, that authorize a permitting agency to peak
behind the corporate form. Finally, Part VII of this article presents
a number of considerations for change to address the problem.

4. COMPLETE FIELD GUIDE TO NORTH AMERICAN WILDLIFE (1981).
5. As shorthand, this article will use the term "corporate principals" to refer to the

directors, shareholders, and officers of a corporation or other business entity.
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THE CORPORATE SHELL GAME

II. THE PROBLEM

Under current law, the water management districts must accept
a permit applicant at face value -- that is the name of the applicant
on the application form is considered the applicant for the permit
and information supplied in the name of that applicant is used in
the permitting process. Whether the applicant applying for the
permit is an established corporation with roots in the local
community, or whether it is a limited liability company created by
a developer last Tuesday, the two are treated equally under the
permitting rules. It is this equal treatment that threatens to
eviscerate a substantial part of the environmental protections
afforded by a water management district's permitting program.

The permitting programs of the water management districts in
Florida are premised on the statutory requirement that a permit
applicant will receive a permit once that applicant has provided
reasonable assurances that the applicant will comply with the
agency's rules. These reasonable assurances form the basis for the
permitting criteria for the agencies. Once the applicant has met the
stated criteria, the permit for the requested activity is issued. As a
deterrent to applicants that have violated conditions of earlier
permits the water management districts must take into
consideration an applicant's history of noncompliance when
determining if the applicant has provided sufficient assurances to
meet the agency's permitting criteria. Also, when calculating civil
penalties against an entity that has violated the agency's rules or
permit, the agency can use past violations as a factor to increase the
recommended penalty against that entity. Business entities,
though, are designed to limit the liability of people participating in
business ventures and to encourage people to pool their money and
resources for those ventures. The business entity is the outer form
while the people provide the inner substance. Because the law
treats this outer form with deference and ignores the actual people
inside the entity, the water management districts are made
unwilling participants in the perpetuation of a fiction. After all, the
corporate form is a legal fiction. It exists only on paper; a "thing"
created and controlled by statute. The corporate form has no
existence outside the law. One cannot physically grasp a
corporation. One can touch property owned by a corporation, one
can point to a person who controls the corporation, one can receive
a check from a corporate bank account, but one can never declare
"ecce corpus!"' The people who run the businesses though are all too

6. Latin doggerel meaning roughly "behold the body."
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J. LAND USE & ENVTL. L.

real. Also real are the wetlands that are filled, the habitat that is
lost, the floodwater on roads and in homes, and the water quality
degradation that can occur when water management regulations are
violated.

As an example of this problem, consider the following fact
pattern:

A developer who is an officer, director, and majority
shareholder of a closely held Florida corporation
obtains a permit in the name of his company from a
water management district to construct a residential
subdivision. During the construction of the project
the developer violates the conditions of the permit or
fails to follow the agency's rules. In response to the
violation the water management district initiates an
enforcement action against the developer's company
that results in a final order or judgment. Contained
within that final judgment or final order will be a
finding of fact that the developer's company violated
the permit or other agency rule. That company now
has a history of noncompliance with the agency.
There exists a written record of that company's
failure to abide by the rules. The developer now
wants to construct a new project, this time a
commercial development. Knowing that the first
company has a history of violations, and knowing
that the past violations must be considered by the
water management district during the permitting
process in determining whether reasonable
assurances have been provided that the project meets
permitting criteria, the developer simply creates a
new entity to be the permit applicant.7 The developer
can form an entirely new corporation, the developer
can form a limited liability company with his original
corporation as the manager, or he can form a limited

7. In the world of land development in Florida, it is not uncommon for a multi-phase
residential or commercial development to have a new "developer" for each phase of the project.
For instance, Phase One of a residential project may be called "Secret Oaks Manor" and may
be developed by the "Secret Oaks Manor Development Corporation." Phase II, called "Secret
Oaks Estates" is developed by "Secret Oaks Estates Developers, Inc." while Phase III, "Secret
Oaks Forest" is developed by the Secret Oaks Forest Development Company. And so it goes
for as many phases of the Secret Oaks as are developed. What may or may not be so "secret,"
however, is that each separate business entirety developer shares the same principals - i.e.,
regardless of the name, corporate registration and business structure, the "developers" behind
each Secret Oaks phase are one in the same.

[Vol. 17:1
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liability partnership with a figurehead general
partner and his company as the limited partner. This
new business entity will not have a past that can be
used against it and, even though it's the same person
controlling the applicant entity, the water
management district must look solely at the new
entity and ignore the individual developer. From the
standpoint of the application, the developer has
disappeared, submerged within his new business
entity. It is the ease with which new business
entities can be created and the apparent blind eye
that water management district permitting rules
turn to that threatens to frustrate the substantial
environmental laws of the permitting programs.'

8. Although not a water management district case, the problem of the tension between
corporate protection and environmental protection is illustrated by the much publicized case
involving the Suwannee American Cement Company's application for an air construction
permit to build a cement plant near Branford, Florida. In June 1999, the Florida Department
of Environmental Protection (DEP) denied the air construction permit sought by Suwannee
American Cement Company, Inc. DEP web site, available at
http://www.dep.state.fl.us/offiese/news/cement.htm (last visited Feb. 15, 2001). To deny the
permit, DEP relied on a little-used rule that allows the agency to consider an applicant's
previous violations when determining whether the applicant will comply with the new permit.
Telephone interview with Jack Chisholm, DEP attorney (March 14,2001). This rule provides
that the Department shall take into consideration a permit applicant's violation of any
Department rules at any installation when determining whether the applicant has provided
reasonable assurances that Department standards will be met. FLA. ADMIN. CODE R.
62.4.070(5) (2000). Because Suwannee American was a newly formed corporation, the
company had never held an DEP permit and therefore had no violations. Id. However, the
company was linked to other permittees with a history of permit violations. Thus, in denying
the permit, DEP cited the "compliance history of the applicant's related businesses" at
http://www.dep.state.fl.us/offiesec/news/cement.htm. Although the exact relationship is
unclear, Suwannee American is affiliated with Anderson Columbia, Inc., a corporation that
owned the mine where the cement plant would be located and that is one of the largest road-
paving firms in the state. Joe Anderson, II founded Anderson Columbia, and his two sons are
the primary shareholders of five other companies. Taken together, the companies have
obtained more than 80 state permits and have been cited for 15 violations in a 14-year period.
Enforcement Turnaround, FLA. TIMES-UNION, Aug. 30,1999. Suwannee American challenged
the permit denial, alleging that DEP's decision was arbitrary because the agency had issued
permits to companies with worse environmental records. Eventually Suwannee American and
DEP settled the case, and DEP issued the permit one year after the initial denial available
at http'//www.dep.state.fl.us/offiesec/news/cement.htm (last visited Feb. 15, 2001). The
Suwannee American case is instructive in highlighting the lack of a link between violations
and future permits, and the difficulty in evaluating a new company's ability to comply with
a permit. Because the case settled, however, DEP's reliance on FLA. ADMIN. CODE R.
62.4.070(5) (2000), and its expansive definition of "applicant" remains untested.
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III. OVERVIEW OF WMD PERMITTING AND ENFORCEMENT

A. Background

In 1972, the Florida legislature enacted chapter 373 of the
Florida Statutes, entitled the Florida Water Resources Protection
Act. This Act, based in large part on the Model Water Code,9 was
intended to implement the policy of Article II, section 7, of the
Florida Constitution, by preserving natural resources, fish and
wildlife, minimizing degradation of water resources caused by
stormwater discharges, and providing for the management of water
and related land resources.'0  Under chapter 373, water
management districts are responsible for addressing issues such as
water supply, flood protection, water quality, and protection of
natural systems. These responsibilities are carried out through the
implementation of a number of regulatory and nonregulatory
programs. One of the most far-sighted acts of the crafters of the
Water Resources Act of 1972 was to recognize that water resources
do not stop at city or county boundaries and to establish the State's
five water management districts based on watershed boundaries
rather than political boundaries. This regional/watershed-based
aspect of water management is critical to the protection of water
resources. Chapter 373 contains two primary regulatory tools for
protecting water resources the Environmental Resource Permitting
(ERP) program of Part IV and the Consumptive Use of Water
Permitting (CUP) tool of Part II. The issues addressed in this
article arise primarily in the context of ERP permitting and
enforcement.

B. Environmental Resource Permitting

Virtually all land development above a certain size in Florida is
regulated under the Environmental Resource Permitting ("ERP")
program of Part IV, chapter 373, Florida Statutes. This program is
extremely broad in its scope, which is not surprising given its roots
in the Model Water Code, which intended to capture "virtually every
type of artificial or natural structure or construction that can be
used to connect to, draw water from, drain water into, or be placed
across surface water ... [including] ... all structures and
constructions that can have an effect on surface waters.""

9. MALONEY, AUSNESS & MORRIS, A MODEL WATER CODE (1972).
10. FLA. STAT. § 373.016 (2000); Prugh v. St. Johns River Water Mgmt. Dist., 578 So. 2d

1130, 1131 n.2 (Fla. 5th DCA 1991).
11. MALONEY, AusNEss & MORRIS, A MODEL WATER CODE 223 (1972).

[Vol. 17:1
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Specifically, the jurisdiction of the ERP program includes the
construction, alteration, operation, maintenance, abandonment, and
removal of any "stormwater management system," "dam,"
"impoundment," "reservoir," "appurtenant works," "works," and all
"dredging and filling" in surface waters or wetlands. Individually
and collectively, these terms are referred to as "surface water
management systems" or "systems".12  Thus, the ERP program
covers most land development systems, including buildings, parking
lots, roads, ditches, pits and mines, whether in uplands, wetlands
or other surface waters.'3

The statutory authority for the Districts' ERP permitting
program is derived from sections 373.413 and 373.416, Florida
Statutes.14  These sections authorize the water management
districts to, among other things, "require such permits and impose
such reasonable conditions as are necessary to assure" that the
construction, alteration, operation or maintenance of a system will
comply with the provisions of Part IV of chapter 373 and will not be
harmful to the water resources of the district. Thus, the focus of the
ERP program is a public health, welfare and safety purpose, to-wit
protection of the water resources. The ERP program is often
described as regulating water quality and water quantity and
protecting natural water or wetland systems. The specific
permitting criteria that address each of these areas of protection are
found in each district's regulations. For the St. Johns River Water
Management District," the permitting criteria are found in sections
40C-4.301 and 4C-4.302 of the Florida Administrative Code. Section
40C-4.301 of the Code applies to all construction, alteration,
operation, maintenance, removal or abandonment of surface waters
management systems whether in uplands, wetlands or other surface

12. FLA. ADMIN. CODE R. 40C-4.021(26) (2000).

13. A number ofexemptions from ERP requirements for specific activities are found in both
the statutes and regulations. FLA. STAT. §§ 373.406,403.813 (2000); FLA. ADMIN. CODER. 40C-
4.051 (2000). One of the most significant exemptions is the exemption for the alteration of the
topography of the land by agricultural, silvicultural, and horticultural activities.

14. Chapter 373, Florida Statutes authorizes the water management districts to require
permits to protect the water resources of the District. Section 373.413 addresses the
construction and alteration of systems. Section 373.416 addresses the maintenance and
operation of systems. Section 373.426 addressees the abandonment and removal of systems.
FLA. STAT. §§ 373.413, .416, .426 (2000).

15. Each water management district, except for the Northwest Florida Water Management
District, has its own ERP regulations. All of these regulations, however, share many
similarities. For the purposes of this article, the St. Johns River Water Management
District's regulations, found at FLA. ADMIN. CODE R. 40C-4, will be used for illustrative
purposes. The South Florida Water Management District's regulations are found at FLA.
ADMIN. CODE R. 40E-4, the Southwest Florida Water Management District's rules are found
at FLA. ADMIN. CODE R. 40D-4, and the Suwannee River Water Management District's rules
are found at FLA. ADMIN. CODE R. 40B-4.
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waters. The application of section 4.302 of the Code is limited to
activities that occur in, on, or over wetlands or other surface
waters. 16

Among other things, the criteria in 40C-4.301 of the Florida
Administrative Code expressly prohibits any activity that would
cause adverse water quantity impacts, cause or contribute to a
violation of a state water quality standard, or cause adverse impacts
to the functions provided to fish and wildlife by wetlands and other
surface water. Parroting the language of subsection 373.414(a),
Florida Statutes, section 40C-4.302 of the Florida Administrative
Code contains the public interest balancing test from the old
Wetland Resource Management program, which requires
consideration of seven different factors relating to water resource
protection. The water quantity and water quality criteria in these
rules often can be met through engineering design solutions, 17

whereas the criteria related to protecting wetland functions often
are met through either avoiding wetland impacts or providing
mitigation to offset impacts to wetlands.'"

C. Enforcement Authorities

1. Legal Authorities

Chapter 373, Florida Statutes, provides a number of authorities
for water management districts to bring administrative, civil and
criminal enforcement actions against violators of water
management district statutes, rules, permits, and orders. Parts I
and VI of chapter 373 contain general enforcement authorities that
apply to all water management district regulatory programs,
whereas authorities specific to environmental resource permitting
are found in Part IV. The authority for administrative enforcement
is found in section 373.119, Florida Statutes, which provides that

16. The two different sets of permitting criteria reflect the origins of the ERP program.
Prior to the effective date of the ERP program, October 1995, two separate but overlapping
regulatory programs governed land development in Florida the Management and Storage of
Surface Waters ("MSSW") program in Chapter 373, Florida Statutes, and the Wetland
Resource Management Program ("WRM", often referred to as "dredge and fill") from Chapter
403. The old MSSW program addressed land activities whether in uplands or wetlands,
whereas the scope of the WRM program was limited to activities in wetlands. When the two
programs were merged, as part of a legislatively-mandated streamlining effort, to form the
ERP program, the bulk of both sets of criteria were retained.

17. District rules contain a number of "presumptive design" criteria, which if met provide
a presumption that the applicable criteria will be met. FLA. ADMIN. CODE R. 40C-42.026
(2000).

18. Subsection 373.414(b), Florida Statutes, expressly provides that if an applicant is
unable to otherwise meet the criteria of section 373.414, it may propose mitigation to offset
the impacts from the regulated activity. FLA. STAT. § 373.414(b) (2000).

[Vol. 17:1
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the same way as sections 373.119 and 373.430, Florida Statutes. In
Harbor Utilities, the court was persuaded by the fact that the
corporate officer/director had repeatedly represented that he held
managerial authority to take "whatever action necessary" to bring
the facility into compliance, yet failed to do so. The court found that
the statutes at issue expressly assess liability against "persons,"
which includes individuals, and that there is no language in the
statute to limit civil liability to permittees and facility owners
only.112 Likewise, there is nothing in the relevant provisions of Part
IV of chapter 373 that would limit liability. Thus, personal liability
may be a viable option for water management districts to pursue in
bringing enforcement actions for violations of water management
district rules or permits.

VI. ENVIRONMENTAL LAWS THAT LOOK BEHIND THE CORPORATE
SHELL

Some current laws do exist that allow a permitting agency to
take into consideration the people behind the corporate form in the
permitting process. For example, the Florida Department of
Environmental Protection may refuse to issue a waste management
facility permit to an applicant based on that applicant's past
conduct."' If the applicant has repeatedly violated the laws and
rules governing the operation of waste management facilities and
is deemed "irresponsible" by DEP, the applicant may find its permit
application denied."4 What gives this section its "teeth" above and
beyond the general rule allowing DEP to deny a permit based on
past conduct," 5 is the DEP's authority to look behind the applicant's
corporate form in its permitting process for waste management
facilities. DEP has defined the term "applicant" in this section to
include:

112. Harbor Utilities, 684 So. 2d at 303.
113. FLA. STAT. § 403.707(8) (2000).
114. See id.; FLA. ADMIN. CODE. R. 67-701.320(3)(2000). "Irresponsible" means:

[Ain applicant owned or operated a solid waste management
facility in this state, including transportation equipment or
mobile processing equipment used by or on behalf of the
applicant, which was subject to a state or federal notice of
violation, judicial action, or criminal prosecution for activities
that constitute violations under Chapter 403, Fla. Stat., or the
rules promulgated thereunder, and could have prevented the
violation through reasonable compliance with Department
rules.

FLA. ADMIN. CODE. R. 62-701.320(3)(b) (2000).
115. FLA. ADMIN. CODE. R. 62-4.070(5) (2000).

[Vol. 17:1118
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[T]he owner or operator of the facility, or if the owner
or operator is a business entity, a parent or
subsidiary corporation, a partner, a corporate officer
or director, or a stockholder holding more than 50
percent of the stock of the corporation." 6

By broadly defining applicant to allow DEP to look behind the
corporate form, DEP can learn the identity of the actual operators
of the proposed waste management facility will be. If a business
entity or person has violated the waste management laws in the
past, they cannot hide that past conduct under the shell of a new
entity. The Florida Secretary of State cannot be used by a past
violator to expunge a history of noncompliance through a simple
change of names. The past conduct of that entity or person, no
matter under what name or form that conduct occurred, can be used
by DEP to determine if the current permit applicant has provided
reasonable assurances that it will comply with the agency's laws
and rules.

The laws of Florida are not unique in considering an applicant's
past violations during the permitting process or in factoring a
party's history of noncompliance in the penalty amount for
violations of environmental laws. Common to a number of federal
environmental permitting programs is the requirement that past
violations be considered by the trier of fact in determining the
amount of the civil penalty. These types of laws are found in the
Clean Water Act," 7 the Section 404 wetlands permitting program
administered by the U.S. Army Corps of Engineers," 8 the Clean Air
Act,"9 the Toxic Substances Control Act, 2 ° and the Surface Mining
Control and Reclamation Act.' 2 '

The Surface Mining Control and Reclamation Act deserves
special attention because it not only contains statutory language
concerning past violations for determining penalties, but also
addresses the issues raised in this article the use of various
business entities to mask the actual controlling parties to obtain a
permit unsoiled by past violations. The application for a surface
coal mining and reclamation permit requires, in part, the following
information:

116. FLA. ADMIN. CODE. R. 67-701.320(3)(a) (2000).
117. 33 U.S.C. § 1319(d) (2000).
118. Id. § 1344(s)(4).
119. 42 U.S.C. § 7413(e)(1) (2000).
120. 15 U.S.C. § 2615(a)(2)(B) (2000).
121. 30 U.S.C. § 1268(a) (2000).
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[I]f the applicant is a partnership, corporation,
association, or other business entity, the following
where applicable the name and addresses of every
officer, partner, director, or person performing a
function similar to a director, of the applicant,
together with the name and address of every person
owning, of record 10 per centum or more of any class
of voting stock of the applicant and a list of all names
under which the applicant, partner, or principal
shareholder previously operated a surface mining
operation within the United States within a five-year
period preceding the date of submission of the
application.122

[A] statement of whether the applicant, any
subsidiary, affiliate, or persons controlled by or under
a common control with the applicant, has ever held a
Federal or State mining permit which in the five-year
period prior to the date of submission of the
application has been suspended or revoked has had
a mining bond or similar security deposited in lieu of
bond forfeited and, if so, a brief explanation of the
facts involved.12

Usually, a permit application is signed only by the president or
managing partner of the entity, and the agency has no means of
learning the names of the other individuals involved in the business
entity. By requiring the information stated above in a permit
application, the issuing agency quickly learns who the real people
are behind the entity applying for the permit. It is the people who
run the business that concern the permitting agencies.
Corporations and limited liability companies do not make decisions,
the people who occupy the seats on the board of directors and act as
officers make the decisions. They are the ones who decide if the
business entity will comply with the permit condition and they are
the ones who decide when and how to violate the permit.

While some of the information may be available from the entity's
state division of corporations or other state agency, the respective
state will have on file only that information that was submitted in
the articles of incorporation or other documents forming the

122. 30 U.S.C. § 1257(b)(4) (2000).
123. Id. § 1257(b)(5).
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business entity. 124 Most states require a new business entity to file
the names of the initial officers but there is no requirement that the
state be kept appraised of stock ownership.

The requirement in the surface coal mining and reclamation
permit that all persons owning 10 per centum or more of any class
of voting stock be listed is important because there is no
requirement that either an officer or director of a corporation or
limited liability company own stock in that company. Compensation
for both types of positions can be in cash or services. 2 ' And, while
the board of directors may set policy and the officers control the day-
to-day operations, the stockholders can use their ownership interest
to control the business. The stockholders vote for the board of
directors and can obviously back those individuals who will carry
out the wishes of the major stockholders. 26 The "10 per centum of
stock" requirement prevents an individual from setting up straw
men as officers and directors of business and continuing to control
the business through his or her majority ownership of stock. The
owner of the business cannot hide behind those officers and
directors and claim ignorance of the activities of the business.

The purpose of requiring this information in the surface coal
mining and reclamation application is to alert the permitting agency
of those individuals who were responsible for or involved in permit
violations in the past. This information can then be used by the
agency in determining whether the permit applicant has provided
sufficient reasonable assurances that the applicant will comply with
the conditions of the permit. If some of the individuals listed on the
permit application have a history of permit violations, then the
agency can use that history of noncompliance as grounds for
requiring additional assurances before issuing the permit.

Although there are a number of environmental laws that
authorize environmental agencies to look behind the corporate shell,
Florida law currently does not contain any such provision that
would authorize a water management district to do so in enforcing
the provisions of part IV of chapter 373.

VII. CONSIDERATIONS FOR CHANGE

If the water management districts desire to enhance their ability
to enforce the environmental laws that they administer, there are
a number of changes in their practices, regulations, and statutes

124. See FLA. STAT. § 607.0202 (2000). The articles of incorporation for corporation must
contain the name and address of the individuals who are to serve as the initial directors.
125. Id. § 607.08101.
126. Id. § 607.0803(3) (2000).
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that could be considered. First, the water management districts
could focus their enforcement efforts on aggressively pursuing
corporate principals of developer corporations that lack assets to
bring projects into compliance or pay the necessary penalties by
seeking to either pierce the corporate veil or pursue personal
liability against corporate principals who personally participate in
the environmental wrongdoings. Both of these options are available
without any changes to existing law. However, as described above,
the agencies would bear a heavy burden and the processes for
obtaining such judgments can be cumbersome.

Another option that the water management districts may want
to consider is pursuing statutory changes that would allow the
consideration of corporate principals or related corporate entities in
both determining whether reasonable assurances have been
provided to issue a permit and in assessing penalties for violations
that occur. Such statutory changes could involve changes to the
definition of permit "applicant" to include not only the business
entity that is applying for the permit itself, but also any corporate
principal or related business entity. Similarly, statutory changes
could be made that would make it clear that in either assessing a
penalty informally through a voluntary consent order or in seeking
to have a circuit court assess a penalty, the water management
districts would have the authority to take into account the past
water management violations of not only the business entity that is
the permittee or the violator, but also of any principal of the
corporation or related business entity. An approach similar to this
was pursued by the DEP during the 2001 legislative session. The
DEP staff drafted legislation to address the concepts discussed
above. 127 The bill, entitled "The Florida Performance Based
Environmental Permitting Act," 28 would have, among other things,
required a permit applicant to provide information not only on its
past activities but also on the past activities of its related entities.
The bill also would have authorized FDEP to evaluate the
compliance history of the corporation and its related entities based
on a point system in determining whether to issue a permit.
Finally, the bill would provide incentives for permit applicants and
other related entities with good compliance history. The draft
legislation contained the following definitions:

127. FDEP staff worked at models from other states at Florida's solid waste permitting
laws, at tax and bankruptcy laws and at various debarment programs in developing the draft
legislation. Telephone interview with Jack Chisholm, FDEP attorney (Mar. 14, 2001).
128. FLA. HB 1627 (2001); FLA. SB 2112 (2001), available at httpJ/www.oeg.state.fl.us (last

visited Apr. 25, 2001).
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"Applicant" means the owner, operator, or president
of the proposed activity requiring a permit as well as
the permittee if different from the owner, operator, or
president.

"Related entities" means (1) an individual who is or
was an officer, manager or partner of applicant
during the past five years if the individual has or had
operational control of the applicant or the applicant's
environmental affairs, (2) a business entity where
that individual worked, (3) a stock holder who owns
more than 50 percent of the applicant, and (4) a
parent corporation.

Although the bill did not pass and died in committee without much
serious consideration, the concepts of considering related entities in
determining whether to issue a permit are important concepts that
should be considered in future legislative changes. Notably, the
definition of "applicant" proposed in the bill includes the term
"operator." The inclusion of this term would make clear that
corporate principals or parent corporations that play an active role
in the operations of the corporation, may have personal liability for
environmental violations under the Supreme Court's Bestfoods
approach.

If the water management districts pursue an approach similar
to that set forth in the bill, a component could be a statutory change
modeled on existing statutes such as the federal Surface Mining
Control and Reclamation Act, described above, which requires that
business entity applicants provide information on officers, partners,
directors, and shareholders and a statement of whether any related
entity has held a permit which has been revoked or suspended.

A third consideration for the water management districts would
involve statutory changes of a different nature. Water management
districts should consider whether to pursue statutory changes that
would require corporate permit holders to notify the district within
a specified period of time prior to their dissolution. This would
allow the water management district to have notice of the
impending dissolution in time to pursue any enforcement actions
necessary to bring the permitted project into compliance prior to the
corporate dissolution. This option has several drawbacks however.
First, with regard to involuntary administrative dissolution, it is
unlikely that the permit holder would be able to provide notice prior
to such dissolution. More importantly, however, notice of
dissolution does not address the true issue which is the problem of
the corporation whether dissolved or still in existence, failing to
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have sufficient assets itself to either carry out the activities
necessary to bring the project into compliance or to pay an
appropriate penalty.

To address these concerns, perhaps a better option for the water
management districts to consider is a requirement that all permit
applicants provide financial assurances in the form of a performance
bond or letter of credit, up front before obtaining a permit, in an
amount sufficient to cover the costs of properly constructing the
surface water management system as well as the costs of properly
maintaining such system and the costs of addressing problems with
the system that may occur in the future. Although this approach
would place a burden on the permit applicants who do not have a
history of noncompliance and who do follow the rules, it would
ensure that sufficient financial resources would be available to
ensure that projects were properly built and maintained. If the
water management districts do not find it appropriate to place the
financial assurance burden on all permit applicants, another option
would be for the water management districts to limit the
requirement for financial assurance to permit applicants that either
themselves have a history of noncompliance with water
management district rules or whose corporate principals and/or
related business entities have a history of noncompliance with water
management district rules. This could be accomplished without a
statutory change. Existing statute sections 373.413 and 373.416
already authorize the water management districts to impose such
reasonable conditions as are necessary to assure that the
construction alteration, operation, or maintenance of a system will
not be harmful to the water resources of the district. These
provisions provide sufficient authority for the water management
districts to adopt regulations that impose conditions requiring
financial assurance on permit applicants whose corporate principals
or related business entities have shown a history of compliance
problems such that financial assurances are necessary to ensure
that the permitted project will not cause harm to the water
resources of the district.

VIII. CONCLUSION

To resolve the tension between environmental protection and
corporate protection, a delicate balance must be struck to ensure
that goals of corporate protection are not exalted above the
important public policy goals of environmental protection. A
number of options exist for water management districts to enhance
their enforcement of environmental laws despite the tendency of the
developers to form new business entities for each project or phase
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of a project. Some of these options can be pursued through existing
laws such as under the theory of corporate veil piercing or personal
liability. Other options would have to be accomplished through
either statutory changes to authorize water management districts
to consider the past violations of corporate principals and related
business entities in determining whether to issue a permit and in
determining the amount of a penalty to be assessed. Other options
would not require statutory changes but, instead, could be
accomplished through rule changes such as an option that would
require permit applicants with a history of noncompliance or whose
corporate principals or related business entities have a history of
noncompliance to provide financial assurance that a project will be
properly carried out and maintained prior to obtaining a permit.




