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INTRODUCTION

The struggle for gender equality in the United States is generally
considered to be incremental, advancing in fits and starts when the
circumstances of history or the tenacity of litigants and advocates has
provided an opening for renewed calls for justice and equality. Without
specific constitutional guarantees of women's rights and equality,
women's rights activists have pursued the approach that the status quo
can change if it is vigorously challenged, either through politics, the
courts, or grass roots advocacy. From Myra Bradwell' to Lilly
Ledbetter,2 courageous American women have challenged existing rules
in order to secure greater rights for generations of women to come.
Because gender equality is not protected explicitly in the American
Constitution, therefore, American women have found avenues within
the existing legal order to advance the goal of equality.
Notwithstanding the American experience, modem Constitutions
reflect modem times. Understanding that barriers continue to exist that
prevent women from realizing their full social, political, and economic
potential, many countries around the world have adopted various
constitutional provisions aimed at promoting not only equal opportunity, but that require governments to take action to secure actual and
substantive equality for women.3 This shift must be understood in the
context of an evolving understanding of the role of the state in the postWorld War II era, along with a heightened sensitivity to discrimination
and its degrading effects on political stability and economic growth.4
1. See infra note 25.
2. See Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618, 621 (2007) (rejecting
Ledbetter's claim of gender discrimination based on pay inequality); see also Lilly Ledbetter
Fair Pay Act of 2009, Pub. L. No. 111-2, 123 Stat. 5 (codified as amended in scattered sections
of 29 and 42 U.S.C.).
3.

See generally HELEN IRVING, GENDER AND THE CONSTITUTION: EQUITY AND AGENCY

(2008) (examining from a comparative constitutional
perspective how women have engaged in constitutional processes); THE GENDER OF
CONSTITUTIONAL JURISPRUDENCE (Beverly Baines & Ruth Rubio-Marin eds., 2005) (collecting
essays on constitutional protection of women's rights in countries around the world).
4. Cf Beverley Baines & Ruth Rubio-Marin, Introduction: Toward a Feminist
ConstitutionalAgenda, in TIHE GENDER OF CONSTITUTIONAL JURISPRUDENCE, supra note 3, at 7
(describing how constitutional provisions expressly protecting women's rights "only became a
general trend in postwar constitutionalism.").
IN COMPARATIVE CONSTITUTIONAL DESIGN
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Moreover, with respect to countries such as Iraq and Afghanistan,
constitutional building processes after a foreign military intervention are
often influenced by the prominent role of the United Nations, NGOs
rule of law and other constitutional consultants, as well as foreign aid.
Notions of consensus-building and legitimacy have consequently
changed as previously disenfranchised groups are given a voice in the
constitutional drafting process. Thus, while the American Constitution
of 1789 boasts longevity, protection of fundamental rights and a stable
political regime, all fundamental to a prosperous and well-functioning
society, incorporation of vastly divergent perspectives from women and
minorities in the constitutional building process is simply not a part of
the American experience.
With respect to gender equality, a fairly common approach in
modem Constitutions to address past discrimination against women is to
"fast track" women's ascension to leadership positions through
constitutional provisions that reserve seats for women politicians in
national assemblies.6 By ensuring female representation in elected
positions, quota advocates assert that women politicians can advocate in
ways to help break the legal, social, and economic barriers to women's
full and substantive equality.7 The importance of constitutionally
mandated gender quotas to ensure female political participation,
especially in post-conflict societies where women have been repressed,
must be understood by looking beyond the American constitutional
framework of formal equality and equal opportunity.8 Instead, gender
quotas must be viewed through the lens of other political and
constitutional contexts, where such quotas are seen as an important
mechanism to move past historical circumstances of gender
5.

Cf

JANE STROMSETH ET AL., CAN MIGHT MAKE RIGHTS? BUILDING THE RULE OF LAW

AFTER MILITARY INTERVENTIONS 350-52 (2006) (describing modem reconstruction processes in

post-conflict societies and the role of U.N. agencies and other actors in rule of law assistance).
6. See generally Drude Dahlerup, Will Gender Balance in Politics Come by Itself?, in
WOMEN AND

LEADERSHIP:

THE STATE OF PLAY AND STRATEGIES FOR CHANGE (Barbara

Kellerman & Deborah L. Rhode eds., 2007) [hereinafter WOMEN AND LEADERSHIP] (describing

the use of electoral gender quotas in countries around the world); Pippa Norris, Opening the
Door: Women Leaders and Constitution Building in Iraq and Afghanistan, in WOMEN AND
LEADERSHIP, supra (describing gender quotas generally and also in the context of Iraq and
Afghanistan).
7. See infra Part I (discussing the use of gender quotas and a comparison to the approach
to gender equality used in the United States).
8. See infra notes 29-39 (discussing the differences between the formal and substantive
approaches to guaranteeing gender equality); see also Darren Rosenblum, Parity/Disparity:
Electoral Gender Inequality on the Tightrope of Liberal Constitutional Traditions, 39 U.C.
DAVIS L. REV. 1119, 1133-34 (2006) (referring to gender quotas as "a pariah among policies"
and examining why legislative gender quotas are not used in the United States based on "the
liberal democratic process [that] leads to an insistence on equality of opportunity, not equality of
outcome.").
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discrimination and toward the rule of law. 9
This Article explores the constitutional drafting processes in postwar Iraq and Afghanistan with a specific focus on efforts to improve
women's rights, including the incorporation of gender quotas for the
new national legislatures in both countries. The purpose of this Article,
however, is not to analyze whether the use of gender quotas in Iraq and
Afghanistan was appropriate. Rather, the purpose of this Article is to
open discussion and critical debate on developing a comprehensive
constitutional strategy for women's empowerment that focuses not only
on achieving greater political participation and protection of individual
rights, but also focuses on the constitutional design of judicial institutions in these emerging democracies.
The need for such a comprehensive strategy is exemplified in the
constitutional drafting histories that resulted in the new Constitutions in
Afghanistan and Iraq. Women in both societies, and Afghanistan in
particular, have not only been subjected to gender-based violence, but
also laws and social norms that discriminate against women and prevent
both equal and substantive equality. With the American military
interventions in Afghanistan and Iraq, women's groups in these
countries were qiven an opportunity to seize a "constitutional moment"
for themselves, and joined by international women's rights groups,
insisted upon representation in the emerging governments. In turn, both
new Constitutions contain not only express guarantees of women's
rights, but precommitments to women's representation in their newly
created national legislatures." At the same time, however, the effectiveness of the constitutional equality and quota guarantees is potentially
undermined through the establishment of judicial institutions that may
reflect patriarchal rather than abstract rights-based approaches to
9. See infra Part I (discussing gender quotas in countries around the world, as well as
provisions for gender quotas in the U.N. Convention on the Elimination of All Forms of
Discrimination Against Women).
10. See Vicki C. Jackson, What's in a Name? Reflections on Timing, Naming, and
Constitution-Making, 49 WM. & MARY L. REV. 1249, 1250-51 (2008) (asserting that the
dismantling of the repressive governments in Iraq and Afghanistan may improve the context for
"constitutional moments," as described by Professor Bruce Ackerman, where there is a genuine
opportunity for popular involvement and investment in the constitutional drafting process that
may transform how both society and political leaders view the formation of rights).
11. See infra Parts II.A.2 & II.B.2 (discussing women's rights in the new Constitutions of
Afghanistan and Iraq). There are a variety of sources for finding English translations of the
Constitutions of Afghanistan and Iraq. Slight variations may occur in translation with significant
meaning, such as "shall" versus "should" in describing governmental obligation. For purposes
of this Article, the English translation of the Afghan Constitution was obtained from the
International Constitutional Law Project, at http://www.servat.unibe.ch/icl/. The English
translation of the Iraqi Constitution was accessed for the website of the U.N. Refugee Agency
(UNHCR), at http://www.unhcr.org/refworld/docid/454f50804.html.
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judicial review.12
Even with a comprehensive approach to constitutional drafting to
include judicial design, it is easy to be skeptical about whether the
constitutional gender quotas in Afghanistan and Iraq will bring about
any "fast track" substantive change in the lives of most women in these
countries. Deeply ingrained social and religious attitudes about the role
of women in Islamic society may infect interpretation of both the
Afghan and Iraqi Constitutions. For example, both Constitutions
incorporate Islam into the law of the land. 14 This is not to suggest that
Islam is incompatible with gender equality, but that many social norms
which discriminate against women in conservative Islamic countries
such as Afghanistan (and possibly emerging in Iraq) are founded in
various interpretations of Islam.15 Moreover, there are tremendous, and
potentially insurmountable, obstacles to the notion that there is such a
thing as a "fast track" approach to women's equality in post-conflict
societies either ripped with violence, plagued with illiteracy, or lacking
independent, competent and well-functioning judiciaries and government ministries.16
The lingering question thus remains whether these quotas will have
any meaningful "fast track" impact on not only improving the status of
women in conservative Islamic societies, but on pushing either nation
12. See infra Parts II.A.3, II.B.3 & III.B.1, 2 (discussing the judicial design features of
the Iraqi and Afghan Constitutions).
13. For a discussion of the problems with judicial interpretation in Afghanistan and Iraq,
see infra Part III.B.
14. See infra Parts II.A.3 & II.B.3 (discussing the provisions regarding Islam as a source
of law in the Afghan and Iraqi Constitutions, respectively).
15. See generally JAMAL BADAWI, GENDER EQUITy INISLAM: BASIC PRINCIPLES (1995)
(discussing differences between cultural practices and the normative teachings of Islam);
Christie S. Warren, Lifting the Veil: Women and Islamic Law, 15 CARDozo J.L. & GENDER 33
(2008) (describing the historical evolution of women's roles in the development of Islamic law).
As Warren describes, the emergence of stricter limitations on women's rights in some Islamic
societies was the result of patriarchal control over the development of Islamic law and cultural
practices after the death of the Prophet:
Despite their early contributions to the development of the law, Muslim women
were removed from public and political life soon after the death of the Prophet.
Male societal domination, firmly in place before the revelation of the Qur'an,
resumed with a vengeance after the Prophet died, and advances that had been
made in the area of women's rights began to erode . . .. Since the patriarchal
value system did not allow the participation of women in public life, Qur'anic
scholarship and the interpretation of Islamic law became the exclusive province
of men. The resulting impact on women's legal rights was severe and
predictable.
Id. at 45-46 (internal footnotes omitted).
16. See infra Part III.A (discussing the problems of violence in Afghanistan and Iraq).
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toward a culture of lawfulness and constitutionalism. Obviously, the
immediate needs to quell violence, improve education and economic
opportunity, and develop the capacity of government institutions are
critical to the success of each nation's new Constitution and government
as a whole. Nevertheless, this Article posits that while gender quotas in
Afghanistan and Iraq have provided an immediate and tactical success
for women's groups, the strategy for women's empowerment through
constitutional change should also include a multi-dimensional approach
to ensure long-term entrenchment of women's equality in the context of
the Islamic state.' 7 Without seizing the "constitutional moment," 8
however it is defined, to also ensure incorporation of women's voices
into the interpretation of the new Constitutions and laws, as well as
potentially conflicting provisions on women, motherhood, equality,
Islam, and democracy, the goal of securing women's equality may
remain inchoate.
As such, a comprehensive approach to women's empowerment
through constitutional change must include an agenda relating to
judicial design and reform. Women in Afghanistan and Iraq must
remain vigilant (in the face of grave threats) in keeping the issue of
women's equality and participation at the forefront of politics and grass
roots advocacy. A more holistic strategy must focus on incorporating
women's perspectives into the judicial processes that will shape the
development and interpretation of the law and constitutional guarantees
in Afghanistan and Iraq. This may occur not only through women's
participation in constitutional advocacy and drafting, but also through
women serving as judges in formal and informal justice systems and
through support for judicial capacity-building in general. 19
The American experience regarding the importance of the judicial
perspective is telling. It shows that with or without the existence of
compulsory representation of women in politics, and with or without a
perceived commitment to constitutionalism and the rule of law,
patriarchal attitudes by judges may influence outcomes relating to
17. See Baines & Rubio-Marin, supra note 4, at 4 (advocating constitutional strategy for
women's rights advocates to address, among other things, litigation of constitutional claims, the
development of specific constitutional provisions guaranteeing women's equality and diversity,
and women's economic, political, social, and reproductive rights).
18. See Jackson, supra note 10, at 1250.
19. See IRVING, supra note 3, at 134 ("Women cannot achieve legal equality or exercise
agency as members of the constitutitonal community unless they are able to own and enforce
their country's Constitution on both sides of the bench, as judges on the constitutional court, as
counsel appearing before the court, or as applicants seeking remedies for breaches."); see also
Anita F. Hill, What Diference Will Women Judges Make? Looking Once More at the "Woman
Question," in WOMEN AND LEADERSHIP, supra note 6, at 177 (arguing that women judges make
a difference because at a minimum, "equality and fairness demand greater diversity in race,
ethnicity, and gender in judicial appointments.").
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women's equality. The infamous quote from Justice Bradley in
Bradwell v. Illinois exemplifies this point:
The humane movements of modem society, which have for their
object the multiplication of avenues for women's advancement,
and of occupations adapted to her condition and sex, have my
heartiest concurrence. But I am not prepared to say that it is one
of her fundamental rights and privileges to be admitted into every
office and position, including those which require highly special
qualifications and demanding special responsibilities . . .. [A]nd,

in my opinion, in view of the peculiar characteristics, destiny,
and mission of woman, it is within the province of the legislature
to ordain what offices, positions, and callings shall be filled and
discharged by men, and shall receive the benefit of those energies
and responsibilities, and that decision and firmness which are
presumed to predominate in the sterner sex.20
When judiciaries enforce patriarchal norms and dismiss women's
perspectives, equality may seem remote notwithstanding constitutional
provisions that create equal rights for women. Moreover, even in
Western societies, political firestorms can quickly emerge by
recognizing that women may bring a unique perspective to
constitutional interpretation and decision-making. For example, during
the confirmation proceedings for Justice Sonia Sotomayor to the U.S.
Supreme Court, conservative opposition to the nomination persisted
over whether her perspective as a woman, or more precisely, a Latina
woman, 2 1 would impact her interpretation of the Constitution, notwithstanding the fact that she was first appointed to the federal bench by a
Republican president.2 2 Even in America, therefore, the notion that
women judges have a distinctive perspective that can contribute to the
development of the law is controversial.
To understand the context in which gender quotas have come to be
seen as a critical tool for advancing women's equality in modem
constitutional building, Part I of this Article introduces the general
development and use of constitutional and other legal means to secure
seats for women in elected legislatures, contrasting this approach with
the formal equality, case-by-case approach followed in the United
20. Bradwell v. Illinois, 83 U.S. (16 Wall.) 130, 142 (1873) (Bradley, J., concurring).
21. See Kimberle Williams Crenshaw, Twenty Years of CriticalRace Theory: Looking
Back to Move Forward,43 CoNN. L. REv. 1253, 1345 n.268 (2011) (discussing the controversy
over Justice Sotomayor's "Latina woman" comment).
22. For biographical information about Justice Sonia Sotomayor, see the Biographical
Directory of Federal Judges, available through the website of the Federal Judicial Center at
http://www.fjc.gov/history/home.nsf/page/judges.html.
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States.
Part II then describes how gender quotas came to be included in the
new Constitutions of Afghanistan and Iraq, despite the fact that
Americans, committed to the formal equality approach, led the
invasions and post-conflict reconstruction. In particular, this part details
the role of international and domestic women's rights advocates in
securing those provisions. Part II also explores the constitutional
provisions in these countries relating to the creation of independent
judiciaries to interpret the law, especially in light of other constitutional
provisions incorporating Islamic law and tradition.
In Part III, the Article argues that the challenges that exist in both
Afghanistan and Iraq for the successful implementation of these quotas,
both in terms of securing immediate seats in parliament, and in terms of
long-term prospects towards improving the status and conditions of
women in both countries, may be overwhelming in the absence of
security and education in the first instance. Even if these problems are
resolved, however, Part III asserts that the enforcement-side constraints
in governments with weak and patriarchal judicial systems remain a
long-term roadblock to any "fast track" equality. Specifically, Part III
details the weaknesses of the judicial framework and capacities in these
two countries as a barrier to effective empowerment of women through
the law. Addressing these weaknesses in judicial capacity must be a
critical component of the constitutional agenda of women's rights
activists in Afghanistan and Iraq.
Finally, in Part IV, this Article concludes that gender quotas alone
are insufficient to bring marked progress towards gender equality in
either Afghanistan or Iraq. While these gender quotas purported to
follow European models of "fast track" integration of women into
leadership positions, ultimately (if or when the security and economic
situation ever allows), the "incremental" approach typified in the
American civil rights experience may emerge as a backstop against
failures in the political process to realize the guarantees provided in the
new Constitutions. Thus, while quotas may be a useful tool in
incorporating women into political life at present, women's rights
advocates should consider a multi-tiered, integrated constitutional
strategy that will (1) ensure participation of women not just in the
legislative process, but also in the judicial process as either attorneys,
judges, or potential litigants; (2) improve judicial capacity; and (3)
focus on judicial design (including the qualifications of judges who will
interpret constitutional provisions and Islamic law) and how judicial
review will be exercised.
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PART I: THE DEVELOPMENT OF CONSTITUTIONAL QUOTA SYSTEMS
TO SECURE WOMEN'S PARTICIPATION IN GOVERNMENT

The incorporation of legislative gender quotas in the Constitutions of
Afghanistan and Iraq reflects the evolution of approaches to
constitutionally entrench women's equality. In part, the emergence of
such quotas reflects the historical failure of general equality guarantees
to actually protect the fundamental rights of women, including the right
to vote and participate in political and economic life. The American
Constitution provides a good example of this problem. The U.S.
Constitution is undoubtedly unique and successful for many reasons,
including its longevity and sustainability through incredible historical
changes and the stress of civil war, as well as its commitment to
fundamental rights. Even so, the recognition of women's rights under
the Constitution was a very slow process that evolved over time and did
not gain traction until the twentieth century. For example, even with the
post-Civil War ratification of the Fourteenth Amendment guaranteeing
equality for all citizens, the Supreme Court continued for years to reject
challenges to state laws that expressly discriminated against women.23
Even the basic right to vote (central to the democratic form) was not
guaranteed to American women until the twentieth century. 24
Because the U.S. Constitution does not specifically guarantee equal
rights to women, the recognition of women's rights in the United States
has been a product of judicial interpretation of the Fourteenth
Amendment. Early after the ratification of the Fourteenth Amendment,
which expressly recognizes equal protection and guarantees the
privileges and immunities of citizenship, courageous American women
such as Myra Bradwell attempted to extend the rights guaranteed under
the Fourteenth Amendment to women. The 1873 decision of the
Supreme Court of the United States in Bradwell v. Illinois25 rejected
Bradwell's constitutional challenge to an Illinois law barring her from
the practice of law because of her gender.26 Soon thereafter, in Minor v.
Happersett,27 the Court also held that the federal privileges and immunities guaranteed in the Fourteenth Amendment did not include a
23.

See Reva B. Siegel, Gender and the United States Constitution: Equal Protection,

Privacy, and Federalism, in THE GENDER OF CONSTITUTIONAL JURISPRUDENCE, supra note 3, at

307.
24. See U.S. CONST. amend. XIX.
25. In Bradwell v. Illinois, 83 U.S. (16 Wall.) 130 (1873), Myra Bradwell challenged an
Illinois law that barred her from the practice of law because of her gender, claiming that the law
violated the privileges and immunities guarantees of Section One of the Fourteenth Amendment.
26. Id. at 139 (holding that the right to be admitted to the practice of law is not one of the
privileges and immunities guaranteed in the Fourteenth Amendment).
27. 88 U.S. (21 Wall.) 162 (1875).
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woman's right to vote. 28 One hundred years after Bradwell and
Happersett, the United States still grappled with how gender equality
could best be guaranteed in constitutional form. 29 In the early 1980s, the
Equal Rights Amendment (ERA) failed to gain the necessary
ratification of the states after passing both houses of Congress.3 o This
defeat corresponded to a shift away from efforts to gain explicit constitutional guarantees for women's equality to proceeding along with the
case-by-case approach successful in securing incremental improvements
in the rights of minorities. 3 1 This new strategy led to such landmark
decisions as Reed v. Reed,3 2 which applied the Equal Protection Clause
to prohibit discrimination against women (albeit subject only to the
rational basis test). 33 With the abandonment of the ERA and the success
of gender rights litigation under the Fourteenth Amendment, the formal
equality approach to assessing gender discrimination became firmly
entrenched in American constitutional jurisprudence. 34
Outside the United States, however, a different approach to securing
women's equality emerged. Whether because of differing conceptions
of equality or the role of the state, many countries have moved toward
explicit mechanisms to bring about substantive women's equality rather

28. Id. at 178 ("[T]he Constitution of the United States does not confer the right of
suffrage upon any one, and that the constitutions and laws of the several States which commit
that important trust to men alone are not necessarily void.").
29. See Kathleen M. Sullivan, ConstitutionalizingWomen's Equality, 90 CALIF. L. REV.
735, 739 (2002) ("In the absence of gender-specific constitutional text, the story of
constitutionalizing American women's equality is a story of creative interpretation of the Equal
Protection Clause and of advocates' bravado.").
30. Nancy Millar, Note, Envisioning a U.S. Government That Isn't 84% Male: What the
United States Can Learn from Sweden, Rwanda, Burundi, and Other Nations, 62 U. MIAMI L.
REV. 129, 148 (2007) (describing the failure of the ERA to gain ratification by the necessary 38
states, falling short with only 35); see also Mary Becker, The Sixties Shif to Formal Equality
and the Courts: An Argument for Pragmatismand Politics, 40 WM. & MARY L. REV. 209, 24647 (1998) (describing opposition to the ERA in the early 1970s after the Supreme Court's 1973
decision in Roe v. Wade mobilized abortion opponents).
31. Cf Becker, supra note 30, at 216-29 (describing the work of President Kennedy's
Presidential Commission on the Status of Women that studied the ERA and noting the eventual
decision to pursue women's equality through a case-by-case approach under the Fourteenth
Amendment).
32. 404 U.S. 71(1971).
33. Id. at 75-76.
34. See Becker, supra note 30, at 247-52 (describing the historical events leading to the
failure of the ERA and the decision of women's rights activists to pursue a formal equality
agenda under the Fourteenth Amendment); see also Becker, supra note 30, at 210 (describing
the division of the early feminist movement into one group favoring "sameness feminism"
focused on equal treatment and another group supporting "difference feminism" focused on
allowing some protective legislation for women based on women's differences from men, and
noting that "[b]y 1970 .... [e]veryone was on the formal equality bandwagon.").
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than the formal equality approach in the United States. 35 Instead of
equality of opportunity alone, 36 European and other nations have
pursued legal means to achieve equality in fact through adoption of
measures not only to remove barriers to women's participation, but to
affirmatively guarantee it.3 7 Thus, while the American approach to
gender equality is viewed as "incremental" because women's rights
slowly evolve over time, gender quotas and other affirmative action
guarantees for women follow a "fast track" approach to achieve gender
38
equality in political participation. At least one scholar has suggested
adopting some of these "fast track" approaches in the United States.3 9
The transition from "incremental" to "fast track" solutions to
women's empowerment has played out on the international level as
well. One of the most significant international achievements toward
advancing women's rights was the 1979 Convention on the Elimination
of All Forms of Discrimination Against Women (CEDAW), which was
signed but never ratified by the United States.4 In 1995, the use of
quotas and affirmative action plans to increase women's participation in
public and private institutions was one of the central themes of the
U.N.-svionsored Fourth World Conference on Women in Beijing,
China. 1 The Beijing Declaration that emerged from that Conference
35. See Dahlerup, supra note 6, at 241 (discussing opposition to formal quotas in the
United States based on "liberal notions of representation and meritocracy."); Becker, supra note
30, at 271 ("Although the United States sees itself as the world leader on sex equality, it has
fallen behind other nations in its willingness to experiment with various ways to achieve
electoral equality for women. The formal equality standard enforced by the Supreme Court is
part of the problem. . . .").
36. See Rosenblum, supra note 8, at 1133-34 (arguing that pursuant to the American
liberal democratic tradition, equal rights are understood as guaranteeing "equality of
opportunity, not equality of outcome"). But see Blanca Rodriguez Ruiz & Ruth Rubio-Marin,
The Gender of Representation: On Democracy, Equality, andParity, 6 INT'L J. CONST. L. 287,
289 (2008) ("[A] model of democracy based on gender parity completes the transition from the
liberal state to the democratic state.").
37. See Dahlerup, supra note 6, at 236-40 (describing various approaches to gender
quotas throughout the world); Norris, supra note 6, at 199-200 (describing similar approaches).
38. Millar, supra note 30, at 136; see also Dahlerup,supra note 6, at 233.
39. See Becker, supra note 30, at 264 (proposing a new ERA, with a provision that
"[e]ach state shall have at least one senator who is a woman" and a new Voting Rights Act for
Women "to ensure proportionate representation for women in legislative bodies").
40. See U.N. Convention on the Elimination of All Forms of Discrimination Against
Women, Dec. 18, 1979, 1249 U.N.T.S. 13, available at http://www.un.org/womenwatch/daw/
cedaw/. The text of the Convention, as well as its history, signatory parties and reservations can
be accessed through the U.N. Division for the Advancement of Women (DAW), which in 2010
was merged into the newly created U.N. Entity for Gender Equality and the Empowerment of
Women, otherwise known as U.N. Women. See U.N. Women, at http://www.unwomen.org/.
41. Information relating to the Beijing Conference, including the text of official
documents such as the Beijing Declaration and Platform for Action, can be found through the
U.N. Women website, at http://www.un.org/womenwatch/daw/beijing/fwcwn.html.
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contained a Platform for Action, which included the goal of "removing
all the obstacles to women's active participation in all spheres of public
and private life through a full and equal share in economic, social,
cultural and political decision-making." 42 Notably, both Iraq and
Afghanistan were represented at the Conference, although only Ira
specifically submitted reservations to the Platform for Action.4
Afghanistan, in its pre-Taliban government, and Iraq, along with the
other signatories, thus committed themselves to "[t]ake positive action
to build a critical mass of women leaders, executives and managers in
strategic decision-making positions."4
In the years that followed the Beijing Conference, debate has
continued as to how to achieve a "critical mass" of women in political
institutions necessary to effectuate the broader goal of gender equality
in all aspects of civil and political life. The Beijing Conference set a
benchmark to fill 30% of political decision-making positions with
female candidates, 45 but actual processes and quota percentages vary
significantly from country to country. While most quota systems are
adopted through domestic processes, gender quotas may also be agreed
to as part of regional protocols. For example, the Southern African
Development Community (SADC) Protocol on Gender and Development calls for Member States to have equal positions for men and

42. See Beiing Platform for Action, in Report of the Fourth World Conference on
1 (1996), http://www.un.org/womenwatch/daw/beijing/pdf/
Women, UNITED NATIONS 7,
Beijing%20full%20report%20E.pdf [hereinafter Platform for Action]. Similarly, the Beijing
Declaration provided that: "Women's empowerment and their full participation on the basis of
equality in all spheres of society, including participation in the decision-making process and
access to power, are fundamental for the achievement of equality, development, and peace." Id.
at 3, 1.
43. Iraq submitted reservations to 96 of the Platform for Action, which provided that
women have the "right to have control over and decide freely and responsibly on matters related
to their sexuality, including sexual and reproductive health, free of coercion, discrimination and
violence" and further called for "[e]qual relationships between women and men in matters of
sexual relations and reproduction, including full respect for the integrity of the person, require
mutual respect, consent and shared responsibility for sexual behaviour and its consequences."
Id. at 36. Iraq claimed that this provision was "incompatible with our social and religious
values." See Reservations and Interpretative Statements on the Beijing Declaration and Platform
for Action, in Report of the Fourth World Conference on Women, UNITED NATIONs 164, 16
(1996), http://www. un.org/womenwatch/daw/beijing/pdf/Beijing%20full%20report%20E.pdf.
44. Platformfor Action, supra note 42, at 82, 192(a).
45. Id. at 79, 182; see also Bethany Conner, Comment, "You Made a Mistake-You
Selected a Woman! ": The Implementation of Political Gender Quotas in Post-Conflict African
Nations, 17 TUL. J. INT'L & COMP. L. 203, 206 (2008); Millar, supra note 30, at 132.
46. The NGO International IDEA and Stockholm University jointly support the Global
Database of Quotas for Women ("The Quota Project"), at http://www.quotaproject.org/. The
database provides information on the various types of quotas in existence today, detailing the
percentages and targets in countries where they are applicable.
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women in the public and private sectors by 2015.47
There are many arguments in favor of using legislative gender
quotas as a central feature of the women's rights agenda. Some
proponents assert that supporting female political leaders is necessary to
promote legislative action on issues that are important to women's
social and economic development.4 8 Embedded in this argument is the
essentialist notion that only women can effectively represent women's
interests in government. 49 Still others offer the pragmatic argument that
because women constitute approximatel' half of local populations, they
should hold half of elected positions. 5 Yet another argument is that
legislative gender quotas are a necessary remedial tool to help empower
women and overcome the effects of past discrimination .5 For example,
participation in electoral processes will help women gain experience in
campaigning and fundraising, which will in turn help women leaders
build political support. 52
Quota systems are not without critics, especially in the United
StateS. 53 Quotas have been criticized as encouraging tokenism and
stigma, reinforcing the idea that women are essentially different from
men, and adopting the controversial idea of "descriptive
representation," which rests on the presumption that "only a woman can
represent women." 54 Descriptive representation in particular has been
criticized because "[ilt does not guarantee that women] will make
decisions that benefit the majority of women."5 Other critics have
47.

See SADC Protocol on Gender and Development, SOUTHERN AFRICAN DEVELOPMENT

COMMUNITY (Aug. 17, 2008), availableat http://www.sadc.int/index/ browse/page/465.
48. See, e.g., Norris, supra note 6, at 220 (fast-track strategies can be "remarkably
effective in giving women a stronger public voice in parliament, with important consequences
for articulating the wide range of women's concerns . . . ."); Millar, supra note 30, at 130 (citing
studies and data indicating that women are more likely to support legislative action in issue
areas of concern to women).
49. See Ruiz & Rubio-Marin, supra note 36, at 303 ("[D]ue to both women's biology
and, above all, their social experience, there are good reasons to think that some interests are
gendered. That is, there are interests that may not affect or interest all women equally, but do
affect and interest women as a group more than they do men."). Cf Tracy E. Higgins,
Democracy and Feminism, 110 HARV. L. REv. 1657, 1686 (1997) ("Substantively, feminists
have emphasized the importance of including and strengthening women's voices in public and
private life in order to enhance women's power.").
50. Ruiz & Rubio-Marin, supra note 36, at 288 ("[A]dvocates of quotas argue that
humanity is divided grosso modo fifty-fifty between women and men. It is, therefore, reasonable
that each gender should have equal representation.").
51. See Millar, supra note 30, at 130-34.
52. Norris, supra note 6, at 216.
53. See generally Rosenblum, supra note 8, at 1133 ("Quotas, at least those labeled as
such, constitute a pariah among policies. Across the ideological spectrum, conservative, liberal
and critical legal thinkers in the United States generally reject the idea of quotas . . . .").
54. Id. at 1134-37 (discussing descriptive representation and the notion of essentialism).
55. Conner, supra note 45, at 208 (quoting the U.N. Development Fund for Women
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called into question the efficacy of quotas as a practical matter given the
potential for the marginalization of women in the political work place.
Other problems that gender quota opponents have raised include
concerns that they limit democratic choice, 7 and that they pose the
problem of reverse discrimination. Despite these criticisms, however,
there is no denying their success in terms of results in women's
representation. 59
Importantly, even if implemented, legislative gender quotas and
affirmative action policies benefiting women may be ineffective as a
means to aggressively promote women's equality, even in societies
committed to the rule of law and fortunate enough to have independent
and respected judicial institutions. In the political context, male
politicians in France reportedly manipulated political party affiliation in
certain instances to avoid the requirements of France's electoral parity
law.60 From a jurisprudential perspective, respected courts outside the
United States have also established obstacles to enforcement of
women's rights initiatives and legislation.61 For example, in interpreting
European Union (EU) directives relating to equal treatment of men and
women, the European Court of Justice has been slow to recognize an
absolute right to gender parity notwithstanding the general commitment
to achieving substantive equality common in many EU member coun62
Potentially conflicting legal provisions on equality and
tries.
(UNIFEM)).
56. Norris, supra note 6, at 213.
57. Millar, supra note 30, at 137; see also Ruiz & Rubio-Marin, supra note 36, at 288
("[M]easures that aim to balance the presence of women and men in representative political
bodies raise doubts as to their consistency with the principles underlying political representation
within the state.").
58. Millar, supra note 30, at 137-38.
59. Dahlerup, supra note 6, at 234, tbl.7.1 (providing statistics on women's representation in the legislative bodies of various countries and noting the type of quota system used);
Norris, supra note 6, at 206-08, tbl.6.1 (providing statistics on women's representation before
and after statutory gender quotas were adopted in countries around the world).
60. Millar, supra note 30, at 138-39.
61. Cf Baines & Rubio-Marin, supra note 4, at 14-15 (describing questions that arise in
the application of affirmative action law in the courts of a number of countries discussed in the
collected essays); Christopher D. Totten, ConstitutionalPrecommitments to Gender Affirmative
Action in the European Union, Germany, Canada and the United States: A Comparative
Approach, 21 BERKELEY J. INT'L L. 27, 60 (2003) ("The United States [sic) experience with a
precommitment to formal gender equality suggests that under some circumstances,
jurisprudential precommitments prove more effective than textual precommitments . . . .").
62. See generally Samantha Besson, Gender DiscriminationUnder EU and ECHR Law:
Never Shall the Twain Meet?, 8 HUM. RTs. L. REv. 647, 675-76 (2008) (discussing
developments in European jurisprudence beginning with the Kalanke v. Bremen decision in
1995, which disfavored strict affirmative action for women to achieve equality, to later cases,
directives, and treaty amendments which relaxed the strict standards in favor of a more flexible
approach to gender equality); Totten, supra note 61, at 290 (describing developments in

https://scholarship.law.ufl.edu/fjil/vol24/iss1/5

14

Dubay: Beyond Critical Mass: A Comparative Perspective on Judicial Desig
2012]

BEYOND CRITICAL MASS: A COMPARATIVE PERSPECTIVE ON JUDICIAL DESIGN

177

preferences for women have thus posed an obstacle to promoting
greater substantive equality for women even in the most respected and
developed judicial systems.
With the difficulties in achieving women's equality through
constitutional and statutory commitments to affirmative action in
dynamic and stable democracies, the ability of legislative gender quotas
to "fast track" women's equality in either developing or post-conflict
societies remains doubtful where more fundamental problems persist.
As set forth in Part II, the constitutional reform processes in post-war
Afghanistan and Iraq highlight in stark terms the political limitations of
a feminist constitutional agenda amidst the brokering necessary to end
violence and promote the transition to democratic elections. With
particular respect to post-conflict constitutional building in Afghanistan
and Iraq, the efforts to achieve gender equality were profoundly
impacted by the political realities of the constitutional drafting and
compromise process. More fundamentally, a central component of any
legal or constitutional solution to women's rights is a commitment to
the rule of law by government officials and society as a whole. Where
elected leaders do not adhere to the rule of law, quotas for women can
simply be ignored.6 3
Moreover, in countries with a modern history of the repression and
marginalization of women, especially when entrenched in religious
custom, quotas for women in political institutions may be exceedingly
slow in bringing about a correlated change in the lives of women. This
change will be especially slow at the local level where government and
justice sector institutions themselves perpetuate discrimination and
64
repression.
Finally, patriarchal norms may be enforced or reflected in both
political institutions and the courts in countries across the socioeconomic and political spectrum. The brief history detailed in this part thus
suggests that the constitutional framework for women's rights in
Afghanistan and Iraq should have considered how constitutional rights
would be enforced in the new judicial systems. As set forth in Part II,
however, the political realities of the constitutional drafting processes in
Afghanistan and Iraq dictated a narrower approach focused on quotas
and other express guarantees of women's equality and rights.

European anti-discrimination jurisprudence after Kalanke and commenting that the European
Court of Justice "has moved toward an increasingly substantive understanding of equality,
perhaps in an effort to conform more closely to the will of the Member States. . . .").
63. See Millar, supra note 30, at 139 (noting that quotas in Somalia and Liberia have
been ignored in the past).
64. See infra Part III.A (discussing violence and other factors impacting the realization of
women's rights in Iraq and Afghanistan).
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PART II: THE QUOTA SYSTEMS ADOPTED IN THE CONSTITUTIONAL
BUILDING PROCESSES IN AFGHANISTAN AND IRAQ: SOLVING ONLY
PART OF THE PROBLEM

Regardless of whether a country adopts a formal or substantive
approach to gender equality, through gender quotas or otherwise,
women's rights issues will likely continue to be resolved in litigation.
Indeed, the struggle for women's equality in the United States and
Europe has often ended up in the courts regardless of whether the
particular constitutional provisions at issue guarantee formal equality, or
contain specific provisions or quotas designed to promote the leadership
or economic potential of women. Problems endemic in the developing
world further suggest that enforcement-side constraints (including the
overall commitment to the rule of law and constitutionalism) threaten
the viability of gender quotas in general.6 5
Yet in both Afghanistan and Iraq, the constitutional drafting process
as it related to structural issues (in addition to rights-based solutions) to
improve the status of women focused narrowly on implementing gender
quotas in the legislatures and protecting individual rights. Provisions
relating to the structure of the courts, the qualifications of judges, and
the mechanisms for interpreting the potential constitutional landmines
(such as the supremacy of Islamic law) that could destroy the immediate
hopes for "fast track" equality were negotiated through political power
struggles outside the context of the women's rights agenda. Consequently, while there may have been "constitutional moments" in both
Afghanistan and Iraq to push the cause of women's rights, 66 the
successful lobbying for and incorporation of equality rights and gender
quotas are only part of a constitutional framework for the protection and
advancement of women's rights. 67
The new Constitutions drafted in both Afghanistan and Iraq after the
American-led invasions in 2001 and 2003, respectively, are reflective of
many aspects of modem constitutional building in post-conflict
societies. While Afghanistan and Iraq have vastly divergent histories
(politically and culturally) and levels of economic development, their
constitutional orders have been framed not only by their own grassroots input, but by a common cadre of U.S. policymakers, U.N. offices,
NGOs, legal consultants and foreign aid donors involved in modem
65.
66.
67.
language

See infra Part III.B (discussing problems relating to lack of judicial capacity).
See Jackson, supra note 10, at 1250-5 1.
Cf IRVING, supra note 3, at 162 ("In contemplating constitutional design, both the
of rights and the near-exclusive concentration on constitutional rights need to be

questioned .

. .

. These are questions relating to structure and process, to women's access to

positions of power and agency, and to their ability to take part in decisions about the shape and
application of the law.").
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constitutional drafting in developing and post-conflict societies. 68
Moreover, Afghanistan and Iraq have presented new challenges for
constitutional building in societies with deeply ingrained religious
traditions. The approach that emerged was to accommodate the Islamic
tradition by incorporating it into the Constitutions of Afghanistan and
Iraq, while at the same time balancing the role of Islam with
conceptions of equality, democracy, and human rights understood
through Western experience. 69
In Afghanistan and Iraq, part of the significant balancing act in
achieving gender equality was the challenge of how to secure women's
political representation, an international priority, 70 in a context where
retaining Islamic social and cultural norms is a local priority, even
among women.7 1 Because women's rights, especially in Afghanistan,
became a central rallying point for political support of the American
military interventions, domestic and international women's rights
groups had some increased leverage in seeking enhanced protections for
women in the new Constitutions. Looking past the distinctive cultural,
historical, and socioeconomic contexts that shaped the input into the
constitutional building processes in Afghanistan and Iraq, they both
evidenced the impact of the combined efforts of international and
domestic rights groups to ensure the political representation of women
in the new Islamic governments.7 In the Constitutions of both
Afghanistan and Iraq, therefore, internationally devised electoral quotas
structure
governmental
new
the
into
introduced
were
contemporaneously with the introduction of uniquely Islamic provisions. At the same time, the judicial institutions designated to review
conflicts between more progressive women's rights and the Islamic
provisions of the new Constitutions remain susceptible to the influence
of conservative Islamic norms.
68. See STROMSETH ET AL., supra note 5, at 117-31 (describing the problems of
developing the Constitutions in post-conflict Afghanistan and Iraq).
69. Cf Larry Catd Backer, God(s) Over Constitutions: International and Religious
TransnationalConstitutionalismin the 21st Century, 27 Miss. C. L. REv. 11, 47-48 (2007-2008)
(describing how the new Afghan and Iraqi Constitutions incorporate not only transcendent
international human rights norms, but Islamic religious values and authorities); Noah Feldman
& Roman Martinez, ConstitutionalPolitics and Text in the New Iraq: An Experiment in Islamic
Democracy, 75 FORDHAM L. REv. 883, 884 (Nov. 2006) (describing how the Iraqi Constitution
integrates "[d]emocracy, Islam, federalism, pluralism, and human rights.").
70. See supra notes 41-45 for a discussion of the Beijing Platform for Action.
71. See infra Parts II.A.3 & II.B.3 (discussing the incorporation of Islam into the Afghan
and Iraqi Constitutions).
72. See Hilary Charlesworth, The Missing Voice: Women and the War in Iraq, 7 OR. REV.
INT'L L. 5, 12-13 (2005) (detailing how the issue of women's rights was used to gain support for
the war in Afghanistan).
73. See Millar, supra note 30, at 132.
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A. Afghanistan
Much can be said and already has been written concerning the
significant challenges in Afghanistan in not only drafting its new
Constitution, but building functioning government institutions to create
sustained peace and economic development. 74 At this juncture in
Afghanistan's history, the monumental task of ending the cycle of
violence amidst the Taliban resurgence, mediating between competing
militias and warlords, and rebuilding an economy based in the illegal
trade of opium remain top priorities before many of the goals of the new
Constitution can be realized.7 5 Even so, critical examination of the
Afghan Constitution's provisions concerning the representation of
women in the legislature, compared to other provisions relating to
women, Islam, and the courts, is necessary to understand how long-term
improvements in women's status and equality can be achieved, especially as the international presence in Afghanistan subsides in the future.
1. The Constitutional Drafting Process
After the fall of the Taliban in 2001, the international community,
primarily through the United Nations, convened negotiations in Bonn,
Germany of various political stakeholders in Afghanistan to formulate a
plan to transition to a democratic state. 76 The Bonn Agreement, signed
on December 5, 2001, established an aggressive time frame for the

74. See generally Ebrahim Afsah & Alexandra Hilal Guhr, Afghanistan: Building a State
to Keep the Peace, in 9 MAX PLANCK Y.B. UN L. 373-456 (2005) (summarizing the
international peace and reconstruction efforts in Afghanistan after the U.S.-led invasion); Faiz
Ahmed, Afghanistan's Reconstruction, Five Years later: Narratives of Progress, Marginalized
Realities, and the Politics of Law in a TransitionalIslamic Republic, 10 GoNz. J. INT'L L. 269
(2007) (describing efforts in Afghanistan to develop a new Constitution and establish
democratic institutions); Said Amir Arjomand, ConstitutionalDevelopments in Afghanistan: A
Comparative andHistoricalPerspective, 53 DRAKE L. REv. 943 (2005) (detailing Afghanistan's
constitutional history); Laurel Miller & Robert Perito, Establishing the Rule of Law in
Afghanistan, U.S.

INSTITUTE OF PEACE (SPECIAL

REPORT)

117

(2004),

available at

http://www.usip.org/publications/establishing-rule-law-afghanistan (describing efforts to secure
the rule of law and develop justice sector institutions in Afghanistan after the adoption of the
new Constitution).
75. See Ahmed, supra note 74, at 271-72, 282 (describing security and political problems
in post-war Afghanistan as an obstacle to transitional justice and reconstruction); Miller &
Perito, supra note 74, at 3 (Afghanistan "faces the combined challenges of resurgent terrorism,
factional conflict, and rampant narcotics production."). The problem of the opium trade is
particularly alarming. As stated by Barnett Rubin, who consulted on the Afghan Constitution
drafting process, "Afghanistan cannot build a constitutional order on a criminalized base ....
Those who profit from it command resources to resist the rule of law." Ahmed, supra note 74, at
282.
76.

See STROMSETH ET AL., supra note 5, at 119; Afsah & Guhr, supra note 74, at 410-12.
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creation of a transitional government.7 7 To ensure large-scale buy in
from Afghanistan's competing factions, the Bonn Agreement also
established an Interim Authority that would be responsible for
immediately convening an Emergency Loya Jirga.7 8 The Emergency
Loya Jirga, with a broad representational base, would then appoint a
transitional government (referred to in the Bonn Agreement as the
Transitional Authority), which would govern until elections for a
permanent government could be organized. 79 The Transitional
Authority was also given short time frames to develop government
institutions and agencies, appoint a Constitutional Commission to
oversee the drafting of a new Constitution, and hold elections for a
Constitutional Loya Jirgato formally approve the new Constitution.8 0
Unlike other post-conflict situations, where international organizations or occupying powers have controlled the development of new
Constitutions, the constitutional drafting effort in Afghanistan has been
described as "an overwhelmingly 'Afghan' process" despite the
presence of American and allied troops.81 This result was contemplated
under the U.N.'s "light footprint" approach, differing from its past
approaches in Kosovo and East Timor, to allow Afghans to have more
control over the transitional administration of the country and its
ultimate future. 82 This approach, however, also led to significant
77. Afsah & Guhr, supra note 74, at 409, 413. See U.N. Secretary-General, Agreement
on Provisional Arrangements in Afghanistan Pending the Re-Establishment of Permanent
Government Institutions, in letter dated Dec. 5, 2001 from the Secretary-General addressed to
the President of the Security Council, U.N. Doc. S/2001/1154 (Dec. 5, 2001), available at
http://www.unhcr.org/refworld/docid/3f48f4754. html [hereinafter Bonn Agreement].
78. See Afsah & Guhr, supra note 74, at 413 (describing the time frames set forth in the
Bonn Agreement). The Loya Jirga is a traditional meeting of tribal and other leaders in Afghan
society to decide issues of major political significance. TRADITIONAL LOYA JlRGA, http://jirga.

gov.af/en (last visited Mar. 12, 2012).
79. Afsah & Guhr, supra note 74, at 423.
80. Id.
81. Id. at 424-25. Afsah and Guhr further describe that even "the text was originally
drafted in Dari while the United Nations had to provide unofficial English translations for its
own use . . . ." Id. at 425. Moreover, in order to avoid the appearance of too much foreign
involvement:

The Constitutional Review Commission worked closely together with only
three foreigners: Barnett R. Rubin of the United States of America, Yash Pal
Ghai of Kenya and Guy Carcassonne of France .

.

. [and] foreign technical

assistance was kept to a minimum because of concerns that the Constitution
would appear to be written by non-Afghans.

Id. at 425-26.
82.

See STROMSETH ET AL., supra note 5, at 118; Miller & Perito, supra note 74, at 4.
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influence by the Northern Alliance, which supported U.S. military
interests in Afghanistan, in the constitutional drafting process.83
The Constitutional Drafting Commission set about its work drawing
primarily from the Afghan Constitution of 1964 and ortions of other
Constitutions in force prior to the rise of the Taliban. 4 Following the
drafting of the constitutional text, a massive campaign was set in motion
to incor5orate popular participation into the constitutional approval
process. 5 Over the course of only a few months, local input was
collected through written and oral submissions from the Afghan
provinces, as well as from refugees living abroad. 86 The strategy was to
develop grass-roots input and legitimacy by engaging in a thorough
consultation process, which included support from the United Nations
and NGOs.87
Ultimately, the Constitutional Loya Jirga adopted the Afghan
Constitution on January 4, 2004.

2. Specific Provisions for Women
In post-Taliban Afghanistan, improving the rights and status of
women became a central issue in the drafting process. While Afghan
women had enjoyed relatively improved conditions during the Soviet
occupation from 1979 to 1992, the Taliban's subsequent brutal
repression of women has been well documented. 90 For Afghan women,
83.

STROMSETH ET AL., supra note 5, at 97.

84. Afsah & Guhr, supra note 74, at 425; see also Arjomand, supra note 74, at 954-55
(stating that Afghanistan's 1964 Constitution was used as the primary model for the interim
Constitution because "[u]nlike the Communists and the Mujahideen, the Taliban, who became
the dominant power in 1996, did not bother to pay lip service to constitutionalism by writing a
constitution").
85. Afsah & Guhr, supra note 74, at 426.
86. Id. But see Arjomand, supra note 74, at 955-56 (arguing that unlike in the 1964
Constitution drafting process in Afghanistan, the constitutional authorities established in Bonn
were not sufficiently transparent or representative during the drafting of the new Constitution,
and that public outreach and participation was limited because of short timeframes and the lack
of distribution in rural areas to allow for review).
87. Afsah & Guhr, supra note 74, at 426.
88. Id. at 429; see also id. at 427-29 (describing proceedings at the Constitutional Loya
Jirga).
89. See generallyJennifer Kristen Lee, Comment, Legal Reform to Advance the Rights of
Women in Afghanistan Within the Framework of Islam, 49 SANTA CLARA L. REV. 531, 535
(2009) (describing Soviet efforts to improve literacy and employment opportunities for women
during the occupation of Afghanistan from 1979-1992); Holly Taylor, Current Developments,
The ConstitutionsofAfghanistan and Iraq: The Advancement of Women's Rights, 13 NEw ENG.
J. INT'L & COMP. L. 137, 144 (2006) (describing the liberalization of women's rights in
Afghanistan in the earlier parts of the 20th century).
90. See, e.g., Lee, supra note 89, at 536-38 (describing actions taken after the fall of the
Soviet regime in the 1990s, such as requiring women to be completely covered, forbidding
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it appeared as if a constitutional moment may have arrived. As Pippa
Norris wrote,
The breakdown of Taliban rule, international pressures for
democratization and human rights, and the development of the
new constitution presented a critical opportunity to develop new
political institutions and to incorporate women into the public
arena.9 '
As a result, women's voices were actively sought in the formulation
of Afghanistan's new government and Constitution, and women were
represented in the general Constitutional Commission, the Constitution
Drafting Commission, the Emergency Loya Jirga, and in the
Constitutional Loya Jirga.92 The United Nations, the United States, and
NGOs provided advice and resources relating to constitutional protections for women. 93
Domestic Afghan women's groups were also aggressive in
promoting the cause of women's rights in the new Afghanistan.9 4 For
example, Afghan women met in Kandahar to formulate an Afghan
Women's Bill of Rights, which contained a number of provisions aimed
at promoting women's participation in Afghanistan's future political,
social, and economic development. 9 5 Unfortunately, after a significant
grass-roots campaign to gain support for the provisions, none of them
were included in the Constitution. 6
Despite this setback, the international and domestic efforts led to the
subsequent adoption of many constitutional provisions specifically
aimed at women's rights. With respect to gender quotas in particular,
the Constitution calls for the enactment of an electoral law providing for
the election of two women from each province to serve as delegates to
the national assembly and requires the president to appoint women to
the upper house as well.9 7 Beyond political quotas, the Afghan
Constitution has a number of provisions aimed at the rights of women.
women from wearing perfume or make-up, closing schools for girls, preventing women from
working outside the home, and allowing violence and sexual abuse against women to escalate).
91. Norris, supra note 6, at 202.
92. Afsah & Guhr, supra note 74, at 427; Norris, supra note 6, at 202; Lee, supra note
89, at 538; Taylor, supra note 89, at 148. But see Taylor, supra note 89, at 146-47 (describing
continued obstacles and discrimination women faced as representatives and delegates in the
transitional assemblies).
93. Norris, supra note 6, at 202.
94. Id.
95. Nusrat Choudhury, Comment, Constrained Spaces for Islamic Feminism: Women's
Rights and the 2004 Constitution ofAfghanistan, 19 YALE J.L. & FEMINISM 155, 167 (2007).
96. Id.
97.

AFG. CONST. ch. 5, arts. 83-84.
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For example, the Constitution provides for equal rights for men and
women,98 commits Afghanistan to promote women's education and end
illiteracy, 99 and aims to promote democracy, human rights, and human
dignity in general.' 00
3. The Constitutional Role of Islam and Its Interpretation
Through the Courts
The Afghan Constitution attempts to blend its women's rights
provisions into a document that has at its core a constitutional commitment to Islamic law and tradition. This balancing was critical not only
to gain legitimacy among male Afghans, but Afghan women as well. As
one commentator noted, "[n]umerous female Afghan members of NGOs
and government believe that the best and only way to pro ess women's
rights is to work within the framework of Islam . . . .

During the

constitutional making process, therefore, women's rights advocates
made significant efforts to avoid the perception that their demands were
driven by international or foreign actors.' 0
Islam is embedded into the Afghan Constitution in numerous ways.
At the outset, Chapter One of the Constitution specifically creates an
Islamic Republic and establishes Islam as the state religion.103 Perhaps
more importantly, in Article 3, the Constitution establishes an Islamic
supremacy clause, which provides that "no law can be contrary to the
beliefs and provisions of the sacred religion of Islam.104 This provision,
unlike other constitutional provisions, including the individual rights
guarantees, cannot be amended. 0 5 Elsewhere in the Constitution,
provisions were adopted that give the state a duty to protect mothers,
and to take action to eliminate any cultural traditions relating to the
family that run contrary to Islamic principles.' 06
While many of these provisions can have useful interpretations for
moving toward a moderate interpretation of Islam, there is also the
98. Id. ch. 2, art. 22.
99. Id. ch. 2, art. 44.
100. Id. ch. 1, art. 6.
101. Choudhury, supra note 95, at 166 (quoting Afghanistan: Women Still UnderAttack A

Systematic

Failure

to

Protect,

2005

AMNESTY

INT'L

26,

available

at

http://www.amnesty.org/en/library/asset/ASA 1l/007/2005/en/21078edl-d4e7-1 1dd-8a23-d58a
49cOd652/asal 10072005en.pdf); see also id. at 165-68 (describing efforts of Afghan women to
work within an Islamic framework for the development of constitutional protections for
women).
102. Id. at 166.
103. AFG. CONST., ch. 1, arts. 1-2.
104. Id. ch. 1, art. 3.
105. Id. ch. 10, art. 149.
106. Id. ch. 2, art. 54.
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potential that they can be interpreted in a way to give the state the
power to legislate negatively in areas relating to women's rights and
status. The role of the courts, therefore, becomes critical in resolving
any potential conflicts between the Constitution's provisions. Examination of the judicial design and powers contemplated in the Constitution
is therefore imperative to understand potential ways in which remnant
fundamentalist perspectives will inform judicial review.
To interpret constitutional, statutory, and Islamic law, especially in
the case of conflicts, the Constitution created an independent judicial
branch composed of the Supreme Court and other lower courts. 07 The
Supreme Court of Afghanistan is authorized to include nine members,
all of whom must be appointed by the President with the consent of the
national assembly. 08 The justices are to be appointed in staggered
terms, which are not renewable and last ten years.' 0 9 Among other
criteria, to be qualified to serve on the Supreme Court, the nominee
must be at least 40 years old, a citizen of Afghanistan, educated in law
or Islamic jurisprudence, and must lack political affiliation and
otherwise have high ethical standards." 0 With respect to the advancement of women's rights and participation in the highest judicial bodies,
these qualifications in the short-term will be difficult to satisfy. For
example, by requiring judicial experience and education in law or
Islamic jurisprudence, the pool of women who can meet these standards
may be extremely small given the restrictions on women's education
and employment under the Taliban."
The potential absence of qualified women to serve on Afghanistan's
Supreme Court, coupled with the ability of Islamic jurists or clerics to
serve as justices, raises the possibility that conservative clerics will
continue to yield significant influence in the development of women's
constitutional rights in Afghanistan. The Supreme Court in Afghanistan
has significant authority to engage in judicial review of domestic and
international laws for compliance with the Constitution.112 Moreover,
the Constitution empowers the justices to decide cases in accordance
with the Constitution, and where ambiguity exists, with Hanafi jurisprudence." Thus, while the gender quotas and provisions on equal rights
are important victories for women's groups, the Constitution does little
107. Id. ch. 7, art. 116.
108. Id. ch. 7, art. 117.
109. Id. Article 117 further provides that the initial members of the Supreme Court were to
be appointed for varying shorter terms to allow for the staggering of the 10 year terms.
I10. Id.ch.7,art.118.
111. See Lee, supranote 89, at 537-38.
112. Id. ch. 7, art. 121.
113. Id. ch. 7, art. 130. Hanafi is one of the four schools of thought, or religious
jurisprudence within Sunni Islam. Hanafi Islam, GLOBALSECURITY.ORG, http://www.global
security.org/military/intro/islam-hanafi.htm (last visited Mar. 1, 2012).
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to prevent conservative Islamic clerics form serving as justices or
allowing interpretation of constitutional protections to turn on highly
restrictive interpretations of Islam.
B. Iraq
The constitutional drafting and adoption process in Iraq differed
significantly from the experience in Afghanistan, just as the circumstances of the American invasion and control of Iraq diverged from the
international cooperation in Afghanistan. While the invasion of
Afghanistan arguably represented a "legitimate" use of force in the eyes
of the international community, and thus international support was
present from the beginning, international concerns about the legality of
the invasion of Iraq allowed the United States to lead and shape the
Iraqi constitutional building process."14
As a result of the military unilateralism of the United States in Iraq,
therefore, the constitutional making process itself was unilateral. The
American military control in Iraq thus allowed the United States to pick
and choose among the various groups vying for input into the new
government order, excluding groups such as those associated with the
former Baathist regime." 5
For women's groups, while they were successful in some degree in
obtaining legislative quotas in Iraq, this was not the result of active
inclusion of women's voices in the constitutional drafting process.
Rather, through the insistence of other factions whom the United States
hoped to accommodate, including Kurds and secular Arabs, women's
issues were advocated as part of a secular agenda."' 6 What emerged was
a constitutional building process that involved American brokering and
control during the drafting process and some aspects of democratic
engagement by the Iraqi people.' 17 Moreover, like Afghanistan, the new
constitutional order in Iraq embedded Islam as a constitutional norm,
yet provisions establishing the judiciary were ultimately the result of
political compromise between secular and Islamist interests.

114. Cf STROMSETH ET AL., supra note 5, at 46-50, 124-31 (describing the lead up to the
invasion and the political brokering with the United States during the Iraqi constitutional
drafting process).
115. See Andrew Arato, Post-Sovereign Constitution-Makingand Its Pathology in Iraq, 51
N.Y.L. SCH. L. REV. 535, 547-48 (2006) (noting how the U.S. authorities in Iraq controlled the
constitutional process in Iraq).
116. See infra Part II.B.2 (discussing the compromises negotiated between the Shiite and
Kurdish delegations during the drafting process in Iraq).
117. Arato, supra note 115, at 547. For a detailed discussion of the Iraqi Constitution
drafting process, see generally Feldman & Martinez, supra note 69; Ashley S. Deeks &
Matthew D. Burton, Iraq 's Constitution:A DraftingHistory, 40 CORNELL INT'L L.J. 1 (2007).
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1. The Constitutional Drafting Process
In the spring of 2003, the world watched as Baghdad fell to the
Americans. Within months, the United States established the Civilian
Provisional Authority (CPA), headed by Paul Bremer, and the 25
member Iraqi Governing Council (IGC) to take interim control over the
security and governance of post-war Iraq." 8 The year following the
establishment of the CPA was fraught with difficulties due to the
disbanding of the Iraqi army, the de-Baathification policy aimed at
ridding any of Saddam Hussein's loyalists from the government, intense
factionalism, and tremendous violence and insecurity." 9
Despite these difficulties, the CPA's first year also marked the
drafting of an interim Constitution, known as the Transitional
Administrative Law (TAL), which was adopted on March 8, 2004.120
The TAL laid the groundwork for the establishment of an interim Iraqi
government, followed by the election of an interim national assembly
that would direct the process for drafting a permanent Constitution and
holding democratic elections.' 2 1
In the summer of 2004, the CPA transferred power to the Iraqi
Interim Government headed by Prime Minister lyad Allawi and his
cabinet, which notably included several women and a Minister of
Women's Affairs.12 2 An interim national assembly was then established
in August 2004 to organize elections for the transitional national
assembly, which was elected in January 2005.123
As a result of this process, there were two distinct constitutional
drafting periods that each took on a life of their own amidst intense
political struggles among many groups, most particularly the secular
Kurds and the followers of conservative Shiite clerics.12 4 As detailed by
Professor Noah Feldman, who served as a constitutional advisor to both
the CPA and the IGC during the drafting of the TAL, political
compromises, especially those involving the demands of Shiite cleric
Ayatollah Ali al-Sistani, dominated the process of developing the
interim Constitution.12 5
When it came time to draft the permanent Constitution, the debate
118. Norris, supra note 6, at 209; STROMSETH ET AL., supra note 5, at 127; Arato, supra
note 115, at 547-48; Feldman & Martinez, supra note 69, at 890.
119.

STROMSETH ET AL., supra note 5, at 127; Arato, supra note 115, at 547-48; Asli U.

Bli, Justice Under Occupation: Rule of Law and the Ethics of Nation-Building in Iraq, 30
YALE J. INT'L L. 431, 435 (2005).
120. Feldman & Martinez, supra note 69, at 896.
121. Id at 897.
122. Norris, supra note 6, at 209.
123. Id. at 209-10.
124. Feldman & Martinez, supra note 69, at 898-99.
125. Id. at 891-97.
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between the Kurds and Shiite Islamists continued.126 Evident of the
"work in progress" that was the post-war planning in Iraq, steps were
eventually taken to rectify the exclusion of Sunnis and other groups that
were necessary not only to the constitutional bargaining process, but the
broader effort to sustain a stable post-war Iraqi government. 1 The U.S.
government thus sought Sunni representation in the constitutional
drafting committee, although their presence did little to substantively
achieve Sunni participation in or support for the new government.128
Besides the issue of who could participate in the constitutional
drafting process in Iraq, the debates were also highly contentious on the
substantive issues of human rights, religious freedom and women's
rights.129 Shiite representatives, seeking to ensure the permanent
Constitution did not grant the same extensive rights as the TAL
actively sought to protect the role of Islam as a source of law.13
Ultimately, the secular factions led by the Kurds were successful in
defeating a number of proposals put forward that would have
jeopardized women's rights.' 3 '
Public review of the Constitution's substantive provisions, however,
was limited. For example, the national assembly elected in 2005 had
only months to develop a Constitution, and revisions were being made
up until the time of the referendum.132 The Constitution, adopted in
October 2005, thus reflected a political compromise between the
Americans, Kurds, and Shiite Islamists, with some limited involvement

of Sunnis.133
2. Specific Provisions for Women
The lesser role of women's groups in the Iraqi constitutional drafting
process is ironic given the circumstances in Afghanistan. In a bizarre
sense, the extreme repression of women in Afghanistan prioritized their
role in the constitutional drafting process, just as the extreme repression
of Shiite Muslims in Iraq elevated their position in Iraq's process. The
problem for Iraqi women was that the heightened political influence of
the Shiite clerics threatened to undo some of the economic and political
126. See id. at 906-10.
127. See Arato, supra note 115, at 548-51.
128. Id. at 550; see also Jackson, supra note 10, at 1274-75 (describing the Sunni boycott
of elections to the constitutional drafting commission and the decision of the United States to
allow Sunni participation in the late stages of the constitutional building process).
129. Feldman & Martinez, supra note 69, at 907-10.
130. See Deeks & Burton, supra note 117, at 7-8.
131. See id. at 8.
132. See Jackson, supra note 10, at 1273-74.
133. Backer, supra note 69, at 46; see also Jackson, supra note 10, at 1275 (describing the
Sunni rejection of the Constitution).
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rights women had enjoyed in Iraq historically, and to some extent, under
the regime of Saddam Hussein. 3"4 Women's education and working
status under the Ba'ath regime, as well as modernized personal status
laws, were opposed by Shiite clerics.135 As Saddam Hussein's rule
became increasingly repressive, conservative Islamic rules that diminished women's rights were introduced, education of women deteriorated
significantly, and violence against women increased.1 36 As detailed in
the narratives of the constitutional drafting process,' 37 conservative
Shiite clerics sought to continue this trajectory in post-war Iraq, and
therefore, served as a tremendous obstacle to including women in Iraq's
constitutional drafting process.138
Another obstacle to women's empowerment in Iraq was the lack of
strong efforts by the CPA to promote either gender quotas or otherwise
give women an active role in the constitutional drafting process. For
example, while gender quotas were supported throughout the
internationally-brokered post-war processes in Afghanistan, the
virtually complete American control in Iraq left women's groups subject
to negative attitudes about the propriety of gender quotas, which the
CPA did not support for inclusion in the TAL.139 As reported in one
article, a CPA official remarked that "[t]here are no plans for quotas . . .
but we are planning on empowering women through . . . women's

organizations, democracy trainings, and involving them in the political
process.""10
Women leaders also demanded a presence on the TAL drafting
committee in addition to their representation on the broader interim
Constitutional Commission but these efforts failed.141 Moreover,
134. Norris, supra note 6, at 209 (describing Iraq's historically and relatively equal
treatment of women and men in the Arab world, even under the Ba'ath regime); Taylor, supra
note 89, at 152-53 (detailing modem women's rights in Iraq and the recent decline in their rights
amidst increased violence against women); see also Isobel Coleman, Women, Islam and the New
Iraq, 85 FOREIGN AFF. 24, 28 (2006) (describing Iraq's historically progressive personal status
law).
135. Coleman, supra note 134, at 28.
136. Taylor, supra note 89, at 153.
137. See supra Part II.B. 1.
138. See infra notes 148-50.
139. Norris, supra note 6, at 210 (describing the division of opinion between British Prime
Minister Tony Blair, who supported the gender quotas, and CPA head Paul Bremer, who
opposed them); see also Charlesworth, supra note 72, at 16 ("The CPA was reluctant to support
a quota for women's seats in the new National Assembly because this was seen as inconsistent
with U.S. anti-affirmative action policies.").
140. Annia Ciezadlo, Iraqi Women Raise Voices-For Quotas: Women in the Interim
Government Push for GuaranteedRepresentation in Drafting a Constitution, CHRISTIAN SC.
MONITOR (Dec. 17, 2003), http://www.cs monitor.com/2003/1217/p01s02-woiq.html.
141. See Charlesworth, supra note 72, at 16; Coleman, supra note 134, at 30; Taylor,
supra note 89, at 154.
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although women were members of the interim IGC and the later Iraqi
Interim Government, their numbers were not as high as some women's
groups had hoped to achieve.14 2 As one author wrote, "the [United
States] has regularly found it necessary to sacrifice Iraqi women's
participation in public life to pacify vocal religious groups."' 3
Despite the lack of women in the constitutional drafting process, the
TAL ultimately included a gender quota requiring that at least 25% of
the seats in the transitional national assembly be set aside for women,
which would be secured through a recuirement that every third
candidate on electoral slates be female.' 4 Under the TAL's gender
quota scheme, the January 2005 elections resulted in over 30% of the
seats in the transitional national assembly going to female candidates.145
These results were tempered however, by violence against women who
campaigned for the election. f46
When it came time to draft the permanent Constitution for Iraq,
women advocated not only for a continuation of the 25% quota granted
in the TAL, but hoped to increase both the percentage of seats and the
number of institutions and bodies subject to quotas.14 7 Kurdish
representatives again advocated for gender quotas and women's rights
in the permanent Constitution as they had during the drafting of the
TAL.14 Given the prominence of the Kurds in the eyes of the
Americans, women's groups were fortunate to have such allies.
Not surprisingly, just as the Shiite clerics had done with the TAL,
they again opposed broad women's rights in drafting the
Constitution.149 Shiite clerics demanded that the quotas only be used in
the first two elections, but that effort failed and gender quotas were
ultimately incorporated into the permanent Iraqi Constitution.15 0 The
new gender quota followed the structure of the TAL provisions, and
provided for the enactment of an electoral law designed to achieve at
142. Charlesworth, supra note 72, at 16; see also Taylor, supra note 89, at 154 (describing
the CPA's failure to actively include women in the Iraqi Governing Council, the interim cabinet,
and in judicial appointments, as well as noting the political maneuvers employed by
conservative council members to thwart votes on important women's issues).
143. Charlesworth, supra note 72, at 15.
144. Norris, supra note 6, at 210-11; Coleman, supra note 134, at 33-34; see also
Charlesworth, supra note 72, at 16 (noting that women's groups had actively sought a 50%
quota in the national assembly).
145. Norris, supra note 6, at 211.
146. Charlesworth, supra note 72, at 16.
147. Coleman, supra note 134, at 34.
148. See Deeks & Burton, supra note 117, at 43-44.
149. See id. (noting that the Shiite representatives made efforts to limit the quotas and
detailing their suggestions).
150. Id. at 43 (discussing the debate about the parameters of the quota, such as the
percentage and whether it would be eventually phased out).
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least 25% representation by women in the national assembly.
As in the Afghan Constitution, the Iraqi Constitution provides not
only for gender quotas, but also provides for other women's rights
guarantees. For example, Article 14 requires equality and prohibits
discrimination against women and ethnic minorities.'"' Article 20
provides for equality in political rights, such as participating in public
affairs, voting, and running for political office.' 5 Article 18 was also a
critical component of the women's rights agenda in Iraq. Under Article
18, any child of an Iraqi father or an Iraqi mother is considered an Iraqi
national.153 This provision was designed to prohibit the formulation of
laws that would deny children of Iraqi women the right to Iraqi
nationality if their father is not Ira i.1 54 The Constitution also prohibits
trafficking of women and children, " which one commentator described
as a "major advance in Arab constitutions."' 5 6 Also like the Afghan
Constitution, other provisions of the Iraqi Constitution make reference
to the role of women in the family and obligate the Iraqi government to
protect "motherhood" and prohibit domestic abuse.15 7
3. The Constitutional Role of Islam and Its Interpretation
Through the Courts
Although the Iraqi Constitution contains provisions relating to Islam,
there is a more delicate and secular balance than in the Afghan
Constitution. Section 1, Article 2 of the Iraqi Constitution provides that
Islam is the official religion of the State and is a "foundation source of
legislation."
As such, no law may be enacted that is inconsistent with
Islam's established principles.' 5 9 At the same time, democracy and the
supremacy of the Constitution are also embedded in Article 2, which
further provides that laws must also be consistent with democracy and
the rights guaranteed in the Constitution.' 60 Elsewhere, the Constitution
151. Id.; IRAQ CONST. § 3, ch. 1, art. 49, fourth.
152. Id. § 2, ch. 1, art. 20. But see Feldman & Martinez, supra note 69, at 908-09
(describing earlier draft provisions that the Shiite clerics wanted to insert into the Constitution).
153. IRAQ CONST. § 2, ch. 1, art. 18, second.
154. See Deeks & Burton, supra note 117, at 41 (also noting that this provision brings Iraq
into compliance with the International Covenant on Civil and Political Rights).
155. IRAQ CONST. § 2, ch. 1, art. 29, third.
156. See generally Mohamed Y. Mattar, Unresolved Questions in the Bill of Rights of the
New Iraqi Constitution: How Will the Clash Between "Human Rights" and "Islamic Law" Be
Reconciled in Future Legislative Enactments and Judicial Interpretations?,30 FORDHAM INT'L
L.J. 126, 131-32, 134-35, 146 (2006).
157. IRAQ CONST. § 2, ch. 1, arts. 29, 37; see also Mattar, supra note 156, at 134
(discussing the protection of motherhood in the Iraqi Constitution).
158. IRAQ CONST. § 1, art. 2, first.
159. Id.
160. Id.
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also states that "[t]he law is sovereign,"'61 and that the "Constitution is
the preeminent and supreme law in Iraq and shall be binding in all parts
of Iraq without exception."' 62 Because the Iraqi Constitution establishes
federal structures, the Constitution is also considered supreme to
regional Constitutions.16 3
Given the power of the courts to resolve questions of constitutional
law, the consideration of judicial design was "unfocused for much of
the negotiations."'l64 When negotiations did finally turn to the issue of
the judiciary, it was the voice of conservative Shiite clerics that shaped
the structure and competence of the Iraqi Supreme Court.165 The judicial
power in Iraq is established in Section 3, Chapter 3 of the Constitution,
and is comprised of the Supreme Court and other ordinary courts and
judicial bodies.166 Article 93 grants the Supreme Court jurisdiction to
determine the constitutionality of most laws and to interpret the
Constitution.167 As to who may serve on the Supreme Court, the
Constitution provides that that the members must be "judges, experts in
Islamic jurisprudence, and legal scholars, whose number, the method of
their selection, and the work of the Court shall be determined by a law
enacted by a two-thirds majority of the members of the Council of
Representatives."' 68 The inclusion of experts in Islamic jurisprudence
was a concession to Shiite clerics during the drafting stage given the
power of justices to interpret Islamic law in the constitutional context.' 69
Thus, while the provisions in the Iraqi Constitution differ in many
respects from the Afghan Constitution, both contain provisions
concerning gender quotas and equal rights for women. At the same
time, however, interpretation of these provisions in an Islamic framework will fall to new supreme courts, which may include not only
secular judges with formal legal education, but Islamic jurists or clerics
with expertise in Islamic jurisprudence.170 As such, judicial design may
161. Id. § 1, art. 5.
162. Id. § 1, art. 13, first.
163. Id. § 1, art. 13, second.
164. Deeks & Burton, supra note 117, at 45.
165. See id. at 45-52 (describing negotiations with the Shiite representatives on issues of
court structure, judicial review and court members); see also Feldman & Martinez, supra note
69, at 917 (describing the role of Shiite Islamists during the negotiation of the TAL's judiciary
provisions).
166. See IuQ CONST. § 3, ch. 3. Article 96 further provides that "[t]he law shall regulate
the establishment of courts, their types, levels, and jurisdiction, and the method of appointing
and the terms of service of judges and public prosecutors, their discipline, and their retirement."
Id. § 3, ch. 3, art. 96.
167. Id. § 3, ch. 3, art. 93.
168. Id. § 3, ch. 3, art. 92 (second).
169. See Deeks & Burton, supra note 117, at 50-52. For additional discussion of the role
of Shiite clerics in judicial design, see infra Part III.B.2.
170. AFG. CONST., ch. 7, art. 118; IRAQ CONST. § 3, ch. 3, art. 92, second.
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have significant implications for the future of women's rights in
Afghanistan and Iraq. For instance, if future laws specifically allocate
seats on each court for Islamic jurists, those designations may result in a
de facto exclusion of women from those posts where they lack the
opportunity to develop expertise in Islamic law or jurisprudence.
Similarly, even without a specific designation of seats for Islamic jurists
or experts, the judicial appointment power can be exercised in a manner
that ensures the presence of Supreme Court members opposed to
progressive women's rights in Muslim society. Moreover, as set forth in
Part III and Part IV, the realities of life in Afghanistan and Iraq, and the
weakness of the existing judicial institutions, portend trouble in
implementing the hard-fought provisions relating to gender quotas and
equality rights.
PART III: EMERGING PROBLEMS WITH QUOTA-BASED
CONSTITUTIONAL PROVISIONS IN AFGHANISTAN AND IRAQ

Notwithstanding the accomplishments in drafting new Constitutions
in Afghanistan and Iraq, the challenge going forward is how to
maximize the benefit of the gender quotas in the legislative bodies to
improve the status of women overall. In addition to the potential
structural obstacles to this success posed by the provisions relating to
Islam and the courts, the realities on the ground suggest that realization
of any marked improvement in gender equality will be a long time in
coming regardless of the "fast track" strategies deployed. As set forth
below, and as Professor Jane Stromseth describes with respect to the
ultimate success of post-conflict governments, security is the sine qua
non of reconstruction and development.17 1 Moreover, if and when the
security situation in both countries allows for some periods of stability
to build infrastructure and government institutions, the prospects for a
successful progressive women's agenda depend on the presence of
independent and respected judicial institutions willing and able to
enforce constitutional guarantees for women. This issue, in turn,
depends not only on the structural aspects of judicial design in
Afghanistan and Iraq discussed in Part II, but on judicial capacity and
competence.
A. Finding Willing and Able Participants:Violence, Intimidationand
Lack ofEducation as Deterrents to PoliticalParticipation
While the precursors to a "constitutional moment" may vary, it is
difficult to conceive that such a moment can occur in circumstances of
171.

See STROMSETHETAL., supra note 5, at 134.
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ongoing armed conflict. While there are many differences between
Afghanistan and Iraq, the sad reality is that while both countries made
constitutional commitments to gender equality and electoral quotas,
both countries are also plagued by violence that affects all aspects of
civilian life.172 For women to achieve equality and the full promise of
political participation, they need sufficient physical security to enable
them at a minimum to travel freely to develop cultural and political
support to challenge any existing patriarchal conservative Islamist
norms that deny women basic rights. 173 While there continue to be
many courageous women who seek public office, there are undoubtedly
countless others who choose not to take such risks, or who pay the
ultimate price in seeking office. For example, in 2005, at least five
female candidates were murdered in the run-up to Afghanistan's
parliamentary elections.174 Similarly, in February 2010, on the eve of
Iraq's second parliamentary elections since the fall of Saddam Hussein,
an independent female candidate was assassinated in advance of the
election. 75
If constitutionalism entails a basic commitment to or at least ability
to enforce the rule of law, the existence of constitutionalism in
Afghanistan is clearly non-existent at this stage. With respect to women
in particular, despite the presence of women in Afghanistan's new
government as mandated under the Constitution, the security situation
has made their political participation often meaninless in terms of
improving the lives of many women in Afghanistan.17 Not surprisingly,
Afghan women's rights activists have expressed the dire need to control
violence against women to ensure that female candidates are not afraid
to participate in elections. 177
The consequences of such attacks are stark, not just in terms of
chilling the exercise of Afghan women's rights, but in the ability of
women's rights groups and aid workers to continue to support the
programs necessary to empower and educate both men and women and
build institutional capacity within Afghanistan. For example, the
Taliban and local warlords have lodged attacks against women's rights

172. For a detailed discussion of security issues in immediate post-war Afghanistan, see
id. at 160-62 (Iraq) & 145-46, 162-64 (Afghanistan).
173. See Choudhury, supra note 95, at 192 (referring to Afghanistan).
174. Id. at 192 n.191 (describing murders of female candidates in Afghanistan).
175. Iraq: UN Envoy Condemns Killing of Female Election Candidate,UN NEWS CENTRE
(Feb. 8, 2010), http://www.un.org/apps/news/story.asp? NewslD=33699&Cr-iraq&Crl=#.
176. See Charlesworth,supra note 72, at 13-15 (discussing fear as a deterrent to women's
political participation in Afghanistan).
177. See Choudhury, supra note 95, at 191-93. As Choudhury also notes, "Afghan
women's groups have identified personal security as the most pressing issue facing Afghan
women in this decade." Id. at 193.

https://scholarship.law.ufl.edu/fjil/vol24/iss1/5

32

Dubay: Beyond Critical Mass: A Comparative Perspective on Judicial Desig
2012]1

BEYOND CRITICAL MASS: A COMPARATIVE PERSPECTIVE ON JUDICIAL DESIGN

195

activists,17 8 and international assistance is also threatened by violence
and intimidation that has caused some foreign aid workers to resign and
aid projects for women to be cancelled.1 79
Even in the absence of overt violence, the patriarchal Afghan society
makes it extremely difficult for many women to meaningfully engage in
politics. In rural areas, where local warlords or the Taliban still wield
power, the new government and Constitution do little to change
everyday life for women and girls. so For example, strict rules imposed
by local warlords continue to require most women to wear full length
burquas, and prohibit women from mingling with men or traveling
without a male relative.' 8' Even outside the context of rural life,
women's participation in national elections is undermined by fear
tactics and other efforts to exclude women from political participation. 182 In the first post-Taliban presidential election, the only female
candidate was reportedly "prevented from speaking at olitical rallies
held at major religious shrines because of her sex." 3 Under such
circumstances, it is inconceivable that women can participate in
Afghanistan's new political order in any way that approaches equality
with men.
Exacerbating the problem of attacks on women is the legitimization
of factions that have perpetrated violence against women. Thus, Afghan
women are not only targeted by Taliban insurgents and local warlords,
but to participate in Afghan government, may have to work within a
political system replete with representatives of factions that have also
been historically violent toward women. For example, one women's
rights group voiced the concern that the United States incorporated the
Northern Alliance into Afghanistan's future political structure, even
though members of the Northern Alliance had allegedl engaged in
"widespread raping of girls and women from seven to 70." 84
Finally, even if Afghan women could surmount the threats of
violence to fulfill the new Constitution's promise of political
participation, finding women who have the necessary education and
qualifications to adequately represent women's interests may prove
difficult. In many areas, the constitutional guarantees of education for
girls are just as illusory as the promises of full political participation.
Female illiteracy rates in Afghanistan have been estimated to be as high

178.
179.
180.
181.
182.
183.
184.

Id.
Charlesworth, supra note 72, at 14; Taylor, supra note 89, at 157.
Charlesworth, supra note 72, at 13-14.
Taylor, supra note 89, at 151.
Id. at 149.
Charlesworth, supra note 72, at 14.
Ahmed, supra note 74, at 277-78 (internal quotation omitted).
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as 80%.185 If a community is fortunate enough to have a school for girls
opened, it may be burned down, female students may face attacks, or
teachers may be murdered.18 6
Unfortunately, although the situation for women in Iraq is significantly better than in Afghanistan, there has been a downward spiral in
women's education and participation in public life. After the U.S.
invasion of Iraq in 2003, violence against women in Iraq escalated
during the sectarian strife.' 8 7 Although the cycle of violence in Iraq
impacts men as well as women, it has created an environment where
targeting women in particular has become easier and more common. For
example, one of the three women appointed to the Interim Governing
Council was murdered.' 8 8 Additionally, the American engagement with
Islamist leaders in Iraq has created obstacles to women's participation
in government as promised in the Iraqi Constitution.' 8 9
As in Afghanistan, beyond threats from continued violence in
general and targeted attacks on women in Iraq, restrictions on women's
educational opportunities and participation in public life continue. For
example, fewer women and girls are attending schools and universities
and more women feel compelled to wear head scarves.' 90 Moreover,
under Saddam Hussein's rule during the 1990s, education for girls fell
dramatically "making Iraq one of the few countries in the world today
where mothers are generally better educated than their daughters."'91 As
a result "Iraq now has one of the worst gender literacy gaps in the
world."f92 Like Afghanistan, therefore, Iraqi women face physical,
educational, and social barriers that deny the rights granted during the
constitutional process and undermine the ultimate ability of the country
to move from a society with a Constitution to a society committed to
constitutionalism.

185. Choudhury, supra note 95, at 196.
186. Taylor, supra note 89, at 151; see also Choudhury, supra note 95, at 196
(commenting that access to education is limited: "[M]ost sources approximate that about onethird of Afghanistan's districts do not even have schools for girls.").
187. See Violence Against Women in Iraq Under U.S. Occupation, CENTER FOR RESEARCH
ON GLOBALIZATION, (MAR. 17, 2006), available at http://www.globalresearch.calindex.php?

context-va&aid=2118 ("Violence against women has increased dramatically since the 2003
U.S.-led invasion of Iraq. They have been kidnapped, killed, raped, and even sold to foreign
countries for the global prostitution network. . .
188. Ciezadlo, supra note 140.
189. See supra Part II.B.1-.2 (for a discussion of the limited role of women in the Iraqi
constitutional drafting process).
190. Warren, supra note 15, at 34.
191. Coleman, supra note 134, at 37.
192. Id.
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B. Finding an Enforcement Mechanism: The Problem of Weak or
PatriarchalJudicialReview Mechanisms
After the security situation can be stabilized and the educational
opportunities for women and girls are improved, the long-term impact
of women's representation and newly created rights will depend on
enforcement in the courts of Iraq and Afghanistan. Challenges to
women's rights can come suddenly from legislative changes or
executive decisions that attempt to undermine the guarantees of the new
Constitutions. For example, in 2009, it was reported that on the eve of
Iraq's provincial elections, last minute changes to the election law
weakened the set aside for women.1 9 3 While political efforts by women
and moderate male politicians may forestall such efforts, an important
backstop in any society against executive or legislative overreaching is
resolution of conflicts within the courts. For this reason, especially in
post-conflict societies, special consideration must be given to how
justice sector institutions are designed and strengthened to ensure public
confidence in and respect for the rule of law. 1 94
For gender quotas to have success in bringing about the goal of
gender equality and improved women's rights in Afghanistan and Iraq,
steps beyond shoring up the security situation and improving educational opportunities for women will obviously be necessary. The
success of women's participation in political office will depend on other
factors, such as the national government's commitment to women's
rights, the interpretation of those rights, a popular commitment to end
discrimination against women, and sanctions for non-compliance with
the quota and other equality provisions.195 As such, and as Professor
Mark Tushnet argues, "if the political system is ready to accept
constitutionalism, the particulars of constitutional design do not
matter .
."196 Even where a society is arguably committed to
constitutionalism, however, the lesson for women's rights activists in
Afghanistan and Iraq to be drawn from the U.S. experience in women's
rights litigation is that the perspectives of Supreme Court justices
matter.
An important historical example of this phenomenon is the U.S.
193. Alissa J. Rubin & Sam Dagher, Changes in Iraq Election Law Weaken Quota for
Women, N.Y. TIMES (Jan. 13, 2009), available at http://www.nytimes.com/2009/01/14/world/
middleeast/14iraq.html.
194. See STROMSETH ET AL., supra note 5, at 178-79.

195. Cf Mark Tushnet, Some Skepticism About Normative ConstitutionalAdvice, 49 WM.
& MARY L. REV. 1473, 1481 (2008) ("Whether a constitutional provision has life on the ground
depends not on what the constitution's text guarantees but rather on whether the political forces
in the society are arranged in a way that gives politically significant figures an interest in
assuring that the rights are respected.").
196. Id. at 1488.

Published by UF Law Scholarship Repository, 2012

35

Florida Journal of International Law, Vol. 24, Iss. 1 [2012], Art. 5
198

FLORIDA JOURNAL OF INTERNATIONAL LAW

[Vol. 24

Supreme Court's decision in Bradwell v. Illinois,'197 finding that states
could deny women the right to practice law.198 Justice Bradley's
concurring opinion exemplifies how patriarchal views of women can
infect judicial decision-making, even in contexts where the rule of law
and the justice system are widely respected.199 As Justice Bradley
stated, "[t]he paramount destiny and mission of woman are to fulfill the
noble and benign offices of wife and mother. This is the law of the
Creator."200 Patriarchy and constitutionalism, as it turns out, are not
mutually exclusive.
Justice Bradley's concurrence in Bradwell illuminates how the
problem of male perspectives on women's roles, especially when linked
to religious attitudes and motherhood, affect constitutional decisionmaking regardless of a society's commitment to the rule of law. For
women seeking to ensure enforcement of their constitutional rights in
Afghanistan and Iraq, the cautionary tale of Bradwell indicates the need
to carefully consider the role of judges in reviewing cases that may
involve the intersection of Islam, motherhood, and equality. 20 1 Exalting
motherhood and family should not be viewed as a negative social or
religious construct, as the centrality of family is important to women
themselves. The problem indicated in Bradwell and looming in Iraq and
Afghanistan is that often women are not permitted to decide for
themselves how to balance the demands of their family and public life.
Judicial design in both countries dictates that this is a decision that can
be made by members of the new supreme courts, subject to the
constitutional jurisdictional, qualification, and appointment provisions
in each new Constitution.
The success of the gender quota provisions in bringing about a
sustained improvement of women's rights in Afghanistan and Iraq,
therefore, will depend not only on the commitment of the government
and society, but on decisions from the judiciary regarding how these
quotas and other guarantees of women's equality are implemented.
For Afghanistan and Iraq, the possibility that cultural biases (often
adopted in patriarchal Islamic culture and labeled as religious rules) 202
will infect judicial interpretation of women's rights is striking. In both
countries, the express constitutional adoption of Islam as a source of
197. Bradwell v. Illinois, 83 U.S. (16 Wall.) 130 (1873).
198. Id. at 139.
199. Id. at 139-42; see Tushnet, supra note 195, at 1481 ("Even where constitutions are
not shams, though, the range of permissible interpretations of . . . rights is wide enough to
encompass quite large variations in actual behavior.").
200. Bradwell, 83 U.S. at 141.
201. See supra Parts II.A.2-.3 & II.B.2-.3 for discussions on these provisions in the
Afghan and Iraqi Constitutions.
202. See supra note 15 and accompanying text (discussing patriarchy and Islam).
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law and the ability of Islamic jurists to serve as supreme court justices
raises the concern that restrictive interpretations of both Islam and
constitutional rights may prevent women from realizing broader rights.
Similarly, features of judicial design, such as the qualifications for
judges, may prevent women from ascending to the highest levels of
judicial power. 203 To the extent that the courts must resolve conflicts
between the constitutional protection of motherhood and the family and
the equality of women according to constitutional and Islamic law, 204
this may pose a significant challenge where judges' views of Islam and
Islamic law are extraordinarily patriarchal and conservative or are
otherwise inconsistent with the requirements of equality as understood
in secular societies and under international human rights standards.20 5
Because judicial decisions may have a significant impact on the
future of women's rights in Iraq and Afghanistan, how Islamic norms
will be decided and incorporated into constitutional decision-making
must be considered at the drafting stage of constitutional provisions
establishing judicial structure, power, and qualifications. For example,
an important question is whether Islamic clerics will be permitted, or
even required, to serve as judges on supreme courts in Islamic societies.
Islamic societies with secular constitutional governments such as
Turkey have excluded Islamic jurists from constitutional decisionmaking.2 06 Other countries such as Iran allow Islamic jurists to
dominate the law-making and adjudication process.2 07 Still other predominantly Muslim countries have adopted judicial systems where all
legal disputes are resolved through the judiciary, but questions of
Islamic law may be referred to Islamic jurists.2 08 This is not to suggest
that Islamic jurists always interpret the law against the interests of
women; progressive Islamic jurists have concluded that Islamic law
203. See supra notes 110 & 169 on the qualifications to serve as members of the Supreme
Courts in Afghanistan and Iraq, respectively.
204. For a discussion of Islamic Law in general, see Intisar A. Rabb's article, "We the
Jurists": Islamic Constitutionalism in Iraq. Intisar A. Rabb, "We the Jurists": Islamic
Constitutionalism in Iraq, 10 U. PA. J. CONST. L. 527, 542 (2008) (describing the development
of Islamic law in a similar fashion to the common law, through a process of interpretation of
textual sources "by qualified jurists endowed with the authority to say what the law is.").
205. Cf Backer, supra note 69, at 47-48 (challenging the assumption that courts can easily
reconcile "Islamic jurisprudence to the requirement of secular international human rights law in
the interpretation of Islamic Constitutions."). But see Choudhury, supra note 95, at 160-61
("[T]he condemnation of Islam and Islamic law as inherently inimical to women's rights fails to
serve the interests of women in countries where purely secular arguments for women's rights are
easily discounted as 'Western' constructions . . .
206. Rabb, supra note 204, at 555.
207. Id.
208. Id. at 569-71 (describing the systems in Morocco and Egypt). Notably, in light of the
2011 Arab Spring movements in both countries, constitutional reform efforts may change these
structures.
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permits women to serve in leadership roles ranging from judges to
heads of state.20 9
The importance of judicial design as a critical component of an
overall strategy for women to achieve a constitutional solution to end
discrimination is apparent. What is not always apparent, however, is
what the contours of judicial institutions should entail, such as vesting
judicial power in a supreme court or a constitutional court, whether to
allow only centralized or decentralized judicial review, whether to allow
courts to accept constitutional questions on the basis of legislative
referral, what appointment procedures should be adopted, and what
qualifications should be established for judges. Comparing the
circumstances of judicial design in Afghanistan and Iraq demonstrates
that each of these issues is highly dependent on a number of factors,
including but not limited to the stances of various political players, the
perceived legitimacy of existing judicial institutions, the availability of
educated and professional judges, and perhaps most importantly, the
extent to which future leaders are sincerely committed to developing
and adhering to the rule of law.
1. The Judiciary in Afghanistan
In Afghanistan, because the Constitution in Article 3 establishes
Islamic law as the supreme law 2 10 and incorporates secular human rights
provisions, the qualifications, competence, independence and fairness of
the judges who will resolve any potential conflicts are centrally
important.211 The decision itself to vest judicial review in a supreme
court rather than creating a new and independent constitutional court
was an initial point of contention in Afghanistan's constitutional
drafting process. 12
209. See also BADAWI, supra note 15, at 37-38 (discussing Muslim women's ability to
actively participate in lawmaking, scholarship, and political leadership); Mattar, supra note 156,
at 149 ("[N]o Quranic verse prohibits women from serving as judges."). Cf Choudhury, supra
note 95, at 162 (describing efforts of Muslim feminist scholars to independently interpret
Islamic law).
210. See supra Part III.A.3 (discussing sources of law in the Afghanistan Constitution);
see also Choudhury, supra note 95, at 178 (noting that the Supreme Court in Afghanistan may
strike down laws that it deems to be inconsistent with the "tenets and provisions of the holy
religion of Islam").
211. See Afsah & Guhr, supra note 74, at 432 (commenting that the influence of the
Islamic supremacy "clause will be strongly dependent on the judiciary"); Choudhury, supra note
95, at 178 (stating that "the institution of judicial review by the 2004 Constitution of
Afghanistan serves as a check on the potential impact of women as legislators in the new
Afghanistan").
212. Arjomand, supra note 74, at 959-60. As Arjomand also argues, "[b]y dropping the
idea in 2004, apparently because the training of constitutional judges required a long time,
Afghanistan has foregone one of its major 'latecomer's advantages' in constitutional design." Id.
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Above and beyond the structural problems in allocating the power of
judicial review, the decision on how judges and justices would be
appointed was also an issue that had significant implications for
enforcing women's rights in the new Afghan constitutional order. For
example, the Constitution of Afghanistan allows the President to
appoint the Chief Justice and justices of the Supreme Court, with the
approval of the Wolesi Jirga. President Hamid Karzai demonstrated
immediately a lack of commitment in promoting a judiciary committed
to the rule of law and protecting women's rights through his appoint214
ment of Mawlavi Fazl Hadi Shinwari as his first chief justice.
Shinwari was a vocal Islamic fundamentalist who openly opposed any
advances in women's rights. 2 15 The trickle down effects of Chief Justice
Shinwari's appointment were also significant. Under the Afghan
Constitution, the Supreme Court has the power to appoint, with the
consent of the President all lower court judges, and oversees their
promotion and discipline. 1 6 Chief Justice Shinwari reportedly used this
power to appoint "likeminded conservatives to all levels of the

judiciary.
In addition to appointment issues, judicial design in the context of a
women's rights agenda must also consider the accountability and ethics
of judges. Again looking to the conduct of Chief Justice Shinwari, he
routinely exceeded his authority as Chief Justice through the creation of
a religious edict council in the Supreme Court to enforce the supremacy
of Islamic law over other constitutional provisions. 2 18 This judicial
at 960. See also Backer, supra note 69, at 54 (arguing that "the Islamic character of the legal
order [is] constituted through its structuring of the judiciary."); Choudhury, supra note 95, at
179 ("Key characteristics of Afghanistan's judicial system may confine the efforts and impact of
those who seek to advance women's rights through reform of Islamic law.").
213. AFG. CONST. ch. 3, art. 64. Wolesi Jirga or "House of the People" is the lower house
of the bicameral National Assembly of Afghanistan. WOLESI JIRGA (HOUSE
REPRESENTATIVES), http://wj.parliament.af/english.aspx (last visited Mar. 10, 2012).

OF

214. Choudhury, supra note 95, at 180.
215. See id. at 180-81; see also Arjomand, supra note 74, at 959 (commenting that Chief
Justice Shinwari was "known for his fundamentalist views. .
216.

AFG. CONST. ch. 7, art. 132.

217. Choudhury, supra note 95, at 181.
218. Id. A report by the U.S. Institute of Peace on the state of the Afghan judiciary also
found that:
The Supreme Court is headed by a Chief Justice who is a noted religious
conservative .

. .

. [T]he Supreme Court has created within its administrative

structure a "Fatwa Council" composed of clerics. The Council reviews
questions of Islamic law, and has, on its own initiative, issued rulings even in
matters not actually brought to the Supreme Court by any parties. Although the
President has the final appointment power under the law, President Karzai
reportedly has not rejected any of Chief Justice Shinwari's judicial nominees,
many of whom do not meet the education and experience requirements of
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council openly and arbitrarily denounced actions by women as "unIslamic" outside of the ordinary business of the courts in resolving
pending cases or deciding issues referred to the court by the legislature.21 Despite these actions, and again evidence of President Karzai's
disinterest in securing a judiciary that would be committed to the limits
placed in the new Constitution, President Karzai nominated Chief
Justice Shinwari for a renewed term as Chief Justice in 2006.220 With
proper parliamentary review, however, Shinwari's nomination was
rejected and President Karzai nominated and secured parliamentary
approval of the more moderate and educated Abdul Salam Hazimi as
the new chief justice. 22 1
Another significant issue in judicial design that impacts the
prospects for women's participation in the development of the law in
Afghanistan is the decision as to what qualifications judges and justices
must possess, and whether these rules will result in the de facto
exclusion of women from judicial decision-making. In Afghanistan, the
qualifications to serve on the Supreme Court are expressly provided in
Article 118 of the Constitution, which provides, inter alia, that justices
must have both higher education (in law or Islamic jurisprudence) and
sufficient experience as an Afghan judge.2 2 2 Whether any women can
meet the education requirement seems remote not only because women
were precluded from seeking an education during the Taliban's rule, but
also because women are also excluded from development of Islamic
jurisprudence and customary law. 223 The judicial experience requirement is also difficult for women to attain given that the Taliban
dismissed women judges from judicial service. 2 24 Even if qualified
women judges are present, the all-male Supreme Court retains the
power to appoint and promote lower court judges, 225 and may not be
willing to exercise this power to promote women to positions of
leadership within the Afghan judiciary.
Afghan law.
Miller & Perito, supra note 74, at 7-8.
219. Choudhury, supra note 95, at 180-81 (describing situations in which the Supreme
Court's Fatwa Council declared co-educational schools and the broadcast of a female vocalist
on state television as "un-Islamic."); see also AFG. CONST. ch. 7, arts. 120-21.
220. Choudhury, supra note 95, at 184.
221. Id.
222. AFG. CONST. ch. 7, art. 118.
223. See discussion supra Part II.A (describing education problems for women and girls in
Afghanistan).
224. Choudhury, supra note 95, at 182-83; see also id. (discussing the role of the few
Afghan women judges who are permitted to serve in lower courts).
225. See supra note 217 and accompanying text (discussing the power of the Supreme
Court to oversee the appointment of lower court judges).
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Nothwithstanding these issues in the design of the judiciary in the
new Constitution of Afghanistan, the reality of the Afghan judicial
system is that most issues impacting women's lives will have to be
addressed either in the lower courts or through customary religious law
22
applied in the provinces.226 This outlook is bleak on either front. First,
the lower courts and informal justice sector institutions threaten to
continue to be dominated by conservative male Islamic jurists who will
not be receptive to significant changes in understanding women's roles
within Afghan society.22 7 Second, extensive problems of corruption,
lack of education and lack of resources continue to plague the Afghan
justice sector. 228
2. The Judiciary in Iraq
To understand the judicial design that emerged in the Iraqi
Constitution, context is crucial. As described in Part II.B.3 and in the
accounts of the drafting history of the Constitution of Iraq, 229 the
judicial design decisions, like the other constitutional drafting issues,
were the product of intense negotiations and compromise brokered by
the United States between the demands of the Shiite clerical leaders on
the one side, and a coalition of Kurdish and Arab secular groups
opposed to Shiite proposals intended to promote "greater Islamic and
clerical influence over the process of constitutional interpretation., 230 In
turn, conflicts between Islam and individual rights would "be left to
Iraqi legislators and judges to address in the future." 23 1 Judicial design
226. Cf Lee, supra note 89, at 552-53 (commenting that "to improve gender rights
in Afghanistan, reform should build on national and local cultural practices that are rooted in
Islam ... [to] gain acceptance among Afghans and achieve quicker success.").
227. Ahmed, supra note 74, at 300 (discussing how rural customary justice systems "have
evolved through a centuries-long process of synthesizing Islamic and pre-Islamic Afghan
customary law," making them particularly intransigent to a progressive women's agenda);
Arjomand, supra note 74, at 959 n.131 (noting that the "great majority of Afghan judges are
Mullahs, and many of them were apparently associated with the Taliban"); Backer, supra note
69, at 54 (commenting that the new constitutional order rests "atop an ancient and complex
system of formal and informal decision making" and that "Afghani traditional elites have been
actively resisting the Westemization of their law").
228. Arjomand, supra note 74, at 959 n.131 (describing the lack of education among
judges and prosecutors and wide vacancy rates because of poor salaries); Lee, supra note 89, at
545 (describing widespread corruption and the lack of any secular legal training among Afghan
judges); Miller & Perito, supra note 74, at 7-8 (highlighting the deficiencies of the Afghan
judiciary, including the lack of a secular legal education, lack of access to or reference to legal
texts in decision-making, undue influence on decision-making by local leaders, and rampant
corruption).
229. See generally Deeks & Burton, supra note 117; Feldman & Martinez, supra note 69.
230. Feldman & Martinez, supra note 69, at 917.
231. Id. at 910; see also Rabb, supra note 204, at 548 (arguing that because the Iraqi
Constitution does not define the source of Islam's "established principles," Iraqi judges and
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and competence, therefore, was a critical component of the Iraqi
Constitution in terms of ensuring women's rights.
A significant amount of tension in the judicial design process
centered on whether judicial review would be vested in a supreme court
or a constitutional council. Shiite leaders actively sought the creation of
a separate constitutional court that would have the power to engage in
pre-enactment review of legislation for compliance with Islamic law. 232
This stance immediately led to push back from the Kurdish delegation,
which feared this would jeopardize the balance of secular rights crafted
in the new Constitution.2 33 The negotiations finally led to the creation of
the Supreme Court, with jurisdiction to interpret the new Constitution
and review other federal laws.2 3 4
The victory of the secular delegation in securing a Supreme Court
structure rather than a constitutional council was tempered by a
compromise with the Shiite clerics that the members of the Supreme
Court would include not only legal scholars, but "experts in Islamic
jurisprudence." 235 The Constitution was silent, however, on such critical
issues as judicial selection and the number of members of the Supreme
Court, leaving such issues to be decided in a future law enacted by twothirds vote of the Council of Representatives.2 3 6 This design choice in
particular raised the importance of the gender quotas as the parliament
would vote on the new law.
With this new judicial structure in place, the real concern for judicial
legitimacy in Iraq centers around the independence of the courts, and
not the lack of qualified women to serve as judges. Fortunately for Iraq,
not only are there many well-trained judges and lawyers, but women
have traditionally served as judges, especially in the Kurdish region and
in parts of Baghdad.2 37 In fact, Iraq's first woman judge was appointed
in 1959.238 From a women's rights perspective, therefore, the deficiencies of the existing judicial system stem not from lack of education
jurists "may exercise some amount of discretion in saying what the law is.").
232. See Deeks & Burton, supra note 117, at 45-46; Feldman & Martinez, supra note 69,
at 917.
233. See Deeks & Burton, supra note 117, at 45-50 (describing Shiite efforts to create a
constitutional council and Kurdish opposition).
234. IRAQ CONST. § 3, ch. 3, art. 93.
235. Id. § 3, ch. 3, art. 92; see also Deeks & Burton, supra note 117, at 50-52 (describing
the negotiations on the role of Islamic experts on the Supreme Court); Feldman & Martinez,
supra note 69, at 917 (same).
236. See Deeks & Burton, supra note 117, at 52 (describing the decision to leave the
question of judicial selection and the number of members of the supreme court to the parliament
to enact through legislation requiring a two-thirds supermajority); Feldman & Martinez, supra
note 69, at 917-18 (same).
237. Coleman, supra note 134, at 35.
238. Id. (describing Zakia Hakki, who is now "a prominent member of parliament").
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and resources, but from the complete control of the judiciary during the
regime of Saddam Hussein. 239 As such, the struggle for the future of
Iraq's judiciary is to regain its legitimacy as an independent branch that
can fairly protect women from efforts to prohibit them from exercising
their rights to meaningfully engage in the political process and in Iraqi
social and economic life. The new Constitution emphasizes the
importance of judicial independence in at least four different
240
provisions.
An important cause for concern, however, is the power and influence
of conservative clerics who oppose women serving as judges, a rising
problem in some areas. For example, one story emerging from the postwar period involved the decision by the CPA to appoint Nidal Nasser
Hussein as the first woman judge to serve in Najaf, a Shiite holy city.241
The opposition from Shiite clerics was so severe that the CPA
ultimately decided not to pursue the appointment.2 4 2 As this circumstance illustrates, like Afghanistan, other challenges for judicial
enforcement of women's rights in Iraq will not only come from threats
to judicial independence from executive power or federal legislative
enactments, but from intimidation tactics employed at the local level to
prevent women's full participation in political and economic life.
For Iraq, therefore, the challenges posed through the judiciary are
quite different from the challenges in Afghanistan. With better
infrastructure and educated judges and jurists, the challenge will be to
ensure that women may continue to participate in the legal process as
lawyers and judges, and thus continue to have a voice in shaping the
law.
PART IV: A HOLISTIC APPROACH TO WOMEN'S EMPOWERMENT
THROUGH POLITICAL PARTICIPATION: RECASTING CRITICAL MASS
IN THE JUDICIAL CONTEXT

From a present day American perspective, unaccustomed to political
repression and gross violations of human rights on a daily basis, the idea
of imposing affirmative obligations on the state to compensate for such
239. See Bali, supra note 119, at 452 ("The Iraqi legal profession was largely defunct
under the Baath regime. The judicial system was subverted .... ).
240. See IRAQ CONST. § 2, ch. 3, art. 19, first ("The judiciary is independent and no power
is above the judiciary except the law."); id. § 3, ch. 3, art. 87 ("The judicial power is
independent."); id § 3, ch. 3, art. 88 ("Judges are independent, and there is no authority over
them except that of the law. No power shall have the right to interfere in the judiciary and the
affairs of justice."); id. § 3, ch. 3, art. 92, first ("The Federal Supreme Court is an independent
judicial body .... ).
241. Coleman, supra note 134, at 35.
242. Id.
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practices seems fraught with difficulty in a culture dedicated to the ideal
of formal equality through "color blind" or "gender blind" application
of the Constitution. As Professor Anita Hill has written, "[Women] have
come a long way from the time when our only choice for including
women was to have special protections or set-asides." 24 3 For the women
of Afghanistan, emerging from a period of brutal repression, and for the
women of Iraq, transitioning from a period of totalitarian control to one
indicative of the perils of Islamic fundamentalism, the legislative setasides may be the only choice at this time to ensure that women are not
completely excluded from the political order. As such, the legislative
gender quotas were a hard fought tactical victory in the constitutional
drafting process.
In the long-term, however, tactics beyond the adoption of legislative
quotas are necessary to translate constitutional guarantees for women
into enforceable norms and obligations. Beyond quotas, what is needed
is a multi-faceted approach to constitutional entrenchment of women's
equality. In this regard, the strategy to achieve improved women's
rights in post-conflict societies should include a broader structural
agenda alongside a rights-based approach. This structural, multi-tiered
strategy must consider not only increasing women's political participation (whether through quotas or other mechanisms), but through the
evaluation of ways in which women's rights are protected and enforced
through justice sector institutions. 244
This Article suggests, therefore, that debate on achieving gender
equality in post-conflict societies must continue to focus on an
integrated institutional approach, with a particular focus on judicial
design and power. Gender quotas alone will have less meaning without
correlated efforts in the constitutional building context to direct
institutional changes in judicial systems. In Afghanistan and Iraq, the
focus on judicial design is especially important where the quotas and
other women's rights must be protected and enforced through a
constitutional framework that incorporates both Islam and Western
ideals of fundamental rights, raising the possibility of conflict and the
need for judicial review.
The reality of life and politics in Afghanistan and Iraq is currently
243. Hill, supra note 19, at 177.
244. Cf Miller & Perito, supra note 74, at 2 (describing how "[a]n integrated, holistic
approach to establishing the rule of law" in justice sector reform projects is needed that goes
beyond training police, and focuses also on reforming the criminal justice system and
developing adequate correctional institutions because "[a] substantial investment in one area of
rule of law will not have a meaningful pay-off in terms of real democratic governance and
stability unless other pieces of the puzzle are put in place as well . . .").
245. For discussions on how Islam is incorporated into the Constitutions of Afghanistan
and Iraq, see supra Parts II.A.3 (Afghanistan) & II.B.3 (Iraq).
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such that there can be no "fast track" to gender equality, and a simple
quota for women politicians will not necessarily bring about the
"critical mass" necessary to ensure meaningful change in deeply embedded social mores and norms about the role of women in Iraqi and
Afghan society. As Professor Cass Sunstein notes, while constitutional
text is important,
[drafters] should not . .. underestimate the need for a culture that

is committed, first, to the rule of law and constitutional
limitations, and second, to some kind of orderly process for
ensuring that any implementation of unclear constitutional
provisions, or any adjustment of such provisions, takes place in a
way that is not inconsistent with respect for constitutional
ideals. 246
For the second aspect of Professor Sunstein's analysis, the role of a
fair and competent judiciary is centrally important, especially where
constitutional text is vague or indeterminate, or otherwise raises the
possibility of conflicting obligations. As quoted by A.E. Dick Howard,
James Madison in the Federalist No. 37 also recognized the need for
judicial interpretation of indeterminate constitutional text in writing that
"[a]ll
new
laws,
though
penned
with
the
greatest
technical skill, and passed on the fullest and most mature deliberation,
are considered as more or less obscure and equivocal, until their
meaning be liquidated and ascertained by a series of particular
discussions and adjudications." 247
Debate is also needed on the extent to which constitutional or
statutory provisions may promote the presence of women as judges on
the highest courts, or create paths for their promotion within the formal
judicial system. For women who are appointed to high courts,
mechanisms must also be considered to avoid the marginalization of
their input into judicial decision-making. 248 Such an approach may also
improve the legitimacy of the newly created judicial institutions among
women,249 or encourage women litigants to pursue cases.25 0 While this
246. Cass R. Sunstein, American Advice and New Constitutions, 1 CHI. J. INT'L L. 173, 178
(2000).
247. A.E. Dick Howard, The Indeterminacy of Constitutions, 31 WAKE FORESr L. REV.
383, 390-391 (1996).
248. See Choudhury, supra note 95, at 183 (discussing an Amnesty International report
finding that Afghan women judges are marginalized and often unable to influence the
development of the law).
249. Cf Hill, supra note 19, at 185 ("The face of judging, in an emblematic way, matters
as a reflection of access to justice; the diversity of the bench affects public perceptions of
fairness.").
250. Cf Baines & Rubio-Marin, supra note 4, at 8 (describing the notion of constitutional
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need not be achieved through explicit quotas in these institutions, 2 51
varying models of judicial design in post-conflict constitutional drafting
should be explored to ensure the protection of newly granted rights to
victims of severe repression. For example, because ethnic divides were
the central concern in post-war Kosovo, the U.N.'s settlement agreement on Kosovo proposed multi-ethnic pre-commitments in the
judiciary and constitutional court, as well as the presence of
international judges.25 2
A structural and integrated approach to the future role of women
leaders or judges in Afghanistan and Iraq also includes consideration of
women's role in the development of Islamic jurisprudence and
customary law. Improving women's influence in this area may occur,
for example, through education and training programs for women in
Islamic law and jurisprudence. 253 Such programs may also combat the
problem that arises when conservative male jurists and judges use lack
of religious and legal training among women as a pretext to keep them
from higher levels in the judiciary. 2 This is especially important given
the tradition of male domination among Islamic jurists that has led to
many of the cultural practices that restrict women's freedoms the
most.255 Furthermore, continued efforts to develop stronger relationships with and advocacy by moderate male Islamic jurists and
politicians is not only essential, but consistent with Islamic norms
relating to consultation between men and women in issues relating to

public affairs. 256
agency, whereby the feminist agenda is advanced through "lobbying, legislating, litigating, and
adjudicating.").
251. See Hill, supra note 19, at 176 (stating that "historical experience and contemporary
theory suggest that the key to women's advancement is not setting aside a single seat for
women-it is rejecting the practice of setting aside others for men."); see also IRVING, supra
note 3, at 134 ("[Tlhere are ways in which constitutional provisions may indirectly discriminate
against women for appointment or inhibit their nomination to the judiciary.").
252. See U.N. Secretary-General, Addendum: Comprehensive Proposal for The Kosovo
Status Settlement in letter dated Mar. 26, 2007 from the Secretary-General addressed to the
President of the Security Council, U.N. Doc. S/2007/168/ADD.1, at annex 1, art. 6 & annex II
(Mar. 26 2007), available at http://www.unosek.org/docref/Comprehensive proposal-english.
pdf.
253. See Coleman, supra note 134, at 32 (describing how "progressive change can come
from within Islam" through training programs for women in Islamic jurisprudence).
254. See Choudhury, supra note 95, at 182-83 (discussing biases against women judges on
the grounds that they lack sufficient training in Islamic law).
255. Warren, supra note 15, at 45-46 (describing history of male domination in the
development of Islamic law).
256. Coleman, supra note 134, at 26-27 (noting that supporters of progressive rights for
women in Islam include male scholars and political leaders); accordBADAWI, supra note 15, at
37 ("The general rule in social and political life is participation and collaboration of males and
females in public affairs.") (emphasis omitted). Cf Conner, supra note 45, at 205 (discussing
partnerships between women's advocacy groups and male leaders in African political systems as
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Finally, continued support for general public outreach programs in
Iraq and Afghanistan is critical. This educational component must
include education of both men and women, especially in rural areas, on
the principles of Islamic law and jurisprudence. According to one
article, a 2005 field research study in Afghanistan revealed that
''seventy percent of men and eighty to eighty-five percent of women"
did not know or understand their rights under Islamic law.2 57
Fortunately, educational outreach programs are already underway
through a number of rule of law projects ongoing in Iraq and
Afghanistan. For example, in Afghanistan, the U.S. Agency for
International Development (USAID) is funding numerous social, legal
and judicial reform pr50ects to help transition Afghan society to a
culture of lawfulness. 5 Finally, securing justice sector reform is a
necessary component of building faith in the fairness of the legal system
and to avoid the problems of corruption and political interference in
constitutional decision-making.2 59
CONCLUSION

Gender quotas may be a good short-term tactic to ensure the
inclusion of women's voices in the post-conflict regimes in Afghanistan
and Iraq, but the march towards equality demands a long-term strategy
as well. In securing the inclusion of these provisions in the new
Constitutions, women's rights advocates are at risk of winning the battle
but losing the war. Ending the violence, securing political stability and
building legitimate economies to alleviate the problems of poverty and
lack of education are just a few of the significant challenges facing both
Afghanistan and Iraq, and the solution to each is a complex and
debatable topic in its own right. Nevertheless, even at this juncture, a
comprehensive constitutional agenda, including a plan for judicial
design and reform, is needed in addition to legislative quotas and
enumerated women's rights. As such, this Article advocates a more
integrated constitutional approach to women's participation in
government.
a method of improving women's rights).
257. Choudhury, supra note 95, at 165; Family Structures and Family Law in Afghanistan:
A Report on the Fact-FindingMission to Afghanistan, MAx PLANCK INST. 16 (2005).
258. For a current summary of USAID's projects in Afghanistan, see USAID's
Afghanistan webpage at http://afghanistan.usaid.gov/en/home.
259. For a current summary of rule of law and other development projects in Iraq, see
USAID's Iraq webpage at http://iraq.usaid.gov/. See also Bali, supra note 119, at 452 (asserting
that reforming the judiciary is a critical step in building Iraqi confidence in the legal system,
which requires a wide spectrum of projects ranging from law enforcement training to
infrastructure projects).
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Vigorous and committed attempts to adhere to newly crafted constitutional norms, even if perceived to be futile, are also necessary steps in
an emerging nation's overall transition from the rule of men to the rule
of law. Undoubtedly this task falls to the nation's leaders, as it has in
the United States. But the presence of violence alone should not deter
efforts to widely and regularly publicize a government's commitment to
the rule of law, even if circumstances on the ground make such a
commitment difficult to fulfill. Leaders have a political as well as moral
imperative to do so. In the years following the bicentennial of Abraham
Lincoln's birth, it is useful to recall some of his words:
[T]here is, even now, something of ill-omen, amongst us. I mean
the increasing disregard for law which pervades the country; the
growing disposition to substitute the wild and furious passions, in
lieu of the sober judgment of Courts; and the worse than savage
mobs, for the executive ministers of justice....

But you are, perhaps, ready to ask, "What has this to do with the
perpetuation of our political institutions?" . . .
.... [I]f the laws be continually despised and disregarded, if their
rights to be secure in their persons and property, are held by no
better tenure than the caprice of a mob, the alienation of their
affections from the Government is the natural consequence; and
to that, sooner or later, it must come.

The question recurs, "'how shall we fortify against it?"' The
answer is simple. Let every American, every lover of liberty,
every well wisher to his posterity, swear by the blood of the
Revolution, never to violate in the least particular, the laws of the
country; and never to tolerate their violation by others . .

.

. [L]et

every man remember that to violate the law, is to trample on the
blood of his father, and to tear the character of his own, and his
children's liberty. Let reverence for the laws, be breathed by
every American mother, to the lisping babe, that prattles on her
lap-let it be taught in schools, in seminaries, and in colleges; let
it be written in Primers, spelling books, and in Almanacs;-let it
be preached from the pulpit, proclaimed in legislative halls, and
enforced in courts of justice. And, in short, let it become the
political religion of the nation; and let the old and the young, the
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rich and the poor, the grave and the gay, of all sexes and tongues,
and colors and conditions, sacrifice unceasingly upon its altars. 26 0
Let those committed to forging equality for women in Afghanistan
and Iraq, and especially in the memory of those brave women and men
who sacrificed their lives in that pursuit, remain vigilant in their efforts.

260. President Abraham Lincoln, The Perpetuation of Our Political Institutions, Address
Before the Young Men's Lyceum of Springfield, Illinois (Jan. 27, 1838), available at
http://showcase.netins.net/web/creative/lincoln/speeches/lyceum.htm.
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