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2. Rules of law and jury verdicts: The Simon experiments.

Background. A number of empirical studies describing the ef-
fects of formal legal rules illuminate juries’ consideration of per-
missive presumptions. Rita James Simon’s study of experimental
juries addressed the effect of legal rules on juries’ verdicts in
criminal cases.!®2 Simon’s juries each heard one of three re-
corded versions of two simulated trials, both involving the in-
sanity defense.1%3 One trial was closely modeled on the leading
case of Durham v. United States.'®* The defendant in Durham,
charged with housebreaking, pleaded not guilty by reason of in-
sanity. The second trial was modeled on a case in which a charge
of incest was defended on grounds of insanity.!05

In one version of each recorded trial, juries were instructed
on insanity according to the M ’Naghten rule: Exculpation is ap-
propriate only if the defendant “is incapable of understanding
the nature, quality and consequences of his acts, or of distin-
guishing between right and wrong . . . .”’19¢ In a second version
of each recorded trial, juries were instructed according to the
Durham rule: Exculpation is appropriate only if the defendant’s
unlawful act was “the product of a mental disease or defect.”’107

102. See R. S1moON, THE JURY AND THE DEFENSE OF INsaNITy 3 (1967) [hereinafter cited as
R. SmoN}; see also R. SivoN, THE Jury: ITs ROLE IN AMERICAN SocIETY 52-57 (1980).

The jurors studied by Simon were “real” jurors in that they were drawn from the regular
Jjury pools of their jurisdictions and were told by their judges that serving on an experimental
Jjury was their way of fulfilling jury duty. However, one departure from normal procedure was
the random assignment of all eligible jurors; no jurors were excluded by means of peremptory
challenges or challenges for cause. R. SIMON, supra, at 40.

103. R. SmvoN, supra note 102, at 42-58. One of the advantages of using recorded trials
for this sort of research is that many juries can be exposed to the same stimuli. Conclusions
having a high degree of generality can be generated from a comparison of the verdicts of a
large sample of juries. By systematically changing different variables and exposing many ju-
ries to different versions of a trial, the effects of these variables can be determined with a high
degree of precision. Id. at 40. In both trials recorded by Simon the judges’ instructions to the
juries were treated as independent “variables.” Id. at 44-47, 52-53.

For a discussion of methodological issues in jury research, see R. HASTIE, S. PENrOD & N.
PENNINGTON, INSIDE THE Jury 3745 (1983); Note, The Appearance of Justice: Judges' 1'erbal and
Nonverbal Behavior in Criminal Jury Trials, 38 Stan. L. Rev. 89 (1986).

104. 214 F.2d 862 (D.C. Cir. 1954).

105. United States v. King, No. 655-5 (D.C. Cir. 1956). Simon considered King a “more
typical” insanity case. R. SIMON, supra note 102, at 42.

106. R. Simon, supra note 102, at 45. See M’Naghten’s Case, 8 Eng. Rep. 718, 722 (H.L.
1843) (to establish an insanity defense, “it must be clearly proved that, at the time of the
committing of the act, the party accused was labouring under such a defect of reason, from
disease of the mind, as not to know the nature and quality of the act he was doing; or, if he did
know it, that he did not know he was doing what was wrong.”).

107. R. SmMoN, supra note 102, at 45.
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In the third version of each trial, juries were told simply that if
they believed ‘“‘the defendant was insane at the time he commit-
ted the act of which he was accused, then . . . [they] must find
the defendant not guilty by reason of insanity.”’108

Simon found that juries deliberating under the M Naghten rule
were significantly less likely to acquit the defendant on grounds
of insanity than those who were not instructed. A pre-delibera-
tion survey of individual jurors for the housebreaking trial re-
vealed that 76 percent of the uninstructed jurors were prepared
to vote “not guilty by reason of insanity” (NGI), as opposed to
only 59 percent of those given the M’Naghten instruction.!®® In
their pre-deliberation opinions in the incest trial, the unin-
structed jurors were significantly more likely to acquit the de-
fendant (34 percent NGI) than M Naghten-instructed jurors were
(24 percent NGI).110

The post-deliberation verdicts in the incest trials provided Si-
mon’s most interesting and instructive results.!!! Juries deliber-
ating under the M’Naghten rule were significantly less likely to
acquit the defendant on grounds of insanity (0 percent) than
uninstructed (18 percent) or Durham-instructed (19 percent) ju-
ries.!'? Durham-instructed juries behaved much like uninstructed
juries.!’3 From the incest cases, Simon concluded that “[w]hen
jurors are permitted to deliberate in the absence of a court-de-
fined criterion of responsibility, they are more likely to find in
favor of the defendant, but no more likely than when they are
instructed under the Durkham formula.” 114

108. Id. at 46.

109. Id. at 68. Although jurors instructed under the Durham rule behaved more like
uninstructed jurors, the differences between the individual verdicts under the Af Naghten and
Durham rules did not attain statistical significance at the .05 level. Id. at 67-68. Differences
among the post-deliberation verdicts of full juries in the housebreaking trial were also “too
small to be given much significance.” Id. at 69.

For a discussion of statistical significance and related issues, see R. HasTiE, S. PENrROD &
N. PENNINGTON, supra note 103, at 243-46; see also Charrow & Charrow, Making Legal Language
Understandable: A Psycholinguistic Study of Jury Instructions, 79 CoLum. L. Rev. 1306, 1373-74
(1979).

110. R. SiMON, supra note 102, at 72. Again, the difference between the M 'Naghten and
Durham versions did not attain statistical significance at the .05 level, although jurors receiving
the Durham instruction behaved more like uninstructed jurors. Id. at 72-73.

111. Because of ambiguities in the psychiatrists’ testimony in Durham, Simon concluded
that the incest trial was “a much better test” of jurors’ reactions. Jd. at 69-70.

112. See id. at 72. These findings were significant at the .05 level.

113. Id. at 73.

114. Id
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The similarity of results for unminstructed and Durham-in-
structed juries probably reflects the juries’ sense that the Durham
rule is something of a ““non-instruction.” Rather than providing
a formal legal definition of insanity, the Durham rule may merely
supply ““a practical synonym for insanity.”’!!5 In deciding cases
under the Durham rule, jurors are thrown back on their own un-
derstanding of insanity. They do not have to fit the symptoms of
insanity into the legal categories and criteria of a rule like that of
M’Naghten, which, as Justice Cardozo remarked, “has little rela-
tion to the truths of mental life.””116

Implications. Jury deliberation under the M Naghten instruction
is similar to jury decisionmaking in the shadow of a legal pre-
sumption. The M ’Naghten rule infects jury deliberations with “a
legal test which color[s] the evidence and disturb[s] the requisite
judgment of fact . . .. The M’Naghten rule function[s] as a
‘brake’ upon a jury’s disposition to acquit defendants by reason
of insanity.”’!''7 In short, although the formal legal rules in Si-
mon’s trials did not mesh with jurors’ ordinary, pre-legal
understanding, the jurors followed them. Other studies have
demonstrated the sensitivity of the deliberation process to varia-
tions in instructions on rules of law and have suggested that ju-
rors are influenced to conform with the terms of legal rules.'!®

115. de Grazia, The Distinction of Being Mad, 22 U. Cur. L. Rev. 339, 343 (1955).

116. B. Carpozo, IWhat Medicine Can Do for the Law, in Law anDp LITERATURE 106 (1931);
see also Durham, 214 F.2d at 875-76 (jury should not be required to depend on “arbitrarily
selected” symptoms that “do not necessarily, or even typically, accompany even the most
serious mental disorder™).

117. de Grazia, supra note 115, at 34546 (footnotes omitted). According to one distin-
guished commentator, a M Naghten-like formula also distorts the testimony of medical special-
ists on the issue of insanity: “I do not really feel that we psychiatrists want to preempt this
whole area but we do resent having to focus on concepts in which, unfortunately, we have no
very special claim to knowledge. . . . [T)he McNaghten formula . . . forces psychiatrists not
to think in terms of mental disease but in terms of general social behavior, without reference
to the conceptual system with which he is familiar.” MobeL PENaL Copk (Tentative Draft No.
4, 1955) (Excerpts from Correspondence Between Dr. Manfred Guttmacher and Herbert
Wechsler Relating to the Problem of Defining the Criteria of Irresponsibility in the Model
Penal Code, Guttmacher to Wechsler, November 22, 1954, at 189) [hereinafter cited as
Guutmacher]. Psychiatric testimony under a A 'Naghten rule may even usurp or undermine the
jury's function: “ ‘Since insanity must always be at bottom a matter of the custom and the
opinion of the community, much reason exists for community (judge—jury) judgments of
mental responsibility.” " Id. at 177.

118. Vidmar's 1972 research confirms that jury verdicts are affected when legal forms
are imposed on or made available to juries. Vidmar, Effects of Decision Alternatives on the Verdicts
and Social Perceplions of Simulated Jurors, 22 J. PErRsoNaLITY & Soc. PsycHoLocy 211 (1972).
When experimental jurors were forced to choose between a first-degree murder verdict or
acquittal, 54% of the jurors found the defendant not guilty. But when “second degree mur-
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When a jury is instructed on a permissive presumption, an
abstract legal rule is imposed upon the jury’s decision. This rule
does not necessarily frame the issues in ways that correspond to
the jurors’ ordinary, pre-legal understanding of the case. Never-
theless, as suggested by the Milgram and Simon studies, the au-
thority with which the presumption is communicated can
strongly orient—or, if necessary, reorient—the jurors’ decision-
making processes so as to bring them into conformity with the
presumption. This ‘“reorientation” seriously challenges the
jury’s obligation to act as “the conscience of the community” and
to draw upon ordinary common sense in making its decisions.!!?

C. Blurring the Mandatory-Permissive Distinction:
Legal Demonstrations

1. “The bite of formula™ in capital sentencing procedures.

Legal scholars have examined the effects of formal legal rules
on commonsense jury decisionmaking by studying the rhetoric of
eighth amendment jury instructions in capital cases.!?° Under

der” was added as a choice, 92% of the jurors found the defendant guilty of the lesser charge,
none acquitted, and the percentage of first-degree findings declined from 46% to 8%. Id. at
215.

Other researchers have studied the effects of a mandatory death penalty sentencing stat-
ute on the decisions of simulated jurors. One study, for instance, found that jurors acquitted
the defendant more often when the sentence was a mandatory death penalty than when it was
a prison term (80% as opposed to 52% in one situation). Hester & Smith, Effects of a
Mandatory Death Penalty on the Decisions of Simulated Jurors as a Function of Heinousness of the Crime, 1
J. Crim. JusT. 319, 324-25 (1973). Another study examined jurors’ sensitivity to rhetorical
variations in “reasonable doubt” instructions. Definitions of reasonable doubt ranging from
“nearly any doubt about the defendant’s guilt should qualify as a reasonable doubt” to “‘a
reasonable doubt must be substantial, nontrivial, defensible,” were given to different groups
of experimental jurors at the end of otherwise identical simulated trials. Jurors given a lenient
definition were significantly more willing to convict than those given a stringent definition.
“This small variation at the end of a rather long and complex case produced a difference of
over 26% in the group conviction rate.” Kerr, Atkin, Stasser, Meek, Holt & Davis, Guilt Bevond
a Reasonable Doubt: Effects of Concept Definition and Assigned Decision Rule on the Judgments of Mock
Jurors, 34 J. PERsoNALITY & Soc. PsycHorocy 282, 291 (1976). But ¢f. Sealy & Cornish, Juries
and the Rules of Evidence, 1973 Crim. L. Rv. 208, 222 (L.S.E. Jury Project) (variation of instruc-
tions given to simulated juries had “little effect” on their verdicts).

119. See text accompanying notes 120-141, 148-164 infra.

120. Weisberg, Deregulatmg Death, supra note 85, at 360-95. Weisberg does not claim for
his “documentary review” the status of an empirical study, id. at 360, but several features of
his methodology make the work particularly useful. First, his sources are actual trials, which
can rarely be studied directly. Second, by comparing (admittedly only a few) jury reactions
before and after Furman, Weisberg is able to control for and isolate the effect he reports,
much as an experimental social scientist would.
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pre-Furman law,'?! judicial instructions and attorney argument
generally could not convey to the jury formal rules or other gui-
dance as to sentencing.!22 “The instruction [in one such case] is
a noninstruction, almost an anti-instruction,” notes Professor
Weisberg. “It impresses on the jury the moral gravity of its task
by telling the jury that the decision comes unaided by the State
. ... [Tlhere are no formal legal rules governing their
decision.”123

Some later statutory schemes made use of a separate penalty
trial in which further instructions on sentencing could be pro-
vided, but the jury was not told how it should apply these instruc-
tions. In one California case of this type, the jury returned to the
courtroom with the following question:

(I]s there an interpretation of the law which may aid the jury in

determining whether the punishment should be a life sentence

or the maximum penalty in a verdict of first degree murder, that
is, does the law consider any legal mitigation in this respect?

[T]here are circumstances which . . . may be considered to be
in mitigation. [We are] not sure how the law defines mitigating
124

The judge read the definition of the word “mitigate” from a dic-
tionary and concluded:
I can’t tell you what to do. I gave you all the instructions. You
have the instructions with you and if you can find any mitigating
circumstances in the case, why, if that is what you are looking
for, why it is up to you to find them. I can’t tell you anything
about them.125
The judge’s instruction listed factors for the jury to consider, but
“wholly avoid[ed] investing these factors with any formal legal
status or dignifying them with any legal language. . . . There
[we]re no presumptions or burdens of proof to help decide close
cases.”’126

121. See, e.g., McGautha v. California, 402 U.S. 183, 204 (1971) (strongly opposing use
of legal rules in capital punishment determinations).

122. Weisberg, supra note 85, at 363-65.

123. Id. at 364.

124. People v. Friend, 47 Cal. 2d 749, 760-61, 306 P.2d 463, 470 (1957). Note also the
jury’s euphemistic avoidance of the word “death” (“the maximum penalty in a verdict of first
degree murder”) and its tendency to personify “the law.”

125. Id.

126. Weisberg, supra note 85, at 369 (“[t}he jury instruction here is a sort of opaque
anti-instruction, reminding the jurors anxious for guidance that the law refuses to give them
any guidance”).
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Post-Furman schemes have changed the rules and, thus, the
rhetoric. Judges in many states now instruct juries on sentencing
matters using formal legal language and purportedly systematic
formulas for weighing aggravating against mitigating factors.!2?
However, these formulas may remain insufficient directives and
may still prompt jury requests for additional guidance. In People
v. Neely,'28 for example, the jurors asked the court if they could
“show mercy and give life without possibility [of parole] even
though [they felt] aggravating outweigh[ed] mitigating.”12° In
response, the judge simply reread the relevant sections of the
standard jury instructions; two hours later, the jury sentenced
Neely to death.!30

In Neely, the jury requested ‘“‘release” from the strictures of
formal legal categories rather than guidance in applying the
formula. It is somewhat perplexing that a jury, which can
“weigh” mitigating circumstances as heavily as it wants, could
find those circumstances outweighed by aggravating ones and
still be reluctant to apply the death penalty. Weisberg analyzes
this situation as follows:

The jurors must have engaged in a two-step process. First, they

articulated some mitigating circumstances in express or legal

terms. Second, they intuited some other reason that made
them reluctant to choose a death sentence, but . . . they were
unable to articulate it as a mitigating circumstance. The jurors
may have learned rather clumsily to think in legal categories.
Having received a formal instruction from the judge, they be-
came confused because they could not capture in legal lan-
guage their own ideas or sentiments about the defendant’s just
deserts . . . . [TThe jury took the formula very seriously.!3!
By simply rereading the jury instruction and, in effect, reasserting
the primacy of legal categories, the judge relieved the jury of its
dilemma. Not surprisingly, jurors’ behavior in these circum-
stances has been explicitly compared to the “teachers’ ”” behavior
in the Milgram studies:

The Milgram experiment bears an eerie similarity to the situa-

127. See id. at 371. -

128. No. 40424 (Cal. App. Dep't Super. Ct. El Dorado Cty., Dec. 15, 1982).

129. Record at 204, Neely; see also State v. Smith, 305 N.C. 691, 707-10, 292 S.E.2d 264,
274-75 (1982) (similar exchange between judge and jury).

130. See Weisberg, supra note 85, at 372-73.

131. Id. at 373, 375; see also id. at 383 (“The formal, legalistic image of the law of capital
punishment that the jury now receives from the court and the prosecutor is often a great
advantage to the state.”).
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tion of Neely’s penalty jury in Placerville, California. The jury
in that case asked the judge what personal moral responsibility
it had over the defendant’s life. The judge responded with the
nonanswer of repeating the more legalistic of the technical jury
instructions, essentially telling the jury it had no responsibility.
In the very special situation of the criminal courtroom and the
death penalty trial, it seems fairly plausible that a lay jury ex-
posed to the mystifying language of legal formality may indeed
allow its moral sense to be distorted.!32

D. The Practical Effects of Perceived Authority and Formal Legal
Rules on Jury Decisionmaking

1. Jurors’ abdication of responsibility to higher authority.

Milgram’s “teachers” sought to allay personal concerns about
responsibility for their actions. They often sought explicit assur-
ances that the supervisor would ‘““accept all responsibility” for
their actions. After receiving such assurances, most subjects ap-
peared relieved and proceeded to administer shocks to the “vic-
tim.”133 Many subjects stated in post-experiment interviews that
“[i]f it were up to me, I would not have administered shocks to
the learner”’!34 and that “I was just doing what I was told.”135 As
a result, “[m]any people were unable to realize their values in
action and found themselves continuing in the experiment even
though they disagreed with what they were doing.”’136

Such statements are not simple alibis invented in response to
guilt. Rather, deference to authority is a fundamental mode of
thinking that accompanies the perception of oneself as “locked

132, Id. at 392. Weisberg also commented: “Professional actors in legal institutions
rely on doctrine to reassure themselves that the sanctions they inflict follow inevitably from
the demands of neutral, disinterested legal principles rather than from their own choice and
power.” Id. at 384-85.

If the death penalty decision contains these moral and psychological elements at

least to some degree, then one could indeed sensibly say that the legal formulas

‘distort’ the decision. If the decision to kill is indeed fraught with personal moral

intensity, arousing the sentencer’s most intense fears and anxieties, then it may be a

harmful illusion for the juror to believe that he or she is choiceless.
Id. at 391,

133. See S. MiLGRAM, supra note 87, at 7-8, 14547, 160-61, 187.

134. Id. at 146.

135. Id. at 8. The results of the *“control” version of the experiment (in which the sub-
jects themselves decided what levels of shocks to administer) confirm that such statements are
accurate. Ses note 90 supra.

136. S. MiLGraM, supra note 87, at 6; see also id. at 10 (“Some derived satisfaction from
their thoughts and felt that—within themselves, at least— they had been on the side of the
angels.”).
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into a subordinate position in a structure of authority.”!37 Mil-
gram’s subjects lack, or come to lack in the experimental circum-
stances, the strength of conviction required to disobey the
authority figure. In novel and disorienting situations of this sort,
individuals usually respond to internal conflict by adjusting their
beliefs so that they perceive themselves as not fully responsible
for their actions. In a sense, individuals shift responsibility for
their actions “upward” to the perceived legitimate authority.!38

Simon’s research also demonstrated how legal rules shift per-
ceptions of responsibility. Traditional juries deliberating prior to
M’Naghten would have resembled Simon’s uninstructed juries.
These pre-M’Naghten juries would have proceeded on the prem-
ise that ““ ‘[their] collective conscience does not allow punish-
ment where it cannot impose blame’” and that they were
supposed to apply ‘ ‘[their] inherited ideas of moral responsibil-
ity to individuals prosecuted for crime.’ 139 By contrast, the
M’Naghten instruction substituted the authority of a “legal conun-
drum” (whether the defendant knew right from wrong) for the
jurors’ lay sense of justice or equity (whether the defendant was
insane).140 It is clear that jurors’ sense of ‘“‘responsibility” for
their decisionmaking was significantly altered by variations in the
legal rules. As one measure of this phenomenon, Simon re-
ported that the M°Naghten instruction reduced the number of ju-
ror contributions to group verdict discussions.!4!

137. Id. at 8.

138. Id. at 7-8, 145-46. This behavior may be understood in terms of the social psycho-
logical theory of “cognitive dissonance.” When two or more beliefs are consistent, individu-
als experience a satisfying state of “consonance”; when two or more beliefs are inconsistent,
an unpleasent state of “dissonance” results. Professor Festinger has suggested that people
are motivated to reduce cognitive dissonance and that they attempt to do so by changing their
attitudes or beliefs. See generally L. FESTINGER, A THEORY oF COGNITIVE DissoNaNcE (1957).

139. Durham, 214 F.2d at 876 (quoting Holloway v. United States, 148 F.2d 665, 666-67,
80 U.S. App. D.C. 3, 4-5 (1945)).

140. See R. S1MoN, supra note 102, at 8-9; see also de Grazia, supra note 115, at 33942,
346.

141. See R. SIMON, supra note 102, at 74-76. “Juror contributions” refers to the total
number of times individual jurors spoke in the group’s deliberation. Simon reported the fol-
lowing results for 39 randomly selected juries in the incest trial: Uninstructed—496 verbal
contributions (13 juries); M Naghten—257 verbal contributions (12 juries); Durham—564 ver-
bal contributions (14 juries). For the same 39 juries, the mean number of pages in the tran-
scriptions of the juries’ deliberations was 43 for uninstructed; 26 for M 'Naghten; 45 for
Durham.

By each measure, juries considered the uninstructed and Durham-instructed decisions
longer and with more participation than the M 'Naghten-instructed decisions: “If length of
deliberation is at all a valid index of the difficulty of the jurors’ task or of the jurors’ involve-
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2. Doctrinal shifting sub silentio.

In response to the foregoing, it might be argued that the
whole point of these legal rules is to change the substantive law, so
as to limit or restrict the discretion of the jury and thereby make
acquittals harder to obtain. However, this analysis fails to distin-
guish between the legitimate purpose and effect of legal rules
and the often illegitimate effects such rules have on juries. An
“illegitimate’ effect is one that exists in the real world but not in
legal doctrine and that undermines sub silentio the traditional
functions of jury deliberation and decisionmaking. Legal doc-
trine is heavily influenced by assumptions about human social
psychology and behavior, but sometimes those assumptions can-
not withstand modern scientific scrutiny.

Social psychological experiments are particularly useful in
testing underlying assumptions about human behavior because
these studies create controlled situations in which specific vari-
ables can be isolated, analyzed, and measured. For example, Mil-
gram’s experiments demonstrated systematically how individuals
underestimate the effect of authority on obedience.!42 Simon’s
studies similarly demonstrated how legal rules can distort and
misstate common perceptions of insanity.'4? Finally, the analysis
of jury instructions in capital sentencing procedures demon-
strated the effect of legal doctrine on jury decisionmaking.!4

ment with their task, and we believe it is, then the Durham rule serves to enhance the jurors’
responsibility.” Id. at 217. As de Grazia has observed,

[Tlhe real vice of the Af'Naghten rule was that it . . . allowed the court to intrude

upon, if not actually usurp, the jury’s rightful province . . . . [R]estor{ing] to the

jury its rightfully predominant role in the community judgment of who should, and
who should not, be relieved of criminal responsibility . . . may indeed be effected by

the Durham decision . . . .
de Grazia, supra note 115, at 34647 (footnotes omitted); see also A. GOLDSTEIN, THE INSANITY
DerEnse 91 (1967) (the insanity test is “a normative standard applied to conflicting clusters of
fact and opinion by a jury, an institution which is the traditional embodiment of community
morality and, therefore, well suited to determining whether a particular defendant, and his
act, warrant condemnation rather than compassion™).

142. Both laypersons and a panel of experts severely underestimated the influence of
authority on obedience. See S. MILGRAM, supra note 87, at 30-31.

143. Guttmacher, supra note 117, at 174 (** ‘I do not see why the rules of law should be
arrested at the state of psychological knowledge of the time when they were formulated . . . .
[TThe M’Naghten Rules are in large measure shams.’ ”); sez also id. at 177-79 (judicial or jury
role should not be forced on psychiatrists, but trust in sound judgment of court and jury is
warranted only when medical data can be fully and accurately presented).

144. See Weisberg, supra note 85, at 388-89 (“The availability of the sort of legal formu-
las that the Supreme Court has encouraged . . . may cause some jurors to vote for the death
penalty where they might otherwise be inclined to afford mercy . . . . [T]he law might permit
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These demonstrations help to clarify the legal-doctrinal analysis
of presumptions.!45

Taken together, the empirical and legal analyses strongly sug-
gest that the “dignifying formalities” of an authoritative legal
presumption carry significant weight with juries and reduce their
sense of responsibility and moral sensitivity. An aura of author-
ity, professionalism, and experience surrounds permissive pre-
sumptions because they have been found sufficiently reasonable
and reliable to receive the official legal imprimatur of the state.!46
Furthermore, a presumption based on sound empirical general-
izations may well be logically connected with valid penological
objectives and policy considerations. Jurors faced with difficult
choices may understandably place the responsibility for their de-
cisions on higher authorities associated with permissive pre-
sumptions, even if the outcomes run counter to their personal
and moral propensities.!4?

a sentencer to rationalize a death sentence which his moral sentiments oppose . . . .”); see also
id. at 388-95.

145. See text accompanying notes 75-80 supra.

146. See, e.g., Weisberg, supra note 85, at 352 (“A jury facing a difficult moral judgment
on the basis of lots of raw evidence is likely to be somewhat affected by the idea that the
legislature had placed a special imprimatur on the defendant’s criminal record . . . .”).

147. The support these studies offer for the hypothesis may be characterized as indirect
or analogical, requiring a leap in reasoning from experimental conditions to jurors’ real-life
behavior. These studies were not specifically designed to test the effects of permissive and
mandatory presumptions on juries. Given judges’ reluctance to allow experiments on actual
juries, research based on mock juries remains the best available empirical approach. See R.
HasTig, S. PENROD & N. PENNINGTON, supra note 103, at 37, 39; J. Katz, EXPERIMENTATION
wrte HuMaN BEInGs 68-109 (1972); see also H. KaLvEN & H. ZEISEL, supra note 101, at 33-54;
Note, supra note 103, at 1026-28, 1042-50.

Milgram discussed three methodological problems associated with his experiments: (1)
the possibility that his subjects were not representative of the general population; (2) the
possibility that they did not believe they were really administering shocks to the learner; and
(3) the problem of generalizing from the laboratory to the larger world. Milgram easily re-
futed the first two objections. See S. MILGRAM, supra note 87, at 169-74. On the third point,
Milgram noted that the problem of generalization *“depends entirely on whether one has
reached a correct theoretical understanding of the relevant process.” Id. at 174. Perhaps
“structure’ is a better word than “process™ for what Milgram had in mind. The claim is thata
correct understanding of the general structure of authority can be developed by analyzing how
individuals become instruments of authority in specific circumstances. “The occasion we
term a psychological experiment shares its essential structural properties with other situations
composed of subordinate and superordinate roles . . . .” Id. at 175. “[T]he essence of obe-
dience, as a psychological process, can be captured by studying the simple situation in which a
man is told by a legitimate authority to act against a third individual.” Id. at 177.

Certainly, differences between Milgram’s experimental situation and that of a jury should
be noted: The jury is acting as a group (Milgram also tested this variation, id. at ch. 9, “Group
Effects”); the defendant is not a “volunteer”; and in fact the defendant has probably done
something very bad. But if Milgram is correct in claiming to have discerned a *‘common psy-
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3. The social function of the jury.

Several leading Supreme Court cases have described impor-
tant aspects of the jury’s function in the legal system. The Win-
ship decision indicated that use of the reasonable-doubt standard
was “indispensable to command the respect and confidence of
the community in applications of the criminal law.”!4® Jurors
must not perceive that innocent men are being convicted with
less than utmost certainty; the Court concluded that “[i]t is criti-
cal that the moral force of the criminal law not be diluted.”!49

In Williams v. Florida,'5° the Court specifically inquired into
“the purposes of the jury trial” in criminal cases. It determined
that one of the “essential” features of the jury trial was “the com-
munity participation and shared responsibility that results from
that group’s determination of guilt or innocence.”!5! The Court
noted that it may be “desirable to spread the collective responsi-
bility for the determination of guilt [in capital cases] . . . as a
means of legitimating society’s decision to impose the death pen-
alty.”’152 Justice White’s concurring opinion in Furman added that
the decision to repose such responsibility in juries was “largely
motivated by the desire to mitigate the harshness of the law and
to bring community judgment to bear on the sentence . . . .”’153

In Witherspoon v. Illinois,'5* the Supreme Court stated that the
jury expresses ‘‘the conscience of the community.”!55 The

chological process,” then his work carries broad implications for jury decisionmaking as well
as for human behavior in other important contexts of authority. See Note, supra note 96, at
1050 n.144.

Simon addressed the problem of generalizability in relation to her work and concluded
that mock juries remain the best available experimental procedure; they permit many different
Jjuries to be exposed to precisely the same stimuli and allow for easy alteration of variables.
See R. S1MON, supra note 102, at 3442,

148. Winship, 397 U.S. at 364.

149. 1d.

150. 399 U.S. 78 (1970).

151. Id. at 100.

152. Id. at 103.

153. Furman v. Georgia, 408 U.S. 238, 313 (1972) (White, J., concurring); see also
Duncan v. Louisiana, 391 U.S. 145, 156 (1968) (jury trial assures “community participation in
the determination of guilt or innocence”); Trop v. Dulles, 356 U.S. 86, 101 (1958) (changes in
sentencing reflect “evolving standards of decency that mark the progress of a maturing soci-
ety”); H. KaLven & H. ZEISEL, supra note 101, at 7-9, 493-96; Van Dyke, The Jury as a Political
Institution, 16 CATH. Law. 224 (1970).

154. 391 U.S. 510 (1968).

155. Id. at 519 & n.15 (juries also * ‘maintain a link between contemporary community
values and the penal system’ ) (quoting Tvop, 356 U.S. at 101).
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phrase was used a year later in United States v. Spock.'55 The trial
Jjudge in Spock had given the jury a special interrogatory, consist-
ing of ten questions to be answered if the jury reached a general
verdict of guilty. The reviewing court expressed concern about
this form of “judicial pressure” and about the “subtle, and per-
haps open, direct effect that answering special questions may
have upon the jury’s ultimate conclusion . . . . A juror, wishing
to acquit, may be formally catechized.”!5? Even when con-
fronting formally proper questions, “the jury, as the conscience
of the community, must be permitted to look at more than
logic.”’158 The same is true for formally proper presumptions.

The importance of such extra-legal considerations is explicitly
recognized in the theory of jury nullification.!?® The main issue
in jury nullification debates is whether the jury must enforce the
law as prescribed by the judge or may make an independent deci-
sion as to whether the defendant’s conduct constituted a crime.
The prevailing answer is that the jury has an unreviewable, “sov-
ereign’ prerogative to acquit on the basis of its conscience—"“in
the teeth of both law and facts’’16—but that the jury cannot be
told it has this power.16!

156. 416 F.2d 165, 182 (1st Cir. 1969) (jury as “the conscience of the community™); see
also United States v. Dougherty, 473 F.2d 1113, 114042 (D.C. Cir. 1972) (Bazelon, J., dis-
senting in part) (jury, as “‘community conscience,” disregards strict requirements of law that
cannot be justly applied in a particular case).

157. Spock, 416 F.2d at 181-82 (“By a progression of questions each of which seems to
require an answer unfavorable to the defendant, a reluctant juror may be led to vote for a
conviction which, in the large, he would have resisted. The result may be accomplished by a
majority of the jury, but the course has been initiated by the judge, and directed by him
through the frame of the questions.”); sez also Morris v. United States, 156 F.2d 525, 529-32
(9th Cir. 1946); Commonwealth v. Anthes, 71 Mass. (5 Gray) 185, 209-10 (1855); Rex v.
Larkin, [1943] 1 K.B. 174, 175-77; P. Deviin, TriaL BY Jury 14, 56, 75-91 (1966); T.
PrLucknETT, A CoNcISE HisTory oF THE CoMMoN Law 137-38 (5th ed. 1956). See generally
Howe, Juries as judges of Criminal Law, 52 Harv. L. Rev. 582 (1939).

158. Spock, 416 F.2d at 182; see also Duncan v. Louisiana, 391 U.S. at 157 (juries “serv[e]
some of the very purposes for which they were created and for which they are now employed”
by departing from law-bound conclusions); Skidmore v. Baltimore & O. R.R., 167 F.2d 54, 70
(2d Cir. 1948) (Hand, J., concurring) (civil verdicts should conform narrowly to law, but in
criminal prosecutions there are “other considerations”); H. KALVEN & H. ZEISEL, supra note
101, at 495 (juries give recognition to values that fall outside the official rules).

159. Dougherty, 473 F.2d at 1130-37, 1139-44; See M. Kap1sH & S. KaDIsH, DISCRETION
TO DisoBEY: A STUDY OF LAWFUL DEPARTURES FROM LEGAL RULES 45-72 (1973). See generally
Sax, Conscience and Anarchy: The Prosecution of War Resisters, 57 YALE Rev. 481 (1968); Scheflin,
Jury Nullification: The Right to Say No, 45 S. CaL. L. Rev. 168 (1972).

160. Horning v. District of Columbia, 254 U.S. 135, 138 (1920).

161. See Sparf & Harperi v. United States, 156 U.S. 51, 102 (1895); Dougherty, 473 F.2d at
1136 (advising that *“{w]hat makes for health as an occasional medicine would be disastrous as
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One of the more recent arguments against an explicit nullifi-
cation instruction is that “a juror called upon for an involuntary
public service is entitled to the protection . . . that he can fairly
put it to friends and neighbors that he was merely following the
instructions of the court.”’62 One is forcefully reminded of the
excuses of Milgram’s teachers as they continued to shock the
learners.!63 In short, the “official doctrine” of jury nullification
tends to reduce the jury’s sense of responsibility and diminish its
role as the “conscience of the community.”

The jury serves important moral, symbolic, and representa-
tional functions in the life of a political community. But the insti-

a daily diet™); M. Kaprsu & S. KapisH, supra note 159, at 4748, 54-55; Scheflin, supra note
159, at 169-77.

In the 1783 trial of William Davis Shipley for seditious libel, the presiding magistrate
refused to instruct the jury on nullification, but he did permit defense counsel, the eloquent
Thomas Erskine, to argue to the jury that “they . . . call upon you [jurors] to pronounce that
guilt, which they forbid you to examine into . . . . Thus, without inquiry into the only cir-
cumstance which can constitute guilt, and without meaning to find the defendant guilty, you
may be seduced into a judgment which your consciences may revolt at . . . .” Dean of St.
Asaph’s Case, 21 How. St. Tr. 847, 906 (1783). In response, the jury brought in the ex-
traordinary verdict of “guilty only of publishing,” declining to determine whether or not
Shipley was guilty of libel. Not long thereafter Parliament affirmed the power of juries to
nullify the law, in Fox’s Libel Act of 1792, 32 Geo. 3, ch. 60, § 1; see 10 W.S. HoLDSWORTH, A
History oF EncLisH Law 675-97 (1938); 2 J.F. STEPHEN, A HisTORY OF THE CRIMINAL Law OF
Encranp 298-395 (1883). In the Parliamentary debates on the subject, Earl Camden sup-
ported the measure on the ground that “[sJome juries were found resolute enough to disre-
gard the instruction, and find a verdict for the defendant. Others were overawed by the
presence, and, perhaps the menaces, of a magistrate, robed, learned, and dignified, and found
a verdict against their consciences . . . .” 29 ParL. HisT. ENG. 1407 (1792); see also id. at 565,
1044, 1297, 1421.

The 1735 American trial of John Peter Zenger for seditious libel also raised controversial
issues of jury nullification. Trial of John Peter Zenger, 17 How. St. Tr. 675 (1735). Zenger
was on trial because a newspaper that he published had carried articles critical of governing
British officials. Defense counsel at trial was allowed to argue for “[t]he right of the jury to
find such a verdict as they in their conscience do think is agreeable to their evidence,” J.
ALEXANDER, A BRIEF NARRATIVE OF THE CASE AND TRIAL OF JoHN PETER ZENGER 91 (S.N. Katz
ed. 1963), and he insisted that the jurors “have the right beyond all dispute to determine both
the law and the fact, and where they do not doubt of the law, they ought to do so.” Id. at 78.
Zenger was acquitted, to great popular acclaim.

Such founders of the republic as John Adams also supported the principle of jury nullifi-
cation. Adams wrote in his diary on February 12, 1771:

[I]s a juror obliged to give his verdict generally, according to [the judge’s] direction,

or even to find the fact specially, and submit the law to the court? Every man, of any

feeling or conscience, will answer, no. It is not only his right, but his duty, in that

case, to find the verdict according to his own best understanding, judgment, and
conscience, though in direct opposition to the direction of the court.
2 Works oF Joun Apams 255 (C.F. Adams ed. 1850).
162. Dougherty, 473 F.2d at 1136.
163. See text accompanying note 135 supra.
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tution of the jury does not function properly if jurors reluctantly
acquiesce before the aura of authority vested in judicial instruc-
tions on presumptions (and other rules of law) rather than en-
force the dictates of their conscience. In such circumstances,
defendants are denied their right to due process of law, and soci-
ety is deprived of the opportunity to express its vital interests in
ways that affirm contemporary standards of behavior.164

III. CoNcCLUSION

The legal analysis presented in Part I suggests that the
mandatory-permissive distinction is incompatible with the
Court’s due process precedents. The empirical studies consid-
ered in Part II suggest that the distinction is illusory. Permissive
presumptions can have essentially the same function and effect as
mandatory presumptions in the deliberations of a jury. The
mandatory-permissive distinction does not effectively differenti-
ate between permitted levels of accuracy for empirical generaliza-
tions. Therefore, all presumptions should be treated as
“mandatory” and their empirical premises subjected to reason-
able-doubt scrutiny.

Eliminating the mandatory-permissive distinction would pre-
vent the difficult problems of characterization exemplified by
Ulster County—the very case that set forth the distinction.!65 De-
termining whether the jury might have relied solely on a presump-
tion to convict involves difficult factual inquiries, beginning with,
but not limited to, the actual language of the presumption.!66

164. Cf. Arnold, The Criminal Trial as a Symbol of Public Morality, in 7 MAGNA CHARTA Es-
savs: CRIMINAL JusTICE IN Our TiME 137, 143—44 (A. Howard ed. 1965) (“Trials are like the
miracle or morality plays of ancient times. They dramatically present the conflicting moral
values of a community in a way that could not be done by logical formalization . . . .
[IJmportant emotional impact upon a society occurs in a criminal trial.””); Hart & McNaugh-
ton, Evidence and Inference in the Law, in EVIDENCE AND INFERENCE 48, 52 (D. Lerner ed. 1959)
(““A contested lawsuit is society’s last line of defense in the indispensable effort to secure the
peaceful settlement of social conflicts.”); Nesson, The Evidence or the Event? On Judicial Proof and
the Acceptability of Verdicts, 98 Harv. L. REv. 1357 (1985) (need to promote public acceptance of
verdicts explains many evidentiary rules and other aspects of the trial process); Tribe, supra
note 52, at 1376 (“[Tlhere was a wisdom of sorts even in trial by battle—for at least that mode
of ascertaining truth and resolving conflict reflected well the deeply felt beliefs of the times
and places in which it was practiced.”); Note, The Death Penally and Federalism: Eighth Amendment
Constraints on the Allocation of State Decisionmaking Power, 35 Stan. L. Rev. 787, 815-20 (1983)
(capital sentencing implicates cultural legitimacy, retributive community catharsis, and gen-
eral social morality).

165. See note 70 supra.

166. See notes 24, 80, and text accompanying notes 68-71 supra.



January 1986] PRESUMPTIONS 461

“[Wlhether a defendant has been accorded his constitutional
rights depends upon the way in which a reasonable juror could
have interpreted the instruction.”16? Reviewing courts should be
extremely hesitant to resolve these fact-specific disputes and to
declare that a jury could not have relied solely on a presumption to
convict. Legal doctrine becomes socially invalid when it depends
on assumptions about human nature that do not stand up to
modern scientific scrutiny.!¢8 Removing the mandatory-permis-
sive distinction would help to focus reviewing courts’ attention
on a less fact-specific dispute—whether the presumption is em-
pirically valid.

Eliminating the distinction also better conforms the law of
presumptions to the demands of due process. The Court in Win-
ship emphasized the fundamental bias of the criminal law against
erroneous convictions.!6® That bias is expressed in such substan-
tive and procedural features of the criminal law as the “presump-
tion of innocence,” the requirement of proof beyond a
reasonable doubt, the refusal to allow appeals of criminal acquit-
tals, and the refusal to direct guilty verdicts.!”® The proposal ad-
vanced here reorients presumption doctrine in accordance with
that bias by ensuring that no jury can convict upon proof of a fact
satisfying only a “more likely than not” standard. Preventing
mischaracterization of presumptions that are not highly accurate,
which then could be used as a jury’s sole basis for conviction,
ensures reasonable-doubt scrutiny of “every fact necessary to
constitute the crime.”17! The Winship Court clearly indicated that
the alternative of erroneous convictions presents far graver social
costs than the possibility of an occasional erroneous acquittal.!?2

Finally, this note encourages a shift in the “balance of power”
between juries, judges, and legislatures. Two features of juries
have been stressed: their “political” function in representing
and expressing the vital interests of the community at a criminal

167. Sandstrom, 442 U.S. at 514 (emphasis added).

168. See text accompanying notes 142-145 supra.

169. Winship, 397 U.S. at 361-64.

170. See Kaplan, Decision Theory and the Factfinding Process, 20 Stan. L. Rev. 1065, 1071,
1073-77 (1968).

171. Winskip, 397 U.S. at 364.

172. Seeid. at 363-64 (margin of error in litigation must be reduced when “one party has
at stake an interest of transcending value”); see also id. at 372 (Harlan, J., concurring) (“I view
the requirement of proof beyond a reasonable doubt in a criminal case as bottomed on a
fundamental value determination of our society that it is far worse to convict an innocent man
than to let a guilty man go free.”).
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trial, and their moral duty to reach decisions in accordance with
their conscience. These features would be enhanced if juries
were less pressured to follow permissive presumptions that do
not satisfy reasonable-doubt scrutiny.!’* As the Supreme Court
has acknowledged, presumptions are simply empirical general-
izations, and they must have a basis in ordinary experience.!74
Prosecutors are free to draw juries’ attention to the underlying
factual connections that prompt legislatures to create particular
permissive presumptions in the first place. But without judicial
instructions on such presumptions, juries can more freely assess
those factual inferences and determine whether they indeed ap-
ply to particular defendants in specific cases.!75

Charles Collier

173. See note 4 supra (explaining the inapplicability of the argument from comparative
convenience in the criminal context). Note that the reasonable-doubt standard does not itself
ensure the requisite statistical accuracy of presumptions. Rather, it phrases the implicit value
choice of accuracy in terms that the jury can understand and interpret, thus implicating the
jury’s political and moral functions.

174. See text accompanying notes 9-24 supra.

175. Even if the mandatory-permissive distinction is abolished, juries may still be imper-
missibly influenced by mandatory presumptions to disregard their moral and social beliefs.
Reviewing courts should thus continue to consider jury-influencing effects in their reason-
able-doubt review of generalized, presumptive inferences.



