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longer legally mandated, family law scholars generally justify state support
of, and intervention in, private life by invoking three overlapping principles.
As discussed earlier, family law scholars hope that family law helps people
live the lives they are already living,'” permits individuals to develop con-
ceptions of life free from undue state indoctrination,” and provides
individuals with the tools to overcome the potential inequalities of the pri-
vate sphere, including gender inequality."”

These principles intersect to create a theoretical tension, existing
throughout family law, about whether the law should reflect or shape family
life. Most scholars considered to be within the mainstream of the field have
come to agree that the law should adapt to changing family life, and family
law reform has largely followed that course."”” This approach contrasts with
those family law scholars who believe the law should channel individuals
into certain, superior ways of life, particularly marriage and childrearing
within wedlock.'” This debate, however, generally obscures the fact that any
legal recognition of family—even recognition that reflects the ways that
most people live their lives—privileges that way of life over other ways of
life. Therefore, the law can never simply reflect family life but is also al-
ways shaping it.'”

The previous Part emphasized that this dynamic shapes not just family
life but friendship as well.'” Friendship is thus already implicitly regulated
by the state. Family law scholars have not acknowledged this regulation be-
cause they have focused solely on the construction of the family. Even the

169. See supra note 78.
170.  See supra note 79.

171.  E.g., McCLAIN, supra note 13, at 5-6, 73-79, 134-54; see also supra text accompanying
notes 11-15 (describing reforms designed to foster gender equality within the family).

172.  See, e.g., Polikoff, supra note 39, at 362 (“[Flamily law has a history of adapting to
changing families, most notably in the recognition currently provided to children born out of wed-
lock....).

173.  Carl E. Schneider, The Channeling Function in Family Law, 20 HOFsTrA L. REvV. 495,
506-07 (1992). See, e.g., MILTON C. REGAN, JR., FAMILY LAW AND THE PURSUIT OF INTIMACY
(1993); Margaret F. Brinig, Domestic Partnership: Missing the Target, 4 J.L.. & FaMm. STup. 19, 24—
25 (2002); Lynne Marie Kohm, How Will the Proliferation and Recognition of Domestic Partner-
ships Affect Marriage?, 4 J.L. & Fam. Stup. 105, 107-10 (2002); Elizabeth S. Scott, Marriage,
Cohabitation and Collective Responsibility for Dependency, 2004 U. CHi. LEGAL E 225, 252; Lynn
D. Wardle, Deconstructing Family: A Critique of the American Law Institute’s “Domestic Partners”
Proposal, 2001 BYU L. REv. 1189, 1222-23; Lynn D. Wardle, Is Marriage Obsolete?, 10 MicH. J.
GENDER & L. 189, 214-19 (2003). Two of these scholars, Milton Regan and Elizabeth Scott, sup-
port same-sex marriage, whereas the others do not. All of the scholars are united in their belief that
marriage is superior to other forms of adult intimate relationships.

174. This phenomenon is often referred to as the expressive power of family law. F.g.,
Elizabeth S. Scott, Social Norms and the Legal Regulation of Marriage, 86 Va. L. REv. 1901, 1926
(2000).

175.  See supra text accompanying notes 62—72.
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friends-as-family and family-as-friends approaches discussed above rely on
the simple expansion or contraction of the legal family.”® Each approach
leaves friendship unrecognized—but regulated nevertheless.

By moving beyond the construction of the family to the construction of
family law, family law scholars could begin to consider explicitly how the
existing boundaries of family law affect personal relationships both in and
beyond the legal family. The boundaries of the legal family would remain
significant to this consideration because they are currently constitutive of
both family and friendship. Once that work of family law is acknowledged,
however, family law scholars would not be confined to considerations of the
boundaries of the family. Rather, scholars could consider how family law
might explicitly recognize friendship, at least in some contexts.

Explicit legal recognition of friendship could soften the effects of the
state’s current, implicit regulation of friendship by signaling that friendship
is worthy of state support. Such signaling might eliminate some of the
stigma experienced by people living outside of state-sanctioned coupling,
because other personal relationships would be recognized by the state. In
addition, such signaling would begin to blur the legal binary between friends
and family. That blurring could in turn disrupt the hierarchy of care pro-
duced by the current construction of family law, creating greater
possibilities for gender equality.

Although legal recognition of friendship has the potential to disrupt ex-
isting hierarchies of care produced by the current regulation of both
friendship and family, legal recognition of friendship also carries the risk of
reinscribing new hierarchies of care. Like any form of legal recognition,
recognition of friendship would signal that certain forms of care are more
worthy of state support than others.”” Such signaling could frustrate family
law’s goal of gender equality if legal recognition of friendship was substi-
tuted for legal recognition of family. Although friendship does not share
marriage’s history of gendered dependence and hierarchy, it is still deeply
gendered, as described below.” Therefore, simply substituting friendship
for family is unlikely to produce greater freedom from gender role expecta-
tions.

A simultaneous recognition of friends and family could address this risk
while also emphasizing the overlapping nature of friendship and family.
Such simultaneous recognition would go beyond the binary of friends and
family to support individuals’ choices about how to structure their lives,
choices mediated less by legal definitions of family than is currently permit-

176.  See supra Section HLA.

177. Cf BUTLER, supra note 41, at 55 (“[R]egulation is thus bound up with the process of
normalization.”).

178.  See infra Section II1.C.
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ted. This new construction of family law would not ask individuals to substi-
tute family for friendship or friendship for family. Rather, it would focus on
the care provided and received by multiple individuals throughout one’s life
course. Instead of channeling personal relationships into recognized
forms,"” the state would provide individuals with more freedom to embrace
diverse personal relationships and conceptions of care.

2. Guiding Principles

The specific contours of any new construction of family law will likely
be subject to much debate. This Article leaves proposals for law reform to
other scholars. Instead, my primary goal has been to illustrate the various
ways our imaginations have been limited by the current construction of fam-
ily law. That construction limits our ability to envision legal recognition of
networks of care outside of the home, thereby also limiting our ability to
conceive of more substantive forms of gender equality. Once the extent of
these limitations has been recognized, scholars can begin to explore com-
prehensive reforms that are not so limited.

However, the analysis above does suggest some guiding principles for
family law reformers. Most obviously, this Article calls for explicit state
recognition of friendship, and that recognition must go beyond a simple
proclamation that friendship is important to many people’s lives. Instead,
state recognition of friendship must be sufficiently robust to match, or
counter, the signals currently sent by state recognition of marriage and fam-
ily. But that does not mean that the state must necessarily extend friends the
same benefits accorded to families. Instead of embracing simple norms of
equality, new constructions of family law can better recognize friendship by
embracing the principles of nonexclusivity and fluidity.

Nonexclusivity is vital to new constructions of family law because ex-
clusivity risks reinforcing the primacy of one comprehensive relationship
over others and the corresponding importance of domestic caregiving over
other forms of care. Such reinforcement would likely continue to channel
women into domestic caregiving roles. Simultaneous recognition of family
and friendship would go a long way toward combating that channeling. In-
deed, simultaneous recognition, by its very definition, is incompatible with
the current emphasis on exclusivity found in legal marriage.

179. Indeed, the forms of relationship recognized by this new construction of family law may
not look like marriage, family, or even friendship. Such difference does not place these relationships
outside family law’s concern, however. As Sasha Roseneil reminds us, “[a] lesson of queer theory is
that we should resist the tendency to trivialize, infantilize and subordinate relationships which are
not clear parallels of the conventional, stable, long-term, cohabitating heterosexual couple.” Rose-
neil, supra note 75, at 411.
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For example, one way to begin to think about new constructions of fam-
ily law would be to consider what would happen if the law made it relatively
easy for individuals to legally designate both a spouse and a “best friend.”"™
This approach would still permit individuals to prioritize domestic coupling,
and, given the popularity of marriage, many individuals may continue to do
so, eschewing a legal best friend and embracing only a spouse. However,
others might choose both to marry and to maintain connection apart from
the marriage through the support of a best friend. The option of having a
state-recognized best friend in addition to or instead of a spouse would send
the message that close personal relationships come in diverse forms and that
individuals care for multiple people in multiple ways, even when married.
The state would not assume that individuals want to, or should, prioritize
domestic relationships over other forms of friendship or, conversely, that
individuals want to privilege friendship over marriage.

However, dual recognition is not enough, by itself, to eliminate the sig-
nal that individuals should privilege certain relationships over others.
Recognizing a legal best friend is not the same as recognizing friendship.
Why should individuals be forced to choose one friend over others for pur-
poses of legal recognition? Multiple friends can perform multiple functions
in different contexts. These functions are currently ignored within family
law, and a legal best friend proposal would likely ignore them as well, privi-
leging exclusivity in the realm of friendship as in the realm of marriage.

New constructions of family law would be more promising if they consid-
ered ways to more fully reject exclusivity. In thinking about such possibilities,
it may be useful to examine how nonexclusivity relates to the principle of flu-
idity that is also embodied in simultaneous recognition of friendship and
family. Fluidity challenges the notion that the functions of family so far rec-
ognized by family law are performed only within the legal family. Rather, the
functions are not confined to the legal family or to the home, nor need they be.
Instead, they can be performed by multiple people both within and without the
legal family, and, in addition to this multiplicity, the functions can shift from
one person to another, from inside the family to out.

In order to recognize that people can and do rely on multiple people to
perform different functions in their lives, and that these people and functions
can shift over time, family law would have to go well beyond proposals
permitting individuals to name one designated friend or even a spouse plus a
best friend. For example, one relatively aggressive approach would gather
all of the benefits, default rules, and obligations attaching to marriage™' and

180. This approach is therefore different from Chambers’s proposal because individuals
would not have to choose between marriage and other legal statuses like designated friends. For
discussions of Chambers’s proposal, see supra text accompanying notes 155-159.

181.  For discussions of this “bundle,” see Bernstein, supra note 142, at 146-52; James Herbie
DiFonzo, Unbundling Marriage, 32 HorsTRA L. REV. 31, 52-57 (2003).
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permit individuals to assign some or all of those forms of legal support to
the individuals of their choice."” For example, an individual could choose
for default property division rules to apply to the person with whom they are
living, joint health insurance benefits to be shared with a noncohabitating
friend or lover, hospital visitation rights to be given to yet another person,
and protections under the FMLA to be available to care for a sibling.

Such an approach would be difficult to implement, given the complexity
of the current regulatory regime of marriage. The benefits, default rules, and
obligations attaching to marriage are a patchwork of federal, state, and local
law.”™ However, despite the fragmented nature of marriage recognition and
regulation, all levels of government are united in their silence with respect to
friendship. Permitting individuals to assign certain benefits, obligations, or
default rules to friends would therefore be an innovation throughout the en-
tirety of the complex regulatory regime of marriage, minimizing conflicts
among the levels of government. Moreover, the complexity of the regime
could permit experimentation at the various levels of government and with
respect to the specific benefit, obligation, or default rule in question. For
example, a state could initially provide individuals with the flexibility to
designate friends as eligible for certain benefits, obligations, or default rules
but not other benefits, obligations, or default rules.

Individuals can currently achieve some of this flexibility through private
contracting (for example through living-together agreements, prenuptial
agreements, or health care proxies), but not all of the consequences of mar-
riage can currently be assigned by contract (including, most importantly,
health insurance benefits, social security benefits, and rights under the
FMLA). Therefore, such a proposal would change the current substance of
the law to a great extent but not radically. The more radical aspect of this
type of proposal would be its rejection of private contracting to readjust the
current consequences of marriage determined by the state. Instead, some or
all of the benefits, obligations, and default rules currently reserved for
spouses would be available alike to spouses, friends, or the other individuals
designated. Such a proposal would therefore allow all individuals, not just
married couples, to decide how they would like the state to support their
personal relationships, if at all.'"™ Unlike the current state of the law,

182. This approach is inspired in part by the Short Term Paid Leave plan proposed by Steve
Sugarman in the employment context. See Stephen D. Sugarman, Short Term Paid Leave: A New
Approach to Social Insurance and Employee Benefits, 15 CAL. L. REv. 465, 466-73 (1987). Like
that plan, the approach described above shifts control from the state to individuals, permitting indi-
viduals to decide how to use their benefits outside of state-approved categories. See id. at 470-71.

183. See Bernstein, supra note 142, at 146-52

184. Of course, specific implementations of this approach could also lead to various abuses
and perverse incentives. Future proposals for law reform would need to weigh the benefits of such
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marriage or a marriage-like relationship would not be a prerequisite for tak-
ing on the packages of benefits, obligations, and default rules provided by
federal, state and local governments. Instead, individuals could choose to
apply those packages to other types of personal relationships without engag-
ing in private contracting. In addition, individuals would not be required to
take or leave entire packages but rather could divide the packages among
multiple individuals, also without engaging in private contracting.

Such an approach could go a long way toward supporting the diverse
forms of care performed by multiple individuals in many people’s lives and
encouraging other people to consider new ways to live their lives. State sup-
port would no longer hinge on the performance of types of domestic
caregiving rooted in a history of state-supported patriarchy. The care and
support provided and received outside of that framework would no longer be
ignored or negated. The boundaries of family law would be expanded, mak-
ing them much less likely to constrain individual preferences and practices.
Unlike other proposals, however, friendship would not be pushed to take on
the defining aspects of family in order to be let into family law’s domain.
Rather, individuals could choose how they would like the state to support
and recognize both their friendships and family relationships.

In addition, such an approach would not necessitate a legal definition of
friendship or family, thereby acknowledging the potential fluidity of family
and friendship. Individual preference, rather than legal definition, would
control which relationships are supported by the state and which are not.'®
The only necessary limitation would seem to be one of mutuality: individu-
als could not unilaterally expect those in their proposed “caring network™ to
either take on caregiving responsibilities or receive caregiving benefits.
Rather, some sort of acceptance would be required. Unlike current registra-
tion systems, however, individuals would not have to agree to a
comprehensive package of benefits and obligations. Moreover, different
people could play different roles in each other’s lives. For example, an indi-
vidual could choose to use FMLA-type leave to care for a friend, but that
friend could later use her own leave to care for someone else.

an approach against those risks. This Article seeks first to imagine new approaches outside of the
existing constructions of marriage and friendship.

185. In this way, such an approach might avoid some of the dangers of categorization identi-
fied by queer theorists. See supra text accompanying notes 4046, 163; see also Lauren Berlant &
Michael Warner, Sex in Public, in QUEER STUDIES: AN INTERDISCIPLINARY READER 170, 178
(Robert J. Corber & Stephen Valocchi eds., 2003) (“Queer social theory is committed to sexuality as
an inescapablc category of analysis, agitation, and refunctioning.”); Stacey Young, Dichotomies and
Displacement: Bisexuality in Queer Theory and Politics, in PLAYING WITH FIRE: QUEER PouLiTICs,
QUEER THEORIES 51, 61 (Shane Phelan ed., 1997) (emphasizing the need to “challenge both the
notion that identity categories represent epistemological certainties, and the notion that the uncer-
tainties that do exist are located primarily at what we think of as the boundaries that demarcate one
category from another.”); ¢f. Elsiec Clews Parsons, Friendship, A Social Category, 21 Am. . Soc.
230, 233 (1915) (“[FIriendship makes an implicit criticism of category as category.”).
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Potential constructions of family law like the one described above illus-
trate some of the ways that the state could begin to recognize personal
relationships without reinforcing existing hierarchies of care or producing
new ones. When guided by the principles of nonexclusivity and fluidity, new
constructions of family law can begin to blur the line between friends and
family, providing individuals with more freedom to structure their personal
lives in diverse ways. In the process, existing notions of both family and
friendship could be transformed. This transformation has particularly strong
implications for gender equality, as set forth below.

C. Transforming Gendered Relationships

Legal recognition of the diverse functions of friendship, including those
functions that resemble and overlap with the functions of family, could
transform the gendered nature of both family and friendship. First, as dis-
cussed above, recognition of friendship in addition to marriage could
alleviate some of the pressure placed on marriage and other domestic rela-
tionships to serve all caregiving functions. This repositioning of marriage
and domesticity could potentially promote gender equality by reducing the
amount of care expected to be provided within the home, care that is still
generally provided by women. Second, legal recognition of friendship
would also signal that friendships are an integral part of life, not merely a
break from domestic life or work. As discussed below, this repositioning of
friendship could lead to even more gender equality by changing the nature
of friendships between women, between men, and between women and
men. Women might receive more care in female friendships, men might re-
ceive more care in male friendships, and men and women might come to
experience opposite-sex friendships free from many of the constraints of
heteronormativity. In the process, the very nature of gender could be trans-
formed, freeing both women and men from many gender role constraints.

1. Relationships Between Women

Women have long been assumed to have close friendships with other
women.'™ Indeed, given the domestic care that women have traditionally
provided within the home, women are often thought to receive more emo-
tional care from their female friends than from their spouses and children.'”

186.  For historical analyses of the strength of female friendships, see CHRISTINE JACOBSON
CARTER, SOUTHERN SINGLE BLESSEDNESS: UNMARRIED WOMEN IN THE URBAN SourtH, 1800-
1865, at 95-117 (2006); Carroll Smith-Rosenberg, The Female World of Love and Ritual: Relations
between Women in Nineteenth-Century America, 1 SIGNs 1, 3-14 (1975).

187.  This assumption is borne out in some of the sociological literature. See, e.g., Kirsten Voss
et al., Friendship, Marriage and Self-Esteem, 16 J. Soc. & PeRrs. RELATIONSHIPS 103, 117 (1999)
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Female friendships create a space where women are thought to receive and
provide care in more equal doses, instead of primarily providing care.'"®
Friendship with other women can also provide the opportunity for women to
focus on the needs of women rather than the needs of men or children.'”
Friendships between women are therefore already assumed to be robust and
fulfilling.

Despite these positive views of female friendship, many women treat
friendship as secondary to their dating or domestic family lives.'™ This ap-
proach to friendship can be unconscious, as women are increasingly
overwhelmed by work and family responsibilities.”" However, many women
consciously prioritize domestic family life—or potential domestic family
life in the case of dating—over friendship.””” These choices are not surpris-
ing given that they are reinforced by various social forces that value family
over friendship,'” including the current construction of family law."™

Simultaneous legal recognition of family and friendship could begin to
disrupt these patterns, creating conditions under which women could more
explicitly contemplate why they might prioritize domestic family life, par-
ticularly married life, over friendship. As discussed earlier,'”” Adrienne Rich

(finding that wives reported being more comfortable “letting their guard down” when they were
with their best female friends than when they were with their husbands).

188. See BOWDEN, supra note 71, at 62 (“The revaluation of women’s friendships and
women’s lives becomes, then, the site of enquiry into the alternative ethical significance of chosen,
reciprocal relations.”).

189. See, e.g., Pat O’Connor, Women’s Friendships in a Post-Modern World, in PLACING
FrIENDsHIP IN CONTEXT 117, 132 (Rebecca G. Adams & Graham Allan eds., 1998) (“[Flriendships
between women, in so far as they affirm women’s identity as women, are still in some ways poten-
tially at odds with a patriarchal culture.”); JANICE G. RAYMOND, A PAssION FOR FRIENDS: TOWARD A
PHILOSOPHY OF FEMALE AFFECTION 205-241 (1986).

190. See, e.g., TERRI APTER & RUTHELLEN JOSSELSON, BEST FRIENDS: TRE PLEASURES AND
PERILS OF GIRLS’ AND WOMEN’S FRIENDSHIPS 251-59 (1998) (describing how female friendships
are the first thing to go when women become overly busy with work and family); STACEY J. OLIKER,
BEST FRIENDS AND MARRIAGE: EXCHANGE AMONG WOMEN 112-21 (1989) (describing how the
women in the author’s studies consistently placed family first, although they reported more close-
ness with their female friends than with their husbands).

191.  See, e.g., HOCHSCHILD WITH MACHUNG, supra note 117, at 149-66 (describing the in-
creasingly common situation where wives earn as much as their husbands in the workplace yet also
do most of the housework and childcare coordination); Amy L. Wax, Bargaining in the Shadow of
the Market: Is There a Future for Egalitarian Marriage?, 84 VA. L. REv. 509, 519-24 (1998).

192.  See, e.g., OLIKER, supra note 190, at 113-14, 117-18.

193. See, e.g., PAT O’CONNOR, FRIENDSHIPS BETWEEN WOMEN 102 (1992) (discussing the
possibility that the “cultural primacy attached to coupleness means that friendships between single
women, whether individual or group-based, and regardless of their provisions, will never be seen as
satisfactory”).

194.  See supra text accompanying notes 50-52, 121-126 (discussing family law scholars’
presumption that women will ultimately marry or otherwise engage in caregiving that takes place
within the home).

195.  See supra text accompanying notes 108-111.
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called on women to engage in such contemplation over twenty-five years
ago. Her goal was to challenge compulsory heterosexuality by creating op-
portunities for women to question why they have embraced marriage with
men over relationships with other women. Legal recognition of friendship
could serve a similar function by presenting women with a socially recog-
nized way of living outside of marriage or domesticity.'” Some women who
are not currently living a lesbian life might gain sufficient strength from
such legal recognition to prioritize relationships with women—whether the
relationships be sexual or friendly in nature, or both—over interactions with
men.

Other women might still continue to interact with men, as lovers or
friends, or both, but legal recognition of friendship could create additional
opportunities for these women to live outside marriage. Rachel Moran has
criticized feminists for assuming that all women live within marriage, or at
least want to, instead of acknowledging that many women are single and
cherish the “emotional individualism” created by living outside marriage."””’
This critique is important, as feminists’ focus -on family care work can es-
sentialize women as caregivers, obscuring the constructed nature of
women’s caregiving roles and ignoring the women who have chosen to re-
ject those roles. But women need not make a choice between marriage and
solitude.”” Rather, women can live outside marriage while enjoying the
connection, care, and support of friendship.I99 Such connection can be
achieved with both male and female friends, but given current gender
norms,”” women might feel more inclined to discuss with other women why

196. ¢f. O’Connor, supra note 189, at 132 (describing female friendship as “undermin[ing]
the idea that women’s only source of identity and pleasure lies in a relationship with a man”).

197.  Moran, supra note 32, at 228; see also supra text accompanying notes 119-120 (elabo-
rating Moran’s critique).

198. The term “emotional individualism” could be read as implying such a choice, but indi-
vidualism can mean many things beyond solitude. Indeed, at no point does Moran describe such
individualism as similar to isolationism. Thus, Moran’s critique appears to be similar to mine, in that
she advocates individual freedom to structure life outside of marriage. However, Moran does not
explicitly discuss the ways that women could engage in relationships outside of marriage. That
silence, combined with Moran’s focus on “single women,” could lead readers to interpret “emo-
tional individualism™ more narrowly than Moran intended.

199.  Single women have created similar social networks in the past, as evidenced by the lit-
erature about “single blessedness” during the nineteenth century. See, e.g., CARTER, supra note 186;
LEE VIRGINIA CHAMBERS-SCHILLER, LIBERTY, A BETTER HUSBAND: SINGLE WOMEN IN AMERICA:
THE GENERATIONS OF 17801840 (1984); Ruth Freeman & Patricia Klaus, Blessed or Not? The
New Spinster in England and the United States in the Late Nineteenth and Early Twentieth Centu-
ries, 9 J. FaM. HisT. 394 (1984). Moran discusses this literature, but she implies that individualism
constituted, or should constitute, the core of such single existence. Moran, supra note 32, at 228,
251-56. I propose instead that women might cherish their single status in part because of the rich
social network that it permits.

200. For a discussion of how legal recognition of friendship might change such norms, see
infra text accompanying notes 213-224.
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they are prioritizing friendship over marriage, and they may receive more
support as a result of that sharing. Legal recognition of friendship would
reinforce that being unmarried does not have to mean being alone. Instead,
the law would acknowledge that women can live robust personal lives apart
from traditional notions of marriage and domesticity.

Finally, legal recognition of friendship could facilitate women’s simulta-
neous embrace of both marriage and friendship.”' Legal recognition of both
marriage and friendship would signal that marriage need not involve the
sacrifice of a woman'’s other relationships once she becomes a wife. This in
turn could encourage married women to rethink the role of both marriage
and friendship in their lives. For example, some women could feel empow-
ered to reallocate caregiving responsibilities to their spouses in order to free
up more time for friendship. In the process, both marriage and friendship
might be transformed.

2. Relationships Between Men

Traditionally, friendships among men constituted the most revered form
of social interaction. Philosophers such as Aristotle’” and Montaigne™ pos-
ited friendship as the ultimate human relationship, emphasizing that it could
be achieved only between men.” Well into the nineteenth century, men con-
tinued to rely on one another for intellectual stimulation, moral guidance,
and emotional support.””

This history has led one legal scholar to voice concern that legal recog-
nition of friendship could reinforce patriarchy by furthering the power of
male networks such as fraternities and business associations.”” Beyond

201. Scholars in the past have illustrated how female friendships have helped sustain marriage
by providing an emotional closeness that was absent from many patriarchal marriages. See, e.g.,
OLIKER, supra note 190, at 38; Smith-Rosenberg, supra note 186, at 22-24. Here, in contrast, |
envision both friendship and marriage providing women with fulfillment and support.

202. ARISTOTLE, THE NICOMACHEAN ETHICS 192-97 (David Ross trans., 1980).

203. MONTAIGNE, Of friendship, in THE COMPLETE Essays oF MONTAIGNE 135 (Donald M.
Frame ed., 1948).

204. See also Karen Walker, Men, Women, and Friendship: What They Say, What They Do, 8
GENDER & Soc’y 246, 261 (1994) (“Earlier ideologies of friendship represented women as incapa-
ble of loyalty and true friendship and men as noble friends.”). For an analysis of how Mill broke
with this tradition and advocated friendship within marriage, see Mary Lyndon Shanley, Marital
Slavery and Friendship: John Stuart Mill’s The Subjection of Women, in FEMINIST INTERPRETA-
TIONS AND PoLITICAL THEORY 164 (Mary Lyndon Shanley & Carole Pateman eds., 1991).

205. See, e.g., Davip HERBERT DONALD, “WE ARE LINCOLN MEN": ABRAHAM LINCOLN AND
His FRIENDs (2003); see also GRAHAM ALLAN, FRIENDSHIP 65 (1989) (“Nearly all the great friend-
ships from literature and history discussed in more philosophically oriented analyses are friendships
between men.”).

206. See Leib, supra note 58, at 667-69. For a similar discussion from a nonlegal perspective,
see O’Connor, supra note 189, at 123-25.
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denying the power of female friendships, this concern reveals just how im-
poverished notions of male friendship have become. Friendships between
men are presumed to be motivated by the accumulation of power in the
realms of work and civic engagement as opposed to the sharing of confi-
dences and provision of emotional support in all aspects of life.””

This limited view of male friendship could be motivated, in part, by
family law’s role in the division between marriage and friendship. Under the
current construction of family law, marriage and marriage-like relationships
are assumed to fulfill all private caregiving needs. Moreover, given gendered
patterns of care, straight men might receive more care within these relation-
ships than straight women do. These factors could intersect to shape men’s
views of friendship in multiple ways.

For example, married men could view friendship outside of business or
civic associations as unnecessary given the care they receive within mar-
riage.”” Alternatively, because of the care they receive within marriage,
married men could view emotional friendships with other men as disloyal to
their partners.”” Similarly, because of the connection between care and the
sexual relationship of marriage, straight men could view robust friendships
with other men as potentially impugning their sexual orientation or mascu-
linity.” Or single men of all sexual orientations could interpret the law’s

207. This presumption is bome out in various social science literature. See, e.g., ALLAN,
supra note 205, at 71 (“Men . . . are likely to be involved in a set of relationships whose basis is
sociability and enjoyment, often arranged around specific tasks and activities. However, the major-
ity, though not all, of these relationships are likely to be relatively shallow in terms of the degree to
which personal worries, anxieties and other matters of consequence to the self are discussed.”);
LARRY MAY, MASCULINITY & MORALITY 130 (1998) (“Male friendships with other men, at least in
Western societies, tend to be based on shared activities, such as sports events, rather than shared
stories of life experiences. As a result, it is quite common for men to say that they really don’t know
the other men in their lives, even their best friends.”); RUBIN, supra note 56, at 61 (“Generally,
women’s friendships with each other rest on shared intimacies, self-revelation, nurturance and emo-
tional support. . ..In contrast, men’s relationships are marked by shared activities.” (footnotes
omitted)); Walker, supra note 204, at 246 (“[T]he notions that women share intimate feelings
whereas men share activities in their friendships are more accurately viewed as cultural ideologies
than as observable gender differences in behavior.”).

208. See ALLAN, supra note 205, at 73 (“[I]t could be argued that men are more likely to meet
whatever needs they have for intimacy within their families, rather than with their friends and
peers. . .. To the extent that men do use their relationships with their wives to express their more
personal feelings, anxieties, and worries . . . they are simply endorsing traditional marital roles.”).

209. Of course, this concern about disloyalty could also extend to friendships between men
and women. See infra text accompanying notes 213-223.

210. For examples of this fear, see RUBIN, supra note 56, at 103-05 (discussing how some
straight men respond to the potential homoeroticism of male friendship); Barbara J. Bank &
Suzanne L. Hansford, Gender & friendship: Why are men’s best same-sex friendships less intimate
and supportive?, 7 PERS. RELATIONSHIPS 63, 65 (2000) (concluding that homophobia partially ex-
plains why most male friendships are less intimate and supportive than female friendships); Jennifer
8. Lee, The Man Date: What do you call two straight men having dinner?, N.Y. TIMEs, Apr. 10,
2005, § 9, at 1 (“Anyone who finds a date with a potential romantic partner to be a minefield of
unspoken rules should consider the man date, a rendezvous between two straight men that is even
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recognition of marriage and silence about friendship as creating a choice
between coupling and individualism, with friendship serving a minor role at
best.”"'

Simultaneous legal recognition of family and friendship could begin to
transform these limited views of male friendship. Such recognition would
signal that friendship can be a site of care and support in addition to mar-
riage or marriage-like relationships instead of a threat to or an inadequate
substitute for such relationships. Men might be more willing to expand their
notions of male friendship beyond accumulations of power or simple recrea-
tion in order to include emotional connections with other men. In addition,
legal recognition of friendship would signal that such emotional connection
need not always be attached to sex, potentially reducing the frequency with
which male friendship is thought to suggest sexual connection. Such signal-
ing could create more possibility that nonsexual male friendships would be
acknowledged and accepted as such.”” That acknowledgment could lead to
more diverse and fulfilling male friendships, as well as reduce some of the
pressure currently placed on sexual relationships to serve all caregiving
functions. Men could ultimately give and receive more care from each other,
disrupting gendered patterns of care and alleviating the inequality that can
flow from such patterns.

3. Relationships Between Women and Men

Family law’s recognition of friendship could also create more opportuni-
ties for diverse friendships between women and men. Such friendships are
currently limited by the suggestion that the relationship is simply a preview
for coupling or is motivated by at least one of the parties’ desire to have
sex.”” As discussed above in Part II, this suggestion is furthered, in part, by

more socially perilous.”); Mart’s Action Off-Screen, Us WEEKLY, Aug. 13, 2007, at 82 (interviewing
the actor Matt Damon, who refers to his male friend Ben Affleck as “my hetero lifemate”). This fear
could also explain why some men value their cross-gender friendships more than their male friend-
ships. See, e.g., William M. Bukowski et al., A Test of Aristotle’s Model of Friendship for Young
Adults’ Same-Sex and Opposite-Sex Relationships, 127 J. Soc. PsycHoL. 595, 595-603 (1987);
Sandra Parker & Brian de Vries, Patterns of Friendship for Women and Men in Same and Cross-sex
Relationships, 10 J. Soc. & PERs. RELATIONSHIPS. 617, 623 (1993); John M. Reisman, Intimacy in
Same-Sex Friendships, 23 SEX ROLES 65, 80 (1990).

211. In this way, friendships between men could be limited in much the same way that friend-
ships between women are limited when women prioritize marriage or dating over friendship. See
supra text accompanying notes 190-194.

212.  Of course, such friendships already exist, including between gay and straight men, but
they are often considered suspect or otherwise constrained by homophobia. See, e.g., JAMMIE PRICE,
NAVIGATING DIFFERENCES: FRIENDSHIPS BETWEEN GAY AND STRAIGHT MEN 5 (1999).

213.  See, e.g., ALLAN, supra note 205, at 82 (“Because of the intrusion of aspects of sexual-
ity . . . cross-gender friendships tend be rather different from same-gender ones.”); RUBIN, supra
note 56, at 149 (“[Wihen I asked about their friendships with the opposite sex, most people’s
thoughts turned quickly to the ways in which sex, whether acted on or not, both gives the relation-
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family law’s recognition of marriage as the ultimate relationship and its cor-
responding silence about friendship. That construction positions all
opposite-sex friendships as mere vehicles designed to achieve the friendship
of marriage. These dynamics are particularly present in friendships between
straight women and men, but the dynamics can influence other opposite-sex
friendships as well.

For example, straight women who develop friendships with gay men are
often assumed to hold out hope of converting the men, or they are assumed
to gravitate toward such friendships because they are afraid of, or unable to
maintain, dating relationships with straight men.”"* Gay men in such rela-
tionships are not similarly assumed to want to convert their friends, but the
specter of straight marriage still looms: the men in these relationships are
often assumed to crave womanly influence and the type of care that only a
women is expected to provide.”’ There are generally not similar myths
about friendship between lesbians and straight men, at least not outside of
the pornography-based fantasy that women who claim to be lesbians just
need to find the right straight man.”'® Instead, friendships between lesbians
and straight men are presumed not to exist,”” reflecting once again the
power of straight marriage: straight men are assumed to have no interest in
women if dating potential is absent, and lesbians are assumed to be lesbians
because of their dislike of straight men.

ship a special charge and also creates difficulties that are not easily overcome.”); R. Lance Shotland
& Jane M. Craig, Can Men and Women Differentiate between Friendly and Sexually Interested
Behavior?, 51 Soc. PsycHoL. Q. 66, 71 (1988) (‘‘Men perceive more situations as sexually oriented
than do women.”). Sociological research reveals, however, that in reality men and women can have
nonsexual friendships with one another. See Heidi M. Reeder, “I like you . . . as a friend”: The role
of attraction in cross-sex friendship, 17 J. Soc. & PERs. RELATIONSHIPS 329, 344-46 (2000).

214.  Such assumptions can be shared by members of both straight and gay communities. See,
e.g., Dawne Moon, Insult and Inclusion: The Term Fag Hag and Gay Male “Community”, 74 Soc.
ForcEs 487, 491-92, 494-95 (1995). Despite these assumptions, soctological studies reveal that
straight women and gay men value their friendships with one another and even anticipate growing
old together. E.g., Anna Muraco, Intentional Families: Fictive Kin Ties Between Cross-Gender,
Different Sexual Orientation Friends, 68 J. MARRIAGE & FaM. 1313, 1318-19 (2006). However, in
one study gay men expressed anxiety that plans for the future will change after their straight female
friends marry. Id. at 1319-20, 1322.

215. Cf RuBIN, supra note 56, at 173 (“For gay men and straight women . .. the alliance
seems a natural one, their friendships bringing a kind of comfort and companionship that neither can
find easily in the world of heterosexual men where both have been devalued so consistently and for
so long.”). In addition, gay men report that they view their straight female friends “as potentially
providing access to a family life that involves children.” Muraco, supra note 214, at 1319.

216. This fantasy positions lesbians as always ready for a threesome with a willing straight
man, particularly the pornography viewer. See, e.g., LINDA WiLLIAMS, HARD CoORE: POWER, PLEAS-
URE AND THE “FRENZY OF THE VIsIBLE,” 127, 139-40 (1989).

217.  See, e.g., RUBIN, supra note 56, at 170-71 (discussing the “paucity of lesbian/straight
men friendships™). This presumption is not borne out in reality, however. Muraco, supra note 214, at
1318-19 (discussing several friendships between lesbians and straight men).
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Of particular interest to the analysis here is the assumption that lesbians
and gay men can have friendships with each other that are entirely devoid of
these dynamics. But that assumption is too influenced by family law’s focus
on marriage to the exclusion of friendship: friendship can be embraced as
friendship in this context because marriage or marriage-like relationships
are seen as impossible.”” In all other male-female interactions, heterosexual
sex or marriage are viewed as possibilities, however remote, thereby color-
ing the friendships that develop between men and women who are not
married to one another.

Simultaneous legal recognition of family and friendship would not com-
pletely eliminate the suspicion that friendships between men and women are
motivated by sexual desire. However, legal recognition could alter the view
that such friendships are simply poor substitutes for marriage and marriage-
like relationships. By recognizing both marriage and friendship, family law
would signal that marriage need not be the only site for emotional care and
support. Rather, friendships could also serve similar functions and need not
be seen as in direct competition with marriage.

This recognition of friendship could ultimately create more opportuni-
ties for diverse friendships between women and men by reducing the
perceived threat of friendship to marriage. Given the exclusivity and com-
prehensiveness of current notions of marriage, spouses often resist the
attempts of their partners to develop or sustain friendships outside of the
marital relationship. Such resistance might be motivated by a desire to main-
tain emotional exclusivity, a desire that can affect same-sex and opposite-
sex friendships alike.””” But the resistance might also be motivated by a de-
sire to maintain sexual exclusivity, which most affects the opposite-sex
friendships that straight spouses seek to have with individuals other than
their cospouse.”™ The existence of such resistance can be tied, in part, to

218.  Although, of course, the marriage laws in every state would permit such marriages be-
cause they would be opposite sex. In the straight imagination, however, marriage is still tied to
romantic passion and conjugality, rendering marriage in this context a cultural impossibility. Cf
BUTLER, supra note 41, at 141 (discussing “what happens when a gay male and a lesbian who are
friends start to sleep with one another™).

219. However, concerns about “emotional infidelity” are often most intense when the extra-
marital emotional connection is forged with a potential sexual partner. See, e.g., Emily B. Russell &
Helen C. Harton, The “Other Factors”: Using Individual and Relationship Characteristics to Pre-
dict Sexual and Emotional Jealousy, 24 CURRENT PsycHoL. 242, 248-49 (2005); Virgil L. Sheets &
Marlow D. Wolfe, Sexual Jealousy in Heterosexuals, Lesbians, and Gays, 44 SEX ROLES 255, 256
(2001). Therefore, the desire for emotional exclusivity is likely intertwined with the desire for sex-
ual exclusivity. See infra text accompanying note 220.

220. For examples of the perceived threat of such friendships, see BRENDA COSSMAN, SEXUAL
CITiZENS: THE LEGAL AND CULTURAL REGULATION OF SEX AND BELONGING (forthcoming 2007);
Shirlan A. Williams, Jealousy in the Cross-Sex Friendship, 10 J. Loss & TrRauMa 471, 473-78
(2005). I use the term spouse here for ease of reference, but the same dynamics apply to the parties
in unmarried opposite-sex relationships who seek to develop or sustain friendships with members of
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family law’s role in creating the division between marriage and friendship
and then attaching benefits and obligations only to marriage (or, in some
states, marriage-like relationships). As discussed earlier, because the state
has traditionally denied lesbians and gay men access to marriage, sexual
couplings and friendships in gay communities have often been more fluid
and shifting than those in straight communities.””" This fluidity does not
eliminate the resistance described above,”™ but it does change its nature by
creating more opportunities for couples to discuss what may be motivating
their desires for emotional and sexual exclusivity.

Simultaneous legal recognition of family and friendship would similarly
not eliminate all desires for exclusivity, but it could change the dynamics
that currently envelop many opposite-sex marriages and couplings. By ex-
plicitly recognizing friendship, family law would signal that marriage is not
the sole vehicle for sustaining personal relationships between adults. Mar-
riage would thus no longer need to be viewed as a comprehensive or
exclusive relationship. Instead, marriage could be viewed more like child-
rearing: parents can raise many children without anyone thinking their
relationship with one of those children is unimportant. This perspective on
marriage could provide couples with more freedom to discuss how their
emotional, or even sexual,” needs could be satisfied both within their rela-
tionship and without, creating more potential for diverse and robust
opposite-sex friendships outside of coupling.

These changing dynamics between men and women could ultimately
lead to a time when friendships between men and women are not viewed

the opposite sex outside of the romantic relationship. The term spouse, or its unmarried equivalent,
also obscures gender differences in the ways spouses perceive potential infidelities. Sociological
studies reveal that heterosexual men are more likely than heterosexual women to be concerned about
sexual infidelity, whereas heterosexual women (and lesbians and gay men) are more concerned
about emotional infidelity. E.g., Sheets & Wolfe, supra note 219, at 270.

221.  See supra text accompanying notes 73-76.
222. See, e.g., Sheets & Wolfe, supra note 219, at 270.

223.  See, e.g., Elizabeth F. Emens, Monogamy’s Law: Compulsory Monogamy and Polyamor-
ous Existence, 29 N.Y.U. REv. L. & Soc. CHANGE 277, 354-61 (2004) (exploring the legal and
social presumption of monogamy and proposing legal recognition of alternatives to monogamy,
relying in part on analogies to the non-exclusivity of friendship). Of course, some, if not most, mar-
ried couples may decide to remain monogamous, and that decision can lead to sexual jealousy from
time to time. Because the decision would be a decision, however, instead of an assumption or a
matter of course, couples would likely be in a better position to discuss issues of jealousy as they
arise. See, e.g., Elizabeth F. Emens, Just Monogamy?, in Just MARRIAGE 75, 79 (Mary Lyndon
Shanley ed., 2004) (“[Polyamorists] tend to think that jealousy can and should be overcome by open
honest communication and self-interrogation about the source of the jealousy.”). Legal recognition
of friendship could therefore lead to more diverse conceptions of both friendship and marriage be-
tween women and men.
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as fundamentally different from same-sex friendships.” Rather, opposite-
sex friendships could come to be viewed as performing the same diverse
range of functions performed by same-sex friendships. The needs of men
and women would no longer be viewed as radically different, intelligible
to the other sex only in the bedroom. Instead, women could form close
relationships with both women and men, even in the absence of sex, and
men similarly could form close relationships with both men and women.
Gender would no longer be a dispositive component of friendship. Greater
opportunities for gender equality would likely result, as neither women nor
men would be constrained by narrow gender role expectations. Family law’s
recognition of friendship could therefore transform not just friendship and
marriage, but gender itself.

CONCLUSION

Constructions of family law have long shaped notions of both family
and friendship, often to the disadvantage of women. By explicitly placing
friendship within the law, family law scholars can begin to more fully exam-
ine the ways that facially neutral constructions of family law contribute to
gender inequality. The law of marriage was originally designed to privatize
women’s dependency. Current constructions of family may generate that
dependency instead of reflecting it. By focusing on the construction of fam-
ily law instead of the construction of family, family law scholars can dissect
domestic dependency, exposing its constructed nature. In the process, the
diverse roles of friendship in people’s lives can be acknowledged, supported,
and even encouraged. Women and men may then experience more freedom
to structure their lives, both in families and in the world at large.

224.  Indeed, the subsections of this section could become irrelevant or even unintelligible. At
present, however, sociological studies reveal that friendships are still greatly shaped by gender norms.
Muraco, supra note 214, at 1321; see also text accompanying notes 186-218.



