




PROPERTY TRANSFER AND THE BIBLE

C. Redemption, Jubilee Laws, and Inheritance

The idea that kinsmen have an obligation to "redeem" property
in order to keep the inheritance in the family also appears promi-
nently along with the laws pertaining to the Jubilee year.71 The main
legal provisions are set out in Leviticus 25. Here, however, the under-
lying concern is not preserving tribal inheritances, but rather preserv-
ing the land inheritances of each Israelite family or clan. To
implement this policy, the Jubilee laws provided that farmland might
not be sold "in perpetuity," or rather, "not beyond reclaim."'7 2 The
theological premise is the understanding that the land ultimately be-
longed to Yahweh, and that his people were only "strangers and
guests." (Lev. 25:23).13 Thus land, at any rate farmland, was not a
commodity to be bought and sold. 4

Under the Jubilee laws, Israelites might, in effect, lease or rent
their farmland to others.75 They not only could re-take possession of
it every fiftieth year but were obliged to do so: "In this year of jubilee
each of you shall return to his property. ' 76 Implicitly, if the person
who owned the land earlier had died, his heir or heirs would retake
possession on his behalf. (It seems unlikely that the drafters of the
Jubilee year law expected all property owners to live another fifty
years, let alone, forever.) Although deeds for land sales were signed
and witnessed, so far as we know, there was no provision for record-
ing property transactions (cf. Jer. 32:11-14); returning to the land evi-
dently had the effect of re-asserting the property owner's title to it.
After so returning, the owner presumably could "sell" or lease it
again, either to the same lessee or to some one else for the next forty-

L'Antiquite, 3d Ser at 77 n 43 (cited in note 8), reprinted in Westbrook, Property and the
Family (cited in note 3). Here he asserts that "Boaz does not raise up Elimelech's name...
only Mahlon's." It is not clear, however, that "the dead" (4:5, 10) alludes to Mahlon rather
than Elimelech.

71. See generally, David Daube, Studies in Biblical Law 43-45 (KTAV, 1969); Westbrook,
Jubilee Laws, 6 Israel L Rev 209 (1971), reprinted in Westbrook, Property and the Family
(cited in note 3).

72. See Levine, Leviticus, in JPS Torah Commentary at 270-74 (cited in note 52). Houses
within a walled city, however, could be sold in perpetuity (Lev. 25:29-30) unless the cities in
question were "cities of the Levites." (Lev. 25:32-33). But houses within unwalled villages, like
farmland, could not be sold in perpetuity. (Lev. 25:31). Property not subject to sale in
perpetuity supposedly would revert to its original owner in the Jubilee year.

73. See generally, John Hart, The Spirit of the Earth, A Theology of the Land 69-71 (Paul-
ist Press, 1984) (translation suggested by Hart).

74. Westbrook, Redemption of Land, 6 Israel L Rev at 367-68 (cited in note 36), reprinted
in Westbrook, Property and the Family (cited in note 3).

75. Westbrook, Jubilee Laws, 6 Israel L Rev at 221 (cited in note 71); Levine, Leviticus at
173, 273 (cited in note 52).

76. Lev. 25:13; see also Lev. 25:10, 28.
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nine years. Land "sales" or leases could be entered into at any time
within the forty-nine year cycle, but the "price" or rent was to take
into account the number of years-specifically, the number of annual
crops-since the last Jubilee year. (Lev. 25:15-16).

If a man became poor and had to "sell" (or lease) part of his
property, his brother or next-of-kin was obliged to "redeem" what
had been sold, evidently lest it pass out of the family in the interval
before the next Jubilee year." But if there was no one to redeem it,
and the owner himself could not afford to buy it back in the
meantime, the land would, nevertheless, revert to the owner (or, pre-
sumably, his heirs) in the year of Jubilee. (25:25-28).

Curiously, none of the redemption or Jubilee laws in Leviticus 25
refers expressly to the inheritance of land. It is often noted that there
is no evidence that the Jubilee year law provisions were ever carried
out. Unlike levirate marriage, Jubilee laws do not even appear in the
background of any biblical narrative except, perhaps, Ruth. But some
other texts do take cognizance of the Jubilee year, and some of these
texts explicitly relate it to the matter of inheritance.

Various laws in Leviticus 27:16-25, 28 distinguish between land a
person possessed by inheritance and land one has "bought, which is
not a part of his possession by inheritance." (27:22). A man may "re-
deem" (or repurchase) inherited land which he has vowed or pledged
to Yahweh any time up to the year of Jubilee?8  But if he failed to
redeem it by the year of Jubilee, it would not revert to him, but in-
stead would become "holy to Yahweh""9 and "the priest"80 would
take possession of it. But if a man dedicated a field which he had
bought (or leased) which was not his by inheritance, such land would
not become "holy to Yahweh" in the Jubilee year. Instead, "[i]n the

77. Westbrook urges that the right of redemption arose only when the seller had become
impoverished and sold to a third party at less than normal price. See generally, Westbrook,
Redemption, 6 Israel L Rev at 368 (cited in note 36); and Westbrook, The Price Factor in the
Redemption of Land, 32 R Intl des Droits de L'Antiquite, 3d Ser at 97 (cited in note 3). Both
essays are reprinted in Westbrook, Property and the Family (cited in note 3).

78. A man who redeemed such land was to add a fifth of its value to the redemption price.
(Lev. 27:19).

79. Leviticus 27:20-21 also provides that inherited land which a man has "sold" or leased
to someone else, if not redeemed in the meantime, likewise would become holy to Yahweh in
the Jubilee year. The Lessee's (or lease-holder's) interest would not be affected however, be-
cause the lessor (or original owner) otherwise would have retaken possession in the Jubilee
year, thereby extinguishing the lessee's interest anyway.

80. Presumably "the priest" referred to throughout Leviticus 27 is the priest who hap-
pened to handle the particular case on behalf of the Jerusalem hierarchy. Similarly, modern
lawyers refer, for example, to "the magistrate" or "the judge," meaning the one who happens
to hear a particular case.
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year of jubilee the field shall return to him from whom it was bought,
to whom the land belongs as a possession by inheritance." (27:24). In
other words, a man could not dedicate to Yahweh land that was not
his by inheritance but belonged to some one else. Only the owner of
inherited land could dedicate it to Yahweh."'

Numbers 36:1-4 provides another footnote to the situation of the
famous daughters of Zelophehad, this time in connection with the
year of Jubilee. Here we see what might have happened if Moses (or
Yahweh) had not provided that heiresses marry only within their an-
cestral tribe. Absent such provision, the text implies, if these heiresses
had married husbands from other tribes, their land would have been
transferred permanently to their husbands' tribes in the year of Jubi-
lee (36:3-4). It is unclear, however, how or why the Jubilee law as we
know it from Leviticus 25 would have required that result or even
been relevant to the situation. 2

A final series of laws of inheritance relating to the Jubilee year
appears in Ezekiel 46:16-18, in the curious context of "ordinances" or
"laws" of the temple revealed not to Moses, but to Ezekiel. (44:5-
46:18). These laws concern the power of "the prince" to distribute
property from inheritances-a subject strangely unrelated to temple
ordinances or laws. "The prince" may represent the King who was
expected to rule Israel righteously in the ideal world after the exile or
in the messianic age, 83 or, perhaps, stand for post-exilic officials who
might have been tempted to exploit their subjects.8 4 These laws con-
tain two main provisions. The first allows "the prince" to make gifts
or bequests out of his own inheritance to his sons, because the sons
would eventually take by inheritance anyway. But any gifts the
prince gives to his servants from his inheritance are to revert to the

81. Leviticus 27:28 provides that when a man has "devoted" an inherited field to Yahweh,
it shall neither be sold nor redeemed. Perhaps "devoted" property is that which has already
been given to Yahweh. Presumably a field so "devoted" would not be destroyed, unlike the
fate of man and beast "devoted" under the old herein tradition. See Joshua 6:17, 21; Lev.
27:29. Perhaps "the priest" would take possession of the devoted field as in the case of dedi-
cated land released in the Jubilee year. (Lev. 27:16-21).

82. If husbands were entitled to heiresses' inheritances as suggested in the book of Tobit
(Tobit 6:11-12 and 14:13), such inheritances would pass out of the tribe if the husbands be-
longed to other tribes apart from the operation of the law of the Jubilee year. See Num. 36:3.
Westbrook suggests that Num. 36:4 may have been a "mistaken gloss." Westbrook, Jubilee
Laws, 6 Israel L Rev at 210 (cited in note 71), reprinted in Westbrook, Property and the Family
at 36 (cited in note 3). Compare Norman H. Snaith, The Daughters of Zelophehad, 16 Vetus
Testamentum 124, 127 (1966).

83. See Ezek. 45:7-9; cf Isaiah 11:1-9.
84. For example, the "officials and nobles" against whom Nehemiah contended and some

of the earlier post-exilic governors characterized in Neh. 5:1-15.
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prince (or, presumably, his heirs) in "the year of liberty." (Ezek.
46:16-17). "Gifts" may include not only real property, but any kind
of property subject to inheritance. The second provision bars the
prince from taking the inheritances of others:

The prince shall not take any of the inheritance of the people,
thrusting them out of their property; he shall give his sons their
inheritance out of his own property, so that none of my people
shall be dispossessed of his property. (Ezek. 46:18.)

Here the peoples' inheritance appears to designate their land or real
property-from which they might otherwise be "thrust out" by an
unduly acquisitive prince or king. Perhaps this law was added in
Ezekiel precisely because the Mosaic law contained no provision for-
bidding such conduct.8 5 Earlier kings and others in positions of
power had not always respected the inheritances of their subjects.86

Ezekiel (or a later editor) evidently wished to make sure that subse-
quent rulers, including, perhaps, early post-exilic functionaries, would
know that they were not to expropriate their subjects' inheritances.

D. The Birthright

The elusive biblical "birthright" tradition resembles intestate
succession in that it seems to have affected inheritance from one gen-
eration to another by operation of law. Less is known about the bibli-
cal birthright than annotators and commentators sometimes pretend.
Harper's Bible Dictionary, for example, states flatly: "Biblical legisla-
tion ... established the right of the firstborn to inherit a double por-
tion of his father's possessions, i.e., twice as much as that received by
each of his brothers. '8 7 The commentator cites as authority the locus

85. See, however, the prohibition against coveting one's neighbor's house in Exodus 20:17
and Deut. 5:21, and the prohibition against coveting his field in the latter text. Westbrook
notes that because of dating problems, we do not know "whether Ezekiel was inspired by
Leviticus, or Leviticus by Ezekiel," or both by a common ideal. Jubilee Laws, 6 Israel L Rev at
226 (cited in note 71).

86. 1 Kings 21:1-16; Isaiah 5:8; Micah 2:1-2. See generally, B. Davie Napier, The Inheri-
tance and the Problem of Adjacency: An Essay on I Kings 21, 30 Interpretation J Bible &
Theology 3-11 (1976). Weingreen argues persuasively that the Naboth story in 1 Kings 21, and
also Num. 27:3-4, evidence the existence and operation of a law whereby property that other-
wise would pass to heirs was confiscated by the sovereign if the owner had committed treason.
Weingreen, 16 Vetus Testamentum at 521-22 (cited in note 10). Compare the Parable of the
Wicked Tenants, Matt. 21:33-39 = Mark 12:1-8 = Luke 20:9-15, where the tenants try to
obtain the heir's "inheritance" by killing the heir. In contrast, King Omri purchased his es-
tate, possibly from a kinsman (1 Kings 16:24). See Lawrence E. Stager, Shemer's Estate, 277/
278 Bull Am Sch Oriental Research 93, 103-04 (1990).

87. HBD at 421-22 (cited in note 16). Strangely, many commentators assume that Deut.
21:15-17 requires that the older or oldest son receive a double share of the inheritance where
there is no question as to a loved and unloved wife. See, for example, James Kent, in John M.
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classicus, Deuteronomy 21:15-17. But this text refers only to what
must be done in the following special situation:

If a man has two wives, the one loved and the other disliked, and
they have borne him children, both the loved and the disliked, and
if the first-born son is hers that is disliked, then on the day when he
assigns his possessions as an inheritance to his sons, he may not
treat the son of the loved as the first-born in preference to the son
of the disliked, who is the first-born, but he shall acknowledge the
first-born, the son of the disliked, by giving him a double portion of
all that he has, for he is the first issue of his strength; and the right
of the first-born is his. (Deut. 21:15-17).

There is no biblical legislation establishing the rights of the first-
born. 8 The law of intestate succession in Numbers 27 is entirely si-
lent as to any special entitlements on the part of first-born sons or
daughters. To be sure, it can plausibly be inferred from Deuteronomy
21:15-17 that as a matter of unwritten custom or tradition at some
time or another, the first-born son ordinarily may have received a
double portion. 9 It is odd that there are no other biblical texts that
illustrate or follow such a tradition. We shall examine shortly those
texts that may, nevertheless, pertain to inheritance by birthright.

One other feature of the law of Deuteronomy 21:15-17 is to be
noted first. Verse 16 refers to the day on which a man "assigns his

Gould, ed, Commentaries on American Law 376-77 (Little Brown, 14th ed, 1896); James G.
Frazer, Folk-lore in the Old Testament 430 n I (Macmillan, 1919); C.J. Mullo Weir, Nuzi, in
D. Winton Thomas, ed, Archaeology and Old Testament Study 76 (Clarendon, 1967); Richard-
son, ed, Theological Word Book of the Bible at 83 (cited in note 1); NWDB at 376 (cited in note
16); Baab, 2 IDB at 702 (cited in note 16). Compare Westbrook, Property and the Family at 20
(cited in note 3): "The law (Deut. 21:15-17) renders invalid the father's gift in these special
circumstances, where his preference is based on his attitude to his wives, not to the children
themselves. By the same token, the right to reallocate the traditional shares among the heirs in
other circumstances is acknowledged, and indeed adopted as normal practice."

88. Nuzi evidence is ambiguous. Nashwi's will (or "tablet of adoption") provided that his
adopted son, Wullu, would share his estate equally with any of Nashwi's own sons. Zike's will
(or tablet of adoption) provided that a certain Shuriha-ilu would take a double share if he
(Shuriha-ilu) had a son of his own. Pritchard, ed, ANET at 219-20 (cited in note 16). These
texts illustrate ancient wills, but do not appear relevant as to inheritance or birthright.

The only ancient Near Eastern texts apparently providing that the oldest son take two
portions of inherited land are Middle Assyrian Laws, tablet B, id at 185, and an old Babylo-
nian (Mar) judicial decision. Pritchard, ed, ANE at 545 (cited in note 48).

89. See also Patrick, Old Testament Law at 129 (cited in note 61): "The ruling assumes
the principle of primogeniture-that a man's firstborn male child receives a double portion of
his inheritance." But see below, note 105 and accompanying text. See generally, Eryl W.
Davies, The Meaning of pi senayim in Deuteronomy XXI 17, 36 Vetus Testamentum 341, 341-
45 (1986). Calum M. Carmichael suggests that the double portion provision in Deut. 21:15-17
may represent merely "the lawgiver's interpretation of what Jacob had done for Joseph in
settling the prime inheritance upon him" in Gen. 48 and 49. Uncovering a Major Source of
Mosaic Law: the Evidence of Deut. 21:15-22:5, 101 J Biblical Lit 505, 506-08 (1984).
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possessions as an inheritance to his sons." This verse suggests a pro-
cess very much like testation, the making of a will. What Deuteron-
omy 21:15-17 says, in effect, is that a man may not ignore his
obligation to provide his first-born son with a double portion just be-
cause he dislikes that son's mother. Thus, this law is somewhat simi-
lar in purpose to modem statutes that prevent one spouse from
"writing" or "cutting" the other "out of" his or her will by providing
that the survivor may elect a "spousal share" in lieu of taking under
terms of the will.90

The idea that a first-born son might be entitled to a larger share
of his father's inheritance is supported by the ancient Hittite story of
Appu and his twin sons.9" After Appu and his wife die, the twins set
out to divide up the family property. The older justifies helping him-
self to the "sleekest cow" by arguing, "Am I not the elder? And what
says the law? 'The larger portion to the eldest, the smaller to the
others.' ",92 The extant portions of Hittite law codes, however, do not
refer to inheritance, 93 but it may well be that the biblical birthright
tradition was influenced by earlier Hittite or other ancient Near East-
ern law or custom. 94

It is remarkable; however, that no other biblical traditions indi-
cate that the first born son had the right to a double or even enlarged
portion of the inheritance.95 The law of intestate succession in Num-
bers 27 makes no reference to double portions. Nevertheless, annota-
tors typically assume or assert that the birthright Jacob purchased (or
extorted) from brother Esau consisted of "a double share of the inher-

90. Similarly, under Islamic law, a man could not disinherit his wife--or anyone else. All
was spelled out. See above, note 12.

91. Theodor H. Gaster, The Oldest Stories in the World 159-71 (Beacon Press, 1958).
92. Id at 163; see also id at 164: " 'The law says clearly that the eldest is to have the

most.' "
93. Id at 169.
94. The HBD reports that several other ancient Near Eastern cultures provided for "pref-

erential treatment of the eldest son," but that the codes of Lipit-Ishtar and Hammurabi re-
quired that all male heirs inherit equal shares. HBD at 134-35 (cited in note 16). See Lipit-
Ishtar Law Code § 24, in ANET at 160 (cited in note 16); Code of Hammurabi § 170, in
Thomas, ed, Documents from Old Testament Times at 33 (quoted above in note 14). The
Babylonian Theodicy, vv. 245-64, however, suggests that the first-born may have enjoyed spe-
cial favor or status. Thomas, Documents at 101. See generally, Isaac Mendelsohn, On the
Preferential Status of the Eldest Son, 156 Bull Am Sch Oriental Research 38-40 (1959).

95. Arguably, Jacob gave Joseph a double share by adopting or otherwise designating the
latter's two sons as recipients of equal shares with Joseph's brothers. (Gen. 48:1-6). Nothing is
said here; however, about birthright or transfer of birthright. The arrangement is more in the
nature of a bequest. See below, text accompanying note 112. It may well be, however, that
this scene was meant to explain how it came about that Ephraim and Manasseh enjoyed full
tribal status, and provides no information as to transfer of property by inheritance or bequest.
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itance."' 96 The biblical account of that transaction, Genesis 25:29-34,
however, gives no clue at all as to the substantive content of a birth-
right.97 The story does demonstrate that whatever benefits the birth-
right afforded, it was considered alienable, that is, it could be sold, at
least between sons prior to the father's demise.98 It is possible that
birthright tradition may be part of the background in the story in
Genesis 21:8-14, where Sarah calls on Abraham to "cast out" Hagar
and Ishmael. Ishmael was Abraham's first born son. In effect, Abra-
ham here disinherited him. Whether the birthright entailed a double
portion of the estate or leadership of the clan, Sarah no doubt would
have wished to reserve such benefits for her son, Isaac.

If we may credit the Chronicler on this point, Reuben forfeited
his birthright because he had engaged in sexual relations with his fa-
ther's concubine or wife, Bilhah.99 Forfeiture of Reuben's birthright,
however, is not explicitly reported in Genesis traditions." In Chroni-
cles, the chief consequence of this forfeiture was that Reuben was "not
enrolled in the genealogy according to his birthright." (1 Chron. 5:1).
So we find no further evidence here as to whether birthright meant a

96. For example, NOAB at 31 (cited in note 11); NOAB-NRSV at 32 (cited in note 7);
NEB 26 (cited in note 16). Unaccountably, a page earlier, the NEB annotator asserts that the
first-born "had exclusive rights of inheritance." Id at 25. Other than in the situation of Levi-
rate marriage (Deut. 25:6), no biblical text suggests that the first-born son alone inherited when
there were other sons. Frazer makes a plausible case for the idea that traces of ultimogeniture,
or inheritance by the youngest son, can be found in biblical tradition. Frazer, Folk-Lore in the
Old Testament at 429-33 (cited in note 87). Aside from Gen. 25:29-34, however, none of the
texts he discusses involves inheritance of property. In Gen. 25:29-34, it is clearly implied that
the older son normally would have enjoyed the birthright.

97. See Von Rad, Genesis: A Commentary at 262 (cited in note 15): "[W]hat is to be
understood by the birthright is not sufficiently clear from the narrative."

98. See also HBD at 135 (cited in note 16). See generally, Reuben Ahroni, Why Did Esau
Spurn the Birthright? 29 Judaism 323-31 (1980). The NOAB annotator inexplicably cites Gen.
25:29-34 as authority for the proposition, "In antiquity it was believed that the right of the
first-born was inalienable." NOAB at 242 (cited in note 11); NOAB-NRSV at 245 (cited in note
7).

99. 1 Chron. 5:1. In Gen. 30:4-8 Bilhah is characterized as Jacob's wife and as the mother
of Reuben's brothers, Dan and Naphtali. In Gen. 35:22 Bilhah is said to have been Jacob's
concubine.

100. See Gen. 35:22 and 49:3-4. The latter text reports that Jacob declared that Reuben
would lose his "pre-eminence." Westbrook suggests that such pre-eminence of preference in-
cluded "the right to administer the paternal estate while still undivided, which would normally
have been assigned to the first-born." Westbrook, Property and Family at 136 (cited in note 3).
Pre-eminence is also associated with birthright or the status of the first-born in Gen. 27:36-37
and 43:33. On the significance of Reuben's offense, see Judah Goldin, The Youngest Son or
Where Does Genesis 38 Belong, 96 J Biblical Lit 27, 37-38 (1977). Goldin concludes that Reu-
ben thereby intended to proclaim that he had succeeded his father, just as Absalom later did
when he publicly took over his father's concubines (See 2 Samuel 16:20-22).
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double or enlarged inheritance."' 1

Conceivably, birthright tradition forms part of the background
for the incident described in Luke 12:13: "One of the multitude said
to [Jesus], 'Teacher, bid my brother divide the inheritance with me.'"
Our diligent NOAB annotator could not refrain from adding a foot-
note citing Deuteronomy 21:17 for the proposition that "the elder re-
ceived double the younger's share."10 2 There is no hint in the Lucan
text, however, that the older brother was claiming a double portion.
Nor is there any reference to birthright here, so we have no reason to
believe that birthright was an issue in the dispute between the broth-
ers. Again, the birthright tradition may be implicated in the Parable
of the Prodigal Son. (Luke 15:11-32). The younger son asked his fa-
ther to give him "the share of property" he would otherwise eventu-
ally inherit. The parable then says that the father "divided his living
between them." (15:12). Here, too, however, there is no mention of
birthright nor is there any indication that the older brother claimed or
was entitled to a double portion. The parable does suggest that a son
might ask for an advance on his eventual anticipated inheritance, but
whether this concept reflects actual practice or custom within the bib-
lical period we cannot say. It may only be a fictive element within the
parable.

In summary, the notion that the biblical birthright meant that
the older or oldest son was entitled to a double portion of his father's
inheritance depends entirely upon Deuteronomy 21:15-17. That text
does not use the expression "birthright," nor does it require that the
older son receive a double portion of the inheritance under circum-
stances other than the peculiar one where the father loves one wife
and dislikes the other. 0 3 No other biblical text intimates that the
first-born son was entitled to a double share of his father's inheri-
tance."° Nor is there any indication that primogeniture was prac-

101. See generally, Stanley Gervitz, The Reprimand of Reuben, 30 J Near E Studies 87, 87-
98 (1971).

102. NOAB at 1263-64 (cited in note 11); NOAB-NRSV at 101 NT (cited in note 7).
103. Here again, it may be that biblical customary law derived from other Near Eastern

cuneiform law. To what extent the latter required that the first-born son receive a double
portion, however, is uncertain. See above, notes 87-94 and accompanying text.

104. Another aspect of birthright tradition or custom may be better attested, namely, the
oldest brother's seniority and leadership status within the family. See for example, Gen. 43:33,
1 Chron. 26:10, 2 Chron. 21:3, and discussion of these and several other texts in Gordon, 54 J
Biblical Lit at 223-31 (cited in note 6). Because we are concerned only with inheritance of
property, this aspect of biblical birthright tradition is not examined further here. See above
note 100.
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ticed in biblical times.10 5

IV. WILLS OR BEQUESTS AND INTER-VIVOS GIFTS

What distinguishes bequests or gifts from inheritance through in-
testate succession is that the former require some affirmative act by
the testator or donor in order to make the gift effective. Necessarily,
such act can be taken only during the lifetime of the testator or donor.

No biblical text indicates that anyone in the biblical community
ever drafted and signed a testamentary instrument or authorized an
executor to transfer property to beneficiaries upon the testator's de-
mise. In his classic study of ancient law, Henry Sumner Maine as-
serted that biblical Israelites or Jews had not developed the institution
of testation.10 6 There are no laws governing testamentary succession
in the Bible. 10 7 Nevertheless, several texts do suggest that people in
the biblical period occasionally did make some kind of testamentary
disposition of their property. Sometimes this disposition was made
shortly before the testator's death, apparently in the form of an oral
deathbed will. In other instances, such gifts appear to have been
made prior to the donor's imminent expectation of death. Some of
these gifts, though arguably testamentary in character, could also be
described as inter-vivos gifts, that is, as gratuitous transfers of prop-
erty between living persons.

105. But see above, note 96 regarding Deut. 25:6. Henry Sumner Maine insisted, properly,
that birthright should not be confused with primogeniture. He defined the latter as "the exclu-
sive succession of a single son" to his father's property. Lectures on the Early History of Insti-
tutions 197 (London, 7th ed, 1905). Nevertheless, interpreters occasionally use the terms
"primogeniture" and "birthright" interchangeably. For example, Ahroni, 29 Judaism at 323-
25 (cited in note 98). Without citing supporting evidence, De Vaux asserts, "It is probable that
when land was inherited it was not shared like other property but passed to the eldest son or
remained undivided." De Vaux, Ancient Israel at 166 (cited in note 7).

106. Henry Sumner Maine, Ancient Law 209 (Wm S Hein Co, 10th ed reprint, 1983). See
also Emanuel Rackman, A Jewish Philosophy of Property: Rabbinic Insights on Intestate Succes-
sion, 67 Jewish Q Rev 65, 65-89 (1976). But see Isaac Herzog, 1 The Main Institutions of
Jewish Law 296-98 (Socino Press, 1965). Maine, of course, would not have known the vast
body of recently recovered, ancient Near Eastern materials which show that the institution of
testation was well established in many of these cultures. See generally, Szubin and Porten, 252
Bull Am Sch Oriental Research at 35-46 (cited in note 1). For particular instances, see below
notes 110, 111, 120, and 122.

107. Solomon Zeitlin, Testamentary Succession: A Study in Tannaitic Jurisprudence, in
Abraham A. Neuman and Solomon Zeitlin, eds, Seventy-Fifth Anniversary Volume of the Jew-
ish Q Rev 574 (Jewish Q Rev, 1967). See also translation of Deut. 21:16 in NOAB-NRSV at
245 (cited in note 7): "on the day when he wills his possessions to his sons ...."
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A. Gifts or Bequests in Prospect of the Testator's
or Donor's Death

Deuteronomy 21:15-16 refers to "the day when [a man] assigns
his possessions as an inheritance to his sons." We may infer that this
assignment was equivalent to a person's "putting his affairs in order,"
and more specifically, determining what property would go to which
son.108 This assignment need not necessarily have taken place in im-
minent anticipation of pending demise. It is likely that Genesis 24:36
and 25:5-6 reflect this kind of testamentary practice. In both texts it
is said that Abraham gave Isaac all that he had. 109 The latter adds
that Abraham also had given gifts to the sons of his concubines. Here
the "bequest" is referred to as if it already had been conveyed to the
beneficiaries.' 10 Technically, most if not all of the biblical "bequests"
were inter-vivos gifts. But because most of these conveyances oc-
curred while the donor was in advanced years in order to pass prop-
erty to heirs, these gifts can be said to have functioned as bequests.

We see something very similar to a deathbed will in Genesis
48:21-22. After stating that he is about to die, Jacob tells Joseph, "I
have given to you rather than to your brothers one mountain slope
which I took from the hand of the Amorites with my sword and with
my bow." I' Jacob's adoption of Joseph's two sons, implicitly grant-
ing each an inheritance, in Genesis 48:1-6, likewise appears to be a
bequest made in anticipation of the testator's death. 1 2 Similarly, 2
Chronicles 21:2-3 reports that King Jehoshaphat gave his sons "great
gifts, of silver, gold, and valuable possessions, together with fortified
cities in Judah," evidently just before his death." 3 Sirach 33:23 spe-

108. See above note 87 and accompanying text. De Vaux suggests that 2 Samuel 17:23 and
2 Kings 20:1 refer to situations where "a father.., gave verbal instructions about the distribu-
tion of his property." Ancient Israel at 53 (cited in note 7).

109. Presumably this estate included, inter al., the cave of Machpelah. See Westbrook,
Purchase of the Cave of Machpelah, 6 Israel L Rev at 29-38 (cited in note 3), reprinted in
Westbrook, Property and the Family at 24 (cited in note 3).

110. See Thomas E. Atkinson, The Law of Wills 7 n 11 (West, 2d ed, 1953). Atkinson
observes that Sennacherib's will, executed ca. 681 B.C.E., likewise used the formula, "I have
given" rather than "I give."

111. See also a quotation from a Nuzi text deathbed will whereby a dying father gives a
female slave to one of his sons as his wife. C.J. Mullo Weir, Nuzi, in Thomas, ed, Archaeology
and Old Testament Study at 76 (cited in note 87).

112. See Szubin and Porten, 252 Bull Am Sch Oriental Research at 37 (cited in note 1).
But see above, note 95.

113. Because the Chronicler reports Jehoshaphat's death and burial before stating that he
gave his sons these gifts, it might be supposed that the sons received these gifts through a
testamentary instrument or will. (2 Chron. 21:1-3). But it is equally likely that the Chronicler
merely meant to say that Jehoshaphat had given his sons these gifts prior to his death.
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cifically commends the practice of deathbed distribution: "At the
time when you end the days of your life, in the hour of death, dis-
tribute your inheritance."' 4 Related texts caution against making
earlier inter-vivos gifts: "[D]o not give your property to another, lest
you change your mind and must ask for it [back]." (Sirach 33:19-21).

A few testamentary gifts or bequests are described in the pseu-
depigraphic literature.'" Jubilees 45:14-15 says that Jacob (Israel)
"gave to Joseph a double portion upon the land" (cf. Gen. 48:5-6),
and gave all his books and his father's books to his son Levi, to pass
on, in turn, to his sons. In the Testament of Job, that ancient worthy
tells his children that he is dying, and proceeds to distribute his estate
or "goods" to his seven sons, except for three magical "sashes" or
phylacteries, which he gives, one each, to his three daughters. (Testa-
ment of Job 45:1-50:3). Responding to the daughters' complaint that
these were of little value, Job characterizes the sashes as "an inheri-
tance better than that of your seven brothers." (Testament Job
46:4). 116

B. Inter-vivos Gifts to Eventual Heirs

Although as the biblical story is told, Job was an Edomite, not an
Israelite or Jew, it is arguable that the beliefs and practices attributed
to him and others in the book are more representative of biblical than
of Edomite tradition. 17 Job 42:15-16 tells that Job gave inheritances
to both his sons and daughters, and then lived 140 years. It is unclear
whether the story-teller meant to say that Job transferred all his prop-
erty to his children 140 years before his death, or that he gave some
property to them, retaining what he would need for his own purposes,
or that he made a testamentary disposition to the effect that they
would receive their inheritances after his death. The last possibility is
the least likely, because it is unreasonable to suppose that the reader
would expect Job's children to have survived him.18

114. De Vaux reads Sirach 14:13 similarly. Ancient Israel at 53 (cited in note 7).
115. The following citations are all drawn from James H. Charlesworth, ed, The Old Testa-

ment Pseudepigrapha, 2 vols (Doubleday, 1983, 1985).
116. See also Joseph and Aseneth 29:9(11), in Charlesworth, 2 The Old Testament Pseude-

pigrapha (cited in note 115), which tells that after reigning as king in Egypt for forty-eight
years, Joseph "gave the diadem" to Pharaoh's young son.

117. See, for example, the orthodox wisdom theology represented by Job's friends, the cre-
ation faith endorsed in Job 38-39, and Job's exemplification of the covenant ethic in 29:11-17;
31:1-40. Dating and authorship of Job are uncertain, but its congruence with both certain
biblical and cuneiform traditions is beyond doubt. See Marvin H. Pope, Job, in The Anchor
Bible XXXII-XLII (Doubleday, 3d ed, 1973).

118. If Job had arranged to leave his property to his children upon his death, and then
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The former possibilities are paralleled to some extent in the Para-
ble of the Prodigal Son. (Luke 15:11-32). There, the father gives the
younger son in advance the share of the inheritance he otherwise
would receive at the father's death. After this son returns from his
fling at riotous living, the older brother points out that his profligate
brother had "devoured" their father's property.1 9 That point, of
course, is no problem to the prodigal's father, who eagerly welcomes
him back. Yet unless at the time he advanced the prodigal his inheri-
tance the father retained a portion of his estate for his own use, the
father (and also the prodigal) would now have to live on the estate
previously earmarked as the older brother's inheritance. (Cf. Sirach
33:19-23). Whether Job transferred all his property to his children
and then was supported by them, or retained some to provide for his
own support, we cannot tell. That detail was not of interest to the
narrator.

Testamentary arrangements are also noted in the story of Judith.
Though her husband died unexpectedly (8:2-3), he "had left (hupe-
lipeto) her gold and silver, and men and women slaves, and cattle, and
fields." (8:7). It appears that Judith's husband had made some provi-
sion to transfer his estate to her either before he was taken ill or in the
interval before he died. He had other relatives (16:24) who otherwise,
perhaps, would have inherited under the law of intestate succession.
(Num. 27:8-1 1).120 Then, at the end of the story, before she died, she
distributed her property to various relatives. (Judith 16:24). Clearly
her intent was to bequeath the estate to certain devisees or benefi-
ciaries. Thus, not only men, but also women could devise property by
will or bequest.

lived another 140 years, his children would have taken nothing unless they managed to out-live
him. Job was the only biblical person since the days of the "patriarchs" (Gen. 25:7; 35:28) said
to have lived as long as 140 years, let alone longer. Pope notes that the Septuagint credits Job
with a total of 240 years. Pope, Job at 353-54 (cited in note 117).

119. "[T]his son of yours.., has devoured your living with harlots." Luke 15:30. See also
Luke 15:13. Earlier wisdom traditions had warned against such conduct. See Sirach 9:6: "Do
not give yourself to harlots lest you lose your inheritance."

120. There are other instances; however, where biblical widows apparently inherited their
husbands' real property notwithstanding the written law of intestate succession in Numbers 27.
See above, text accompanying notes 35-46. The bequest to Judith parallels a Ugaritic oral will
in which a certain Yarimanu bequeathed his entire estate-including animals, slaves, bronze
bowls, kettle and jugs, baskets, and a field-to his wife. That will, however, went on to provide
that the couple's sons would be penalized if they sued their mother for the estate, but that she
was to bequeath the estate to whichever son paid her respect. Pritchard, ed, ANE at 546 (cited
in note 48).
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C. Eligible Devisees or Beneficiaries

To whom might property be bequeathed? Were there any eligi-
bility requirements? What we have called the law of intestate succes-
sion in Numbers 27 evidently did not limit testators who wished to
dispose of their property otherwise.'' To be sure, sons were likely to
be the sole devisees or beneficiaries. Gifts might also be given to the
sons of concubines. (Gen. 25:5-6). Job gave or bequeathed an inheri-
tance not only to each of his seven sons, but also to each of his three
daughters. 2 2 Presumably the daughters were given shares equal to
those given their brothers. 12

1 Proverbs 13:22 says, "A good man
leaves an inheritance to his children's children." This proverb could
mean leaving a bequest for granddaughters as well as grandsons. 24

Numbers 27, it will be recalled, made no provision for grandchildren.
Nor did it provide for wives, but that did not prevent Judith's hus-
band from leaving her his estate. (Judith 8:7; 16:21). That a man
might bequeath property to his widow was well-established in
Ugaritic law, 125 at Nuzi, 126 and in the Code of Hammurabi § 150.127

It is not necessary to suppose that Israelites or Jews adopted such
practices only in the late biblical period.

The Judith story also introduces another variation on Numbers
27. Before Judith died, in anticipation of death, she distributed her
estate not only to her husband's next of kin, but also to her own.
(Judith 16:24). Neither of these kinds of distribution was provided for
in Numbers 27 which, in the first place, only governed transfer of

121. See H.H. Rowley, Job, in Ronald E. Clements and Matthew Black, eds, New Century
Bible 268 (Attic Press, 1985).

122. An Old Babylonian text records that a woman bequeathed real property to her
adopted daughter. ANE at 543-44 (cited in note 48). Several instances of bequests to daugh-
ters are found among the 5th century B.C.E. Aramaic legal documents from Elephantine. See
Szubin and Porten, 252 Bull Am Sch Oriental Research at 41-44 (cited in note 1). Daughters
were beneficiaries of bequests in ancient Elam as well. See Ben-Barak, 25 J Semitic Studies at
31-32 (cited in note 27). CfJoshua 15:14-19, Judges 1:11-15 (inter-vivos gift to daughter).

123. See A. van Selms, Job 158 (Eerdmans, 1985). But see Zafrira Ben-Barak, Job's
Daughters and the Question of Inheritance in Israel and the Ancient Near East, in Society of
Biblical Literature 1990 Intl Meeting Abstracts 7-8: "The daughters are given part of the inher-
itance, albeit in an inferior way." This issue evidently troubled an earlier interpreter. See
above, text accompanying note 116.

124. Grandchildren were also named as beneficiaries at Elephantine. Szubin and Porten,
252 Bull Am Sch Oriental Research at 41-44 (cited in note 1). However, Proverbs 13:22 could
mean only that a righteous man's wealth would be enjoyed by his intestate heirs to the third
generation. Compare Psalms 37:18.

125. See L.M. Muntingh, The Social and Legal Status of A Free Ugaritic Female, 26 J Near
E Studies 102, 111 (1967), and above, note 120.

126. See Thompson, 18 Vetus Testamentum at 97-98 (cited in note 19).
127. Thomas, ed, Documents from Old Testament Times (cited in note 14).

121)
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property by intestate succession, and, second, said nothing about a
widow's distributing inherited property either to her husband's rela-
tives or to her own. 128

Finally, one text suggests that a man might bequeath property
both to a slave, and to his natural sons. "A slave who deals wisely
will rule over a son who acts shamefully, and will share the inheri-
tance as one of the brothers." (Prov. 17:2). 129 This situation is not the
same one as in Genesis 15:3-4 which suggests that a slave born in the
house of a childless father might inherit his property. 130 Here, it is a
matter of a good slave13' sharing an inheritance along with his
master's sons. It is likely that he would do so only if the master had
so arranged by making a special bequest.

V. CONCLUSIONS

Previous accounts of inheritance in biblical law and tradition
generally have not distinguished between inheritance by operation of
law (or intestate succession) and transfer of property by bequest. The
latter topic has either been ignored or subsumed under the former.
Yet the distinction, common in modern law, appears valid in describ-
ing biblical law and practice.

The law of intestate succession in Numbers 27:8-11 set out the
law that was to apply when the deceased had not bequeathed his
property to anyone. The order of succession or descent was as fol-
lows: first the decedent's son(s), then his daughter(s), then his broth-
ers, then his uncles, and finally, in the absence of all of the above, his
family's nearest kinsman. All the property would pass to the person
or persons in each category; those next in order would take nothing if
there was a surviving heir in the higher category. Thus, for example, a
surviving daughter with no brothers would inherit everything, while
the decedent's brothers would receive nothing. Various biblical texts,
however, alter or supplement this pattern. As we have seen, one text
suggests that a slave born in his master's house might inherit his prop-
erty. 132 If the parents had no sons but an only daughter who later

128. Compare the NOAB annotator's comment, "She distributed her property, according
to the Mosaic law (Num. 27:11)." NOAB, Apocrypha sec., at 95 (cited in note 11); NOAB-
NRSV, Apocrypha sec., at 39 (cited in note 7).

129. Compare Prov. 29:21. There, however, the text is too uncertain to permit one to draw
any conclusions.

130. See above, text accompanying notes 20-23.
131. Prov. 17:2 speaks of a "slave who deals wisely." In biblical wisdom writings, wisdom

and goodness are closely related if not synonymous attributes.
132. See above, text accompanying note 21.
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marries, their son-in-law would inherit everything.13  More surpris-
ingly, is the evidence that widows-who are not mentioned in Num-
bers 27-might inherit their husbands' property. 3 4  Naomi's late
husband had male relatives; yet it was she who evidently inherited his
field. The widows of 2 Kings 4 and 8 apparently inherited their de-
ceased husbands' houses, even though each had a surviving son or
sons. Perhaps the understanding was that the widow had a life-inter-
est in her husband's estate, but that on her demise it would pass to
their sons or others in the order of intestate succession set out in
Numbers 27.135

Clearly, bequests could be made to persons other than those
identified in this law of intestate succession. That law, apparently,
was not regarded as controlling with regard to bequests. Bequests
could be left to widows, daughters along with sons, slaves, and possi-
bly grandchildren. Moreover, a widow might bequeath property not
only to her husband's relatives, but also to her own. 136

Bequests were not, however, in the form of modern wills, i.e.,
testamentary instruments or documents signed or "executed" by the
testator and intended to become effective upon the testator's death.
Instead, typically, the biblical testator, without any discernible for-
malities, simply gave property to the donees or devisees or stated that
he had already done so. In most instances, such gifts were made
when the testator or donor expected that he or she would die in the
somewhat near (though not necessarily imminent) future. 37

Though these conclusions may be reasonably likely, a number of
issues remain unsettled. Possibly research into laws and customs of
other ancient Near Eastern cultures may shed further light on these
questions. It is probable, however, that we shall not find definitive
answers to all of them, simply because the evidence is insufficient to
justify final conclusions.

We have noted instances where widows with sons apparently in-

133. See above, text accompanying notes 29-34. It is unclear what would happen if parents
had no sons, but more than one daughter and one daughter married while the others remained
single.

134. See above, text preceding and accompanying notes 35-51.
135. In Naomi's case, levirate marriage custom evidently provided that she might sell the

inherited property to her deceased husband's nearest kinsman if that kinsman also married
her-or by extension, the widow of one of her sons-in order "to restore the name of the dead
to his inheritance." (Ruth 4:5). Presumably, the son born of this marriage would not immedi-
ately inherit, i.e., take possession of the redeemed property, the day he was born. Perhaps he
would do so only upon the death of his biological or surrogate father.

136. See above, text preceding note 128.
137. See above, text accompanying notes 107-20 and following 120.
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herited their husbands' property. 38 At what point would such sons
obtain their father's property? Was there some age of majority? Or
would the widowed mother continue to hold or control the property
until she died or remarried? If she remarried, would the sons then
take their father's property, or would it pass to the second husband?

A somewhat similar set of questions arises with respect to sons
by levirate marriage. Would such sons "inherit," that is, take posses-
sion of their nominal father's property when they reached some age of
majority, or would their biological (or "surrogate") father hold it for
them until his demise? When the biological father died, would the
first-born son by levirate marriage inherit some of his property, thus
taking away from what the father's "own" sons, if any, would have
inherited; or would the first-born son by levirate marriage inherit only
the redeemed property that had belonged to their nominal father? If
there should be more than one son by levirate marriage, would the
older (or oldest) take all, or only a double portion; or would such sons
share the inheritance equally? 39 What would happen if the de-
ceased's property was redeemed and the levirate marriage was blessed
with daughters, but no son?"4 Would such daughters inherit the re-
deemed property? Would only the first-born daughter inherit, or
would all such daughters be considered heiresses for purposes of
Numbers 27 and 36?

In the case of the Jubilee year laws, was it expected that the origi-
nal owner himself would return to the property after forty-nine years,
or was it understood that his heir or heirs would do so if he had died
in the meantime? In the case of multiple heirs, would the original
property be partitioned among them, or would it be kept intact? (Or
had the planners for the Jubilee year neglected to contemplate this
problem?) Was it expected that the Jubilee year would be repeated
every fifty years, or was it to be observed only once?' In either

138. See above, text preceding and accompanying notes 44-45.
139. Westbrook speculates that "all the sons of the levirate union shared in the inheritance

of the deceased." The Law of the Biblical Levirate, 24 R Intl des Droits de L'Antiquite 3d Ser
at 79-80 (cited in note 8), reprinted in Westbrook, Property and the Family at 69 (cited in note
3). But see C.J.H. Wright, Family, in 2 Anchor Bible Dictionary 763 (Doubleday, 1992) (sug-
gesting that other sons would be heirs to the levir's property).

140. See above, note 28.
141. The Jubilee year laws do not specify that the Jubilee year was to be repeated every fifty

years, but refer instead to the year of Jubilee. Yet a cycle seems implicit in the provisions
synchronizing the Jubilee year with the series of Sabbatical years in Lev. 25:1-10, and scholars
generally assume that the law intended that the cycle be repeated throughout history. Later
Judaism understood that the cycles were to have been repeated. 14 Encyclopedia Judaica 581-
82 (Keter Pub, 1972).
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event, what was to be the base year from which the fiftieth year would
be reckoned?

Finally, as to the birthright: it is reasonable to infer from Deuter-
onomy 21:15-17 that at some point in the biblical period, the first-born
son could expect to receive a double portion of his father's estate,
whether by inheritance or bequest, as a matter of custom. Yet alloca-
tion of a double portion is not attested by any other biblical text. The
question remains, then, to what extent such a birthright tradition or
practice was actually observed during the biblical period.




