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desirable bias against the defendants,” especially if jurors are required
to “defend” themselves in open court.!®

United States v. Harrelson,'*® was another Fifth Circuit case that
restricted the media’s ability to conduct post-trial interviews with ju-
rors. Harrelson involved the trial of three defendants charged with
conspiracy in connection with the murder of a federal district court
judge.’?! The trial court issued an order preventing media representa-
tives from making repeated requests for interviews with discharged
jurors.’?? In addition, the court’s order prevented interviewers from
inquiring into “the specific vote of any juror other than the juror being
interviewed.”'>® While the Fifth Circuit acknowledged that media
representatives could not be completely barred from interviewing ex-
jurors, it upheld the trial court’s order based on the jurors’ right to
privacy and to protect the institutional integrity of the jury. The court
explained its decision to prevent the media from inquiring into jurors’
specific votes: “Freedom of debate might be stifled and independence
of thought checked if jurors were made to feel that their argument,
and ballots were to be freely published to the world.”?2*

C. Aneonymous Juries

The most extreme way to ensure that names and addresses of ju-
rors remain secret is through the use of an anonymous jury. When
anonymous juries are seated, the identities of the jurors are concealed
from the press and public, as well as the parties to the trial. Anony-

119. Id. The decision in Edwards may have been a result of the particular facts raised
in a case where members of the jury accuse other jury members of wrongdoing. In decid-
ing Edwards, however, the court followed an earlier Fifth Circuit case, United States v.
Gurney, 558 F.2d 1202 (5th Cir. 1977), in which no allegations of jury misconduct were at
issue. Relying heavily on language contained in the Supreme Court’s decision in Sheppard,
the Gurney court refused to overturn the trial court’s decision to not release jurors’ names
and addresses. The court did not view its decision as a major infringement on the rights of
the press since the district court did not place any prior restraints on the media’s news
gathering ability. Instead, the court characterized its decision as a “mere[ ] refus[al] to
allow the appellants to inspect documents not a matter of public record.” Id. at 1208.

Gurney was decided before the Supreme Court determined that the First Amendment
guaranteed a public right of access to criminal trials in Richmond Newspapers. The Ed-
wards court did not mention this fact in citing Gurney, suggesting that the Fifth Circuit
continues to believes that withholding juror identities from the media is constitutionally
permissible.

120. 713 F.2d 1114 (5th Cir. 1983).

121. Id. at 1115.

122, Id. at 1116.

123. Id. at 1116.

124. Id. at 1118 (citing Clark v. United States, 289 U.S. 1, 13 (1933) (Cardozo, J.)).
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mous juries were first approved in United States v. Barnes.*> In
Barnes, jurors were identified by number throughout voir dire and the
trial. Anonymous juries are justified as a means of providing for the
safety of jurors and protecting the deliberation process from outside
influences.?¢ Thus, courts usually do not consider what effect, if any,
the concealment of juror identities will have on the jury’s representa-
tive function in deciding whether to allow the selection of an anony-
mous jury.'?” In Barnes, however, the court expressly rejected the
argument that “jurors must publicly disclose their identities and pub-
licly take responsibility for the decisions they are to make.”'28

The concept of the anonymous jury appears to conflict with any
notion that juries must be open to public inquiry. Some anonymous
jury cases support this conclusion by treating extensive publicity as a
reason for keeping the identities of jurors secret.’?® The seating of an
anonymous jury, however, need not prevent public review of the
jury’s verdict. Indeed, a court could both seat an anonymous jury and
encourage post-trial communication between the media and the jury,
as the trial court did in the Reginald Denny case.’*®* Anonymous jury
cases tell us little about how courts typically view the proper role of

125. 604 F.2d 121, 140-41 (2d Cir. 1979), cert. denied, 446 U.S. 907 (1980). See also
United States v. Borelli, 336 F.2d 376, 392 (2d Cir. 1964) (suggesting, in dicta, use of anony-
mous jury as means of preventing jury tampering). Other cases approving of anonymous
juries include United States v. Tutino, 883 F.2d 1125, 1132-33 (2d Cir. 1989), cert. denied,
493 U.S. 1081 (1990); United States v. Persico, 832 F.2d 705, 717 (2d Cir. 1987), cert. denied,
486 U.S. 1022 (1988); United States v. Ferguson, 758 F.2d 843, 854 (2d Cir. 1985), cert.
denied, 474 U.S. 1032 (1985). See United States v. Scarfo, 850 F.2d 1015, 1022 (3d Cir.
1988) (citing cases). See generally Eric Wertheim, Note, Anonymous Juries, 54 FORDHAM
L. REv. 981 (1986) (approving of use of anonymous juries in appropriate circumstances).

126. For example, Barnes involved the highly publicized trial of a purported drug over-
lord. The appeals court approved the district court’s decision to seat an anonymous jury in
view of allegations of violence from the defendant’s henchmen and the history of violence
in the district. 604 F.2d at 141, Given the massive publicity of violent acts associated with
the case, the trial court also wanted to make sure that jurors felt secure from harm even if
the actual potential of violence was slight. Id.

127. In United States v. Melendez, 743 F. Supp. 134, 137 (E.D.N.Y. 1990), the court
identified the following three factors as reasons to impanel an anonymous jury:

(1) the seriousness of the offenses charged, including whether the defendants are
alleged to have engaged in dangerous and unscrupulous conduct in the context of
a large-scale criminal organization and whether the defendants have access to
means to harm jurors;

(2) whether the defendants have engaged in past attempts to interfere with the
workings of the judicial process, such as by jury tampering or attempts to evade
prosecution; and,

(3) the nature and degree of pretrial and expected trial publicity.

128. 604 F.2d at 140.

129. See, e.g., Melendez, 743 F. Supp at 137.

130. See Mydans, supra note 1.
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the jury'3! because anonymous juries are normally seated only where
some compelling and extraordinary threat is present. In most criminal
trials—even highly publicized ones—anonymous juries will not be
empaneled.’*?

D. Summary

There appears to be a trend toward increased judicial acceptance
of a new interpretation of the jury’s representative role, even though
some lower courts remain skeptical. Formerly, courts viewed the jury
as a body that needed to be isolated from publicity and represent a
fair cross section of the community. Recently, courts have begun to
view juries as having additional representative burdens to fulfill once
the verdict has been returned. This new concept of the jury is espe-
cially evident in cases which have permitted media access to juror
names and addresses for the purpose of facilitating post-verdict inter-
views. In justifying post-trial interviews, courts routinely mention the
beneficial effects of allowing former jurors to communicate with the
general public through the media. These benefits include educating
others about the nature of jury service, explaining the reasons for the
decision reached in the case, and ensuring the community that the
outcome of the case was fair. These cases evidence a new judicial per-
spective on the appropriate role of the jury because the opinions
either do not address, or expressly reject, traditional arguments that
media influence will interfere with the deliberative process or other-
wise undermine the legitimacy of the verdict, or of the jury as an insti-
tution. Section IV examines the jury’s new representative function

131. Cf. United States v. Scarfo, 850 F.2d 1015, 1023 (3d Cir. 1988) (holding that juror
anonymity does not change the role that jurors play in criminal cases because, ordinarily,
“[t]he lack of continuity in their service tends to insulate jurors from recrimination”). In
Scarfo, the court stated:

Because the system contemplates that jurors will inconspicuously fade back into
the community once their fenure is completed, anonymity would seem entirely
consistent with, rather than anathema to, the jury concept.

Id

132. Marc O. Litt, “Citizen-Soldiers” or Anonymous Justice: Reconciling the Sixth
Amendment Right of the Accused, the First Amendment Right of the Media and the Privacy
Right of Jurors, 25 CoLum. J.L. & Soc. Pross. 371, 397-98 (1992) (“use of an anonymous
jury is an extraordinary solution that is only justified in extreme circumstances”). See
United States v. Melendez, 743 F. Supp. 134, 137 (discussed supra at note 127) and Wer-
theim, Anonymous Juries, supra note 125, at 1001-002 (arguing that anonymous juries
should be restricted to cases where: (1) defendant has engaged in dangerous conduct espe-
cially in connection with organized crime; (2) defendant has made past attempts to inter-
fere with criminal justice; and (3) case is subject of extensive pre-trial publicity).



Winter 1995] WHEN JURIES MEET THE PRESS 429

more closely and investigates its effect on the jury’s traditional role in
the criminal justice process.

IV. The Jury’s New Representative Function

The jury’s new representative function is defined by the desire of
juries in high profile cases to defend its verdict in the arena of of pub-
lic opinion. The jury must now be representative o instead of merely
representative of the community. Clearly, this novel interpretation of
jury representativeness cannot be explained by the same terms that
describe traditional views of the jury’s representative function. Fur-
thermore, the need for juries to explain their verdicts may work
against the interests that are served by providing a fair cross section of
the community on the jury pool. This section analyzes how the jury’s
new and different representative function affects the fact-finding, le-
gitimating, and educational roles that the jury is expected to play
within the criminal justice system.

A. Fact-Finding

The central function of a jury within the criminal justice system is
that of a fact-finder. The selection of a jury that is representative of
the community is promoted, in part, because it furthers the fact-find-
ing process.”®® Divining the effect of the jury’s new representative
function on fact-finding, however, is much more complicated. Argua-
bly, subjecting jury verdicts to public review may enhance the fact-
finding process because jurors will be required to defend their deci-
sions at the close of trial. In theory, this imperative could motivate
jurors to take their responsibilities more seriously and review the evi-
dence more carefully. On the other hand, community oversight—if it
were to have any effect on the decision-making process at all—may
encourage jurors to decide the facts of a case in anticipation of ex-
pected community pressure. That is, jurors may reach their verdicts
based on how they would expect their findings to play to media audi-
ences.’® Thus, jurors may be tempted to give less consideration,
rather than more, to the evidence in a particular case.

133. A jury that is representative in the traditional sense may be able to lessen any
prejudices jurors may have and draw upon the varied experiences of diverse jurors to en-
hance its fact-finding ability. See text accompanying notes 50-51, supra.

134. The concern over whether the verdicts in the Denny case were reached merely to
avoid a violent public reaction provides one of the more extreme examples of this problem.
See Jim Newton, L.A. Trials Show “Blind Justice” Hard to Achieve, supra, note 18.
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The negative impact of community pressure on juries is not
merely speculative. In Sheppard v. Maxwell,** the Supreme Court
held that the defendant was denied due process because he had been
tried before a jury that was heavily influenced by “massive, pervasive
and prejudicial publicity.”**¢ In Sheppard, the names and addresses of
prospective jurors were published in the local papers and, as a result,
all of them received anonymous letters and telephone calls expressing
opinions about the case.”®” The Court overturned the defendant’s
conviction, holding that “[d]Jue process requires that the accused re-
ceive a trial . . . free from outside influences.”**® The Court empha-
sized the importance of jury independence. “[N]o one,” the Court
stated, should “be punished for a crime without a charge fairly made
and fairly tried in a public tribunal free of prejudice, passion, excite-
ment, and tyrannical power.”’*® The Court also stressed that too
much is at stake in criminal cases to allow the outcome of the trial to
depend entirely on the arts of persuasion; “legal trials are not. . . to be
won through the use of the meeting-hall, the radio, and the newspa-
per.”%0 Thus, Sheppard suggests that while community input is de-
sired, direct democracy should not be embraced as a means of
resolving criminal matters.

Sheppard addresses the negative effects of community influence
on jurors before or during trial. Wiley v. State,’*! a Georgia death

135. 384 U.S. 333 (1966).
136. Id. at 335. The court recounted the facts of the case as follows:

The jurors . . . were constantly exposed to the news media. Every juror, except
one, testified at voir dire to reading about the case in the Cleveland newspapers
or to having heard broadcasts about it. . . . As the selection of the jury
progressed, individual pictures of prospective members appeared daily. During
the trial, pictures of the jury appeared over 40 times in the Cleveland papers
alone. The Court permitted photographers to take pictures of the jury in the box,
and individual pictures of the members in the jury room. One newspaper ran
pictures of the jurors . . . when they went . . . to view the scene of the murder.
Another paper featured the home life of an alternate juror. The day before the
verdict was rendered . . . the jury was separated into two groups to pose for pho-
tographs which appeared in the newspapers.

Id. at 345.

137. Id. at 342. A year before Sheppard was decided, the Supreme Court commented
on the need to protect the jury from outside influence. Estes v. Texas, 381 U.S. 532 (1965).
In Estes, the Supreme Court forbade the televising of a criminal trial. (This holding was
later overturned by Chandler v. Florida, 449 U.S. 560 (1981)). The court recognized that
“[p]retrial [publicity] can create a major problem for the defendant in a criminal case,”
because it can “set the community opinion as to guilt or innocence.” Estes, 381 U.S. at 536.

138. Sheppard, 384 U.S. at 362.

139. Id. at 350 (citation omitted).

140. Id. (citation omitted).

141. 296 S.E.2d 714 (Ga. 1982).
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penalty case, illustrates the danger of revealing jurors’ identities to the
public after the trial has concluded. In Wiley, the jury had returned a
guilty verdict but had deadlocked on the question of whether to im-
pose the death penalty. The judge identified the lone holdout in open
court prior to dismissing the jury. The juror was strongly reproached
by the prosecutor and the juror’s identity was subsequently published
in the press. According to published accounts, “[a]fter the trial this
juror had acid thrown into his locker at work and received several
death threats over the phone.”42

Exposing the jury to public attention creates a risk that jurors will
render decisions based on community desires and not the facts of the
case in order to avoid public vilification. Public review of jury verdicts
may raise few concerns where the community is aware of all of the
circumstances of the case and harbors no unfair prejudices against the
defendant. In cases where such prerequisites are not met, however,
great injustice can be done if the jury is required to defend its verdict
through the media. Personal experience and sociological inquiry indi-
cate that normative social influence can cause “people [to] conform
because they fear the negative consequences of appearing deviant.”43
Psychologists determined many years ago that “jurors are better able
to resist normative pressure when their judgments are made anony-
mously.”* When jurors are aware that they will be thrust into the
public eye at the end of their service, there is a great danger that their
ability to exercise their own independent judgment may be affected.’*’

142, D. Ranii, Judge is Criticized for Identifying Holdout Juror, NAT'L. L. J. 2, 14, (Jan.
4, 1982), discussed in SAuL M. KassiN & LAWRENCE S. WRIGHTSMAN, THE AMERICAN
Jury oN TRIAL: PSYCHOLOGICAL PERSPECTIVES 191 (1988).

143. KassmN & WRIGHTSMAN, supra note 142, at 175. The fear is justifiable since
“[d]ecision-making groups often reject, ridicule, and punish individuals who frustrate a
common goal by adhering to a deviant position.” Id.

144, Id. at 191, See also SoLoMON E. AscH, SocIAL PsYCHOLOGY (1952) (study showed
subjects knowingly answered test questions incorrectly in order to conform to majority
position); Morton Deutsch & Harold B. Gerard, A Study of Normative and Informational
Social Influence upon Individual Judgment, 51 J. ABNORMAL & Soc. PsycH. 629 (1955)
(subjects who answered test questions anonymously less likely to follow incorrect
majority).

145. As Justice Cardozo warned in Clark v. United States, 289 U.S. 1, 13 (1933),
“[flreedom of debate might be stifled and independence of thought checked if jurors were
made to feel that their arguments and ballots were to be freely published to the world.”
The court in United States v. Doherty, 675 F. Supp. 719 (D. Mass. 1987), makes the same
point. See infra note 111 and accompanying text. See also Note, supra note 6, at 890-91
(“A juror who realizes, consciously or subconsciously, that deliberations may become a
part of the public domain is less likely to argue for judgments contrary to public opinion,
and the deliberative process is therefore less likely to produce them.”).
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In addition, jurors that expect their fellow jurors to report the
substance of their deliberations to the press may not be as open and
honest as they might otherwise be. This could also skew the outcome
of a case. For example, if a juror were to express racial prejudice in
arguing for a conviction,14® other jurors might be able to convince the
juror to keep an open mind. At the very least, the other jurors can
discount the prejudiced juror’s opinion as they formulate their own. If
it is likely that the jurors will be discussiing their deliberations with
the press after the trial, however, the first juror might be less forth-
coming about his prejudices. The opportunity to persuade him to
open his mind would be lost, and the risk that his opinion would be
overvalued by others would be increased.'#

The potential “chilling” effect of public disclosure on jury deliber-
ations is one of the justifications for the common law rule prohibiting
the admission of juror testimony to impeach jury verdicts.'*® As the
Supreme Court explained in McDornald v. Pless,'* permitting jurors
to testify about the conduct of their discussions would “make what
was intended to be a private deliberation, the constant subject of pub-
lic investigation—to the destruction of all frankness and freedom of
discussion and conference.”'*® Several states’ and the federal

146. See, e.g., Wisconsin v. Shillcut, 350 N.W.2d 686, 688 (Wis. 1984) (A juror in solicita-
tion case reportedly remarked, “let’s be logical, he is black, and he sees a seventeen year-
old white girl—I know the type.”).

147. I am indebted to my colleague, Michael Seigel, for providing me with this
illustration.

148. See Susan Crump, Jury Misconduct, Jury Interviews, and the Federal Rules of Evi-
dence, 66 N.C. L. Rev. 509, 513-17 (1988). The common law rule, dating from the 1785
English case of Vaise v. Delaval, 99 Eng.Rep. 944 (K.B. 1785), prohibits admission of juror
testimony to impeach a jury verdict unless the deliberation process has been contaminated
by an “extraneous influence.” 8 Joun H. WiGMORE, EVIDENCE § 2352, at 696-97 and
§ 2354, at 716 (J. McNaughton rev. ed. 1961).

149. 238 U.S. 264 (1915).

150. Id. at 267-68. See also Clark v. United States, 289 U.S. 1, 13 (1933); Rakes v.
United States, 169 F.2d 739, 745-46 (4th Cir. 1948) cert. denied, 335 U.S. 826 (1948); ABA
Standards for Criminal Justice, Standard 15-4.7 (1980).

151. Fifteen states (Arizona, Arkansas, Florida, Maine, Michigan, Minnesota, Montana,
Nebraska, Nevada, New Mexico, North Dakota, Oklahoma, South Dakota, Wisconsin and
Wyoming) have evidentiary rules, patterned after the federal rule, prohibiting juror testi-
mony, except as to “extraneous prejudicial information” or “outside influences.” See De-
velopments in the Law—Race and the Criminal Process, 101 HARrv. L. Rev, 1472, 1595 n.3
(1988). Other jurisdictions prohibit juror testimony only as to matters that “inhere in the
verdict” (the “Towa rule”), or permit juror testimony only when there is competent evi-
dence of misconduct from a source other than the juror (the “aliunde rule”), when the
misconduct is that of a third party other than the juror, or if the misconduct occurred
outside the jury room. See generally LAFAVE & ISRAEL, supra note 54, at 1048-49,
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courts'* have adapted the common law position in evidentiary rules
which also restrict the use of juror testimony for impeachment pur-
poses. Federal Rule of Evidence 606(b),>® which adopts the common
law rule generally prohibiting juror testimony of misconduct, was fa-
vorably reviewed by the Supreme Court in Tanner v. United States.>*
In Tanner, the Court held that Rule 606(b) could be properly invoked
to bar juror testimony about drug and alcohol use by several jurors
during the defendants’ trial. The Court cited “the weighty govern-
ment interest in insulating the jury’s deliberative process” as a basis
for its decision.!>® According to the Court, “full and frank discussion
in the jury room, jurors’ willingness to return an unpopular verdict,
and the community’s trust in a system that relies on the decisions of
laypeople would all be undermined by a barrage of postverdict scru-
tiny of juror conduct.”156

The jury’s fact-finding role may also be adversely affected where
jurors are tempted to return verdicts that would enhance their ability
to gain fame or fortune. Under this scenario, jurors would focus their
attention on what they might be able to reveal to media representa-
tives rather than concentrating on the evidence before them.’>” At
best, this focus on achieving pecuniary gain or celebrity status might
result in cases where jurors do not give their best efforts to their fact-
finding responsibilities. At worst, this would result in verdicts that are
intentionally skewed for monetary or publicity-seeking reasons.'®

152. See Fep. R. EviD. 606(b).

153. Rule 606(b) provides in part:

Upon an inquiry into the validity of a verdict or indictment, a juror may not tes-
tify as to any matter or statement occurring during the course of the jury’s delib-
erations . . . except that a juror may testify on the question whether extraneous
prejudicial information was improperly brought to the jury’s attention or whether
any outside influence was improperly brought to bear upon any juror.

FED. R. BvIp. 606(b).

154. 482 U.S. 107 (1987).

155. Id. at 120.

156. Id. at 120-21.

157. See Maura Dolan, Impartial Jurors Can Be Found, Court Experts Say, L.A. TMEs,
Jul. 9, 1994, at A1 (noting reports that some prospective jurors in the King and Denny
cases admitted they had considered the possibility of making money from serving on jury
and that one prospective juror had thought about keeping a diary to later sell as a book).
Possibilities also exist for former jurors in high-profile cases to gain monetarily. See Jesse
Katz, Participants in King Case Try to Cash In, L.A. Toves, Apr. 25, 1993, at Al (foreper-
son of federal King trial received money to appear on Inside Edition, while foreperson of
state trial was working on a book).

158. See Note, Juror Journalism: Are Profit Motives Replacing Civic Duty?, 16 Pepp. L.
Rev, 329 (1989); Bennett H. Beach, The Juror as Celebrity, TivME, Aug. 16, 1982, at 42,
Chiefly in response to fears that jurors might shirk their responsibilities in the quest for
profit, California has recently passed legislation making it a misdemeanor offense for ju-
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The desire for fame may also corrupt the fact-finding process in
less direct ways. If jurors in high-profile cases repeatedly appear on
television and in print, then jury service in those types of cases may
become more attractive to potential jurors interested in fame and less
attractive to potential jurors that desire anonymity. Therefore, each
type of juror may consciously seek inclusion or exclusion from jury
service depending on the potential publicity of the case. Such con-
scious exclusion or inclusion will ultimately result in a jury that does
not fairly represent the community.’® Further, a less representative
jury may turn out to be a less accurate finder of fact, for reasons that I
have already discussed.'®®

B. Legitimation

Allowing jurors to explain their decisions to the community at
large improves the jury’s ability to legitimize its verdicts. Certainly,
subjecting jury findings to public review would enhance public confi-
dence in the results of jury trials. If the jury was isolated from public
scrutiny, then members of the community might reasonably fear that
juries would have the opportunity to work injustice.’®? Indeed, the
more public the workings of a jury are, the more likely the community
will allow the jury to fulfill its role as an arbiter of disputes and accept
jury conclusions.

rors to accept compensation related to their service on a case until ninety days after being
discharged. Carl Ingram, Legislation Inspired by Simpson Case Signed, L.A. TiMEs, Sep.
27,1994, at A21.

159. Of course this effect may not be significant when compared to the unrepresenta-
tiveness of juries that results from the exclusion of racial minorities from jury pools, the
exclusion of venire persons who have been exposed to prejudicial publicity, or the practical
exclusion of jurors with family or work conflicts. As a result, the juries that wind up hear-
ing some criminal cases are decidedly unlike everyone else.

160. See supra notes 50-51 and accompanying text.

161. The Supreme Court characterized the secret trial, as exemplified by such institu-
tions as the Spanish Inquisition, the English Court of Star Chamber, and the French mon-
archy’s lettre de cachet, as a “menace to liberty.” In re Oliver, 333 U.S. 257, 268-269 (1948).
These examples show that “[i]n the hands of despotic groups . . . [the trial can] become an
instrument for the suppression of political and religious heresies in ruthless disregard of
the right of an accused to a fair trial.” Id. at 269-270. But an open and public trial could
prevent such abuse. As Justice Hugo Black wrote:

Whatever other benefits the guarantee to the accused that his trial be conducted
in public may confer upon our society, the guarantee has always been recognized
as a safeguard against any attempt to employ our courts as instruments of perse-
cution. The knowledge that every criminal trial is subject to contemporaneous
review in the forum of public opinion is an effective restraint on possible abuse of
judicial power.

Id. at 270.
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Juries in criminal cases do more than merely determine the guilt
or innocence of the accused. Jury verdicts also “grant or withhold so-
cial approbation for defendants’ behavior.”62 This “quasi-legislative”
function'®® is exercised by juries in many instances. As one author
explains:

Through its verdict, the jury engages in subtle policy-making on

issues as diverse as the point beyond which the government may

not step in inducing the commission of a crime, the limits of self-

defense, the boundaries of the defense of insanity, and the per-

missibilitg4 of certain types of protest against government
policies.
Presumably, the jury’s policy-making procedures should be disclosed
to the public so that these decisions acquire legitimacy. Arguably,
then, “[p]ost-verdict interviews . . . play an essential role in the public
debate of issues critically germane to the criminal process and . . . to
our government as a whole.”*6

Traditionally, however, jury verdicts were deemed legitimate pre-
cisely because they were rendered by an independent body and not
subject to the influence of popular opinion.'®s According to this point
of view, requiring jurors to explain their verdicts to the general public
gives jury verdicts less legitimacy, not more. The legitimacy of jury
verdicts, however, is generated from the grass-roots of society.'s”

162. Nunn, supra note 19, at 65.

163. See Raskopf, supra note 6, at 373.

164. Id. (citations omitted).

165. Id. at 374.

166. See VAN DYKE, supra note 33, at 47 (“We can safely say by ‘impartial’ our coun-

try's founders meant at least a jury that was not biased in favor of the prosecution, a jury
independent of outside influence, a jury that was—as far as could be ensured—fair.”).

167. For state power to succed, the citizenry must be persuaded to acquiesce in its exer-
cise. See JURGEN HABERMAS, COMMUNICATION AND THE EVOLUTION OF Sociery 199 (T.
McCarthy, trans, 1979) (“[T]he legitimacy of an order of domination is measured against
the belief in its legitimacy on the part of those subject to domination.”); Robert W.
Gordon, New Developments in Legal Theory, in Tae PoLiTics OF LAwW: A PROGRESSIVE
CRITIQUE 281, 285-86 (David Kairys ed. 1986) (“[I]n order to be bearable to those who
suffer most from it, law must be perceived to be approximately just.”). The notion that
ordinary citizens have some influence on the rules that govern them (and in this case, on
the acceptability of jury verdicts) is central to anti-instrumentalist accounts of the dynamics
of power. See MICHEL FOUCAULT, POWER/KNOWLEDGE: SELECTED INTERVIEWS AND
OTHER WRITINGS 1972-1977 at 98 (1980) (describing manifestation of power as an interac-
tive process in which “individuals . . . are always in the position of simultaneously undergo-
ing and exercising . . . power”); William L.F. Felstiner & Austin Serat, Enactments of
Power: Negotiating Reality and Responsibility in Lawyer-Client Interactions, 77 CORNELL L.
REv. 1447, 1447-448 (1992) (“[T]he view that social relations are constructed and power is
exercised through complex processes of negotiations is now widely shared.”).
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Neither the state nor elite authorities'®® can dictate what the commu-
nity will ultimately accept as legitimate. Jury verdicts must therefore
be in accord with popular notions of fairness and justice in order for
them to be successfully defended in the arena of public opinion. In
this sense, public review augments the legitimacy afforded jury ver-
dicts. The legitimacy bestowed upon the verdict by public review de-
rives from the community determination that the verdict was correct.

The increasing occurrence of post-trial juror interviews may mean
that the theory linking the legitimacy of the verdict to jury autonomy
lacks validity.”®® In the eyes of the general public, the possibility that
its influence might warp the truth-finding function of the jury may not
be sufficient to diminish the legitimacy of jury verdicts that have been
subjected to public review. Thus, verdicts that have been explained to
the public may gain more legitimacy than those not discussed in the
media.

C. Education

The jury’s traditional representative function was to educate the
public by exposing citizens to the workings of the criminal justice sys-
tem first hand. In other words, jury service functions as a democratic
process, directly involving community members in the criminal justice
system. Media attention to former jurors is also educational. The
comments of former jurors may better explain the jury deliberation
process. In this way, members of the public might be better informed
“as to their own duties and obligations should they be called for jury
service.”*70 In addition, public review of jury trials could provide in-
sight into how a particular jury reached a particular decision. For ex-
ample, post-trial interviews could reveal whether the jury found
certain witnesses to be credible, whether the jury was influenced or
felt constrained by the judge’s instructions, and whether the strategies
employed by the defense or prosecution were effective. Such infor-

168. By “elite authorities” I mean government officials, corporate managers, opinion
leaders and other wielders of institutional power and prestige. Cf. STUART HaLL, CHAS
CRITCHER, TONY JEFFERSON, JOHN CLARKE & BRIAN ROBERTS, POLICING THE CRISIS:
MUGGING, THE STATE AND LAW AND ORDER 58 (1978) (referring to same as “primary
defenders” in a semiotic process that works to produce meaning).

169. Certainly in the Rodney King case, the independence of the jury did little to en-
hance the legitimacy of the verdict. But the verdict in that case may have lacked legitimacy
in the first place because the jury was not representative of the community in which the
crime took place. If the jury had been more representative, then it is possible that the
verdict may have been more readily accepted. It is not likely that riots would have broken
out in Los Angeles and other cities if an all-black jury had returned the not-guilty verdicts.

170. United States v. Doherty, 675 F. Supp. 719, 723 (D. Mass. 1987).
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mation not only educates the public as to the importance of jury ser-
vice and the complexity of the deliberation process, but also provides
invaluable insight to legal reformers and trial practitioners.1”!

For example, juror comments following the first Rodney King
trial revealed that one of the two minority jurors did not initially agree
that the appropriate verdict should be not guilty.'”> This juror then
changed her vote in the face of pressure from the other jurors.'”® This
revelation verified social science findings about jury dynamics'’ and
underscored the importance of insuring that sufficient numbers of mi-
nority jurors were seated in the second trial.

Negative lessons, however, may be learned from juror’s post-trial
appearances in the media. The dissection of jury verdicts by the popu-
lar media may encourage the “second guessing” of jury findings. Such
questioning of jury decisions may ultimately reduce respect for jury
verdicts and contribute to the decline of the dignity of the criminal
justice system.}” In addition, the sight of former jurors defending
their verdicts may teach prospective jurors that jury independence is,

171, However, the value of post-trial juror interviews as a window into the internal
functioning of the jury depends entirely on how accurate the information related by the
jurors is. As any student of human nature can confirm, “what people say about their own
behavior can be very unreliable.” KassiN & WRIGHTSMAN, supra note 142, at 16. People
can forget or have their own motivations for not telling the truth. Id. Psychologists and
jury researchers Saul Kassin and Lawrence Wrightsman question the ability of jurors to
correctly relate the events that occurred during their deliberations. Kassin and Wrights-
man point out that “[p]robably few people can accurately recall what counterarguments
were raised, by whom, and what effect they had on the group.” Id.

172. Nina Bernstein, Bitter Division in Jury Room, NEwsDAY, May 14, 1992, at 5. The
juror, identified as Virginia Bravo Loya in press reports, “complained several times during
the deliberations of feeling pressured to give in to the majority.” Id. After the verdict, she
spoke to reporters about the other jurors. She said, “it’s like they wanted to see what they
wanted to see.” Id.

173. Id.

174, Several jury studies have shown that at least three minority jurors are required to
withstand the pressure of a nine-person racial majority on a jury. See HARRY KALVEN, JRr.
& Hans ZeiseL, THE AMERICAN JUry 463 (Phoenix ed., Univ. of Chicago 1976);
MicHAEL J. Saxs, JURY VERDICTs 16-18 (1977); S. E. Asch, Effects of Group Pressure
upon the Modification and Distortion of Judgments, in Group DyNamics 151, 152-155
(Dorwin Cartwright et al. eds., 1953); Dale W. Broeder, The University of Chicago Jury
Project, 38 Nes. L. Rev. 744, 748 (1959); Rita Simon & Prentice Marshall, The Jury Sys-
tem, in THE RIGHTS OF THE ACCUSED 211, 227 (Stuart S. Nagel ed., 1972). See generally
Sheri Johnson, Black Innocence and the White Jury, 83 Mica. L. Rev. 1611, 1698-99 (1985)
(arguing for inclusion of at least three minority jurors on 14th Amendment grounds);
Douglas L. Colbert, Challenging the Challenge: Thirteenth Amendment As a Prohibition
Against the Racial Use of Peremptory Challenges, 76 CorneLL L. Rev. 1, 113-15 (1990)
(arguing for inclusion of at least three black jurors in trials of black defendants on 13th
Amendment grounds).

175. Note, supra note 6, at 891.
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at best, a myth and that decisions should be tailored to match public
expectations.

The conflict between the positive and the negative educational
effects of post-trial interviews is intensified in the high-profile case. In
the highly publicized case, there may be a greater need to eductae the
public as to the reasons for the decision in order to prevent broad
dissatisfaction with the verdict. But increased public interest in a case
may also signal the presence of strong community feelings regarding
the defendant’s guilt or innocence. If so, then greater publicity would
only underscore the risks that serving in these types of cases entail,
thereby encouraging potential jurors to shirk their responsibilities if
selected. The possibility that the jury’s new representative function
will have a chilling effect on potential jurors seems more likely—and
more troubling—than the risk that jurors would fail to learn the na-
ture of their obligations in the absence of post-trial interviews.

D. Summary

Recognizing a new representative function for juries entails both
benefits and costs. The fact-finding ability of the jury, in particular,
may be affected when juries are subjected to post-verdict public scru-
tiny. Jurors may be encouraged to decide a case out of fear or intimi-
dation, or simply from the psychological need for public acceptance.
Furthermore, promoting post-trial communication with jurors may
tempt them to decide cases out of a desire for money or fame. The
fact-finding ability of the jury may also be skewed as publicity-shy po-
tential jurors exclude themselves from jury service.

Conversely, submitting jury verdicts for public review may en-
hance their legitimacy. While the traditional theory holds that the
jury’s independence from public pressure gives verdicts their legiti-
macy, the public may be more likely to accept a verdict that is ex-
plained to them.

Finally, a new representative role for the jury may be justified on
the ground that it furthers public education. The public can learn of
the reasons for a jury’s decision and of the nature of a juror’s responsi-
bilities from the post-trial interviews. Potential jurors, however, can
also learn of the adverse consequences that may flow from not con-
forming to the public’s viewpoint in a case.

Conclusion

Within the past two decades, perceptions of the jury and the na-
ture of its role in the criminal justice system have slowly changed. As
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the power and influence of the Fourth Estate has grown and ex-
panded, the relationship of the institutions of criminal justice to the
media have transformed. The jury, once considered a retreat where
jurors could ponder the weighty questions in seclusion, has become an
object of public attention and debate. Through the use of post-verdict
interviews with jurors, the media has shed light on the process of jury
deliberation. In high profile cases, the public may now anticipate an
announcement of the verdict, as well as an explanation of it.

Courts have fostered the transformation of the role of the jury
through decisions allowing greater media access to jurors following
trial. Courts generally speak favorably of the benefits that flow from
keeping the public informed about how the jury functions. These ben-
efits, however, are typically discussed in the context of a clash of rights
between the First Amendment protections of the press and, either the
privacy rights of jurors, or the defendant’s right to a fair trial. By ap-
proaching the issue in this fashion, courts have failed to fully consider
how the changing role of the jury might impact the criminal justice
system as a whole.

Courts correctly conclude that allowing juries to explain and de-
fend their verdicts through the media may enhance the legitimacy of
jury verdicts and better educate the public. As this Article demon-
strates, however, the process courts assume will afford greater legiti-
macy to jury verdict, also works to undermine the jury’s value as a
fact-finding instrument. While public opinion may reasonably be
courted to ensure that jury verdicts are accepted, public opinion can-
not be permitted to influence the outcome of trials. This tension, of
course, is inherent in the nature of the jury itself. The jury has always
operated as a popular democratic check on special interests that may
be represented by the prosecutor, the judge, or the defendant in a
criminal trial.'’¢ Through the participation of former jurors in inter-
views with the media, the jury has unquestionably become more open
and more democratic. In the process, however, it has also become
more susceptible to the passions and politics that invariably infuse
public life.

176. See Patrick E. Higginbotham, Continuing the Dialogue: Civil Juries and the Alloca-
tion of Judicial Power, 56 Tex. L. Rev. 47, 58-59 (1977) (discussing democratizing effect of
juries).






