University of Florida Levin College of Law

UF Law Scholarship Repository

UF Law Faculty Publications Faculty Scholarship

Summer 1996

Ecosystem Management and the Everglades: A Legal and
Institutional Analysis

Thomas T. Ankersen
University of Florida Levin College of Law, ankersen@law.ufl.edu

Richard Hamann
University of Florida Levin College of Law, hamann@Ilaw.ufl.edu

Follow this and additional works at: https://scholarship.law.ufl.edu/facultypub

Cf Part of the Environmental Law Commons

Recommended Citation

Thomas Ankersen & Richard Hamann, Ecosystem Management and the Everglades: A Legal and
Institutional Analysis, 11 J. Land Use & Envtl. L. 473 (1996), available at

This Article is brought to you for free and open access by the Faculty Scholarship at UF Law Scholarship
Repository. It has been accepted for inclusion in UF Law Faculty Publications by an authorized administrator of UF
Law Scholarship Repository. For more information, please contact kaleita@law.ufl.edu.


















Summer 1996] ECOSYSTEM MANAGEMENT 497

surprisingly, the ENR permit was challenged by an environmental
group, the Friends of the Everglades, on the ground that the experi-
mental nature precluded any assurance the discharge would meet
water quality standards.1%

The ENR permit challenge presents an array of example prob-
lems associated with the use of adaptive management as a means to
implement ecosystem management. One of the issues raised in the
permit challenge stemmed from EPA’s decision not to undertake
NEPA review of the ENR project. EPA’s decision was premised on
the ground that a permit issued for a structure designed to improve
water quality was not a “major action significantly affecting the
environment.”126 However, in the context of ecosystem scale experi-
mentation where outcomes are uncertain, a conclusion of this sort
may not always be warranted. Indeed, this too became a basis for
the Friends of the Everglades’ challenge.1?

In addition, after the development of NEPA, the legal doctrine of
“segmentation” emerged, reflecting concerns that agencies might
attempt to circumvent NEPA by dividing otherwise major projects
into smaller segments where the individualized NEPA review of
small project segments would not reveal the full range and nature of
environmental impacts.128 Experiments like the ENR project may be
viewed as a segmentation approach to system scale water quality
management. This also appears to have been a reason for the
Friends of the Everglades’ challenge to the ENR on NEPA grounds.
Indeed, the decision of the Florida legislature to adopt the ENR
project concept as the means to treat runoff from the entire Ever-
glades Agricultural Area,!?® even before the ENR became opera-
tional, suggests that segmentation can occur by default as well.

The Legislature’s decision to operationalize the ENR experi-
mental design also raises a political problem encountered in

125. John E. Childe, Friends of the Everglades, Request for Evidentiary Hearing before the
Environmental Protection Agency on NPDES Permit No. FL0043885, at 54 (1994). Similar
concerns were raised regarding the federal dredge and fill permit. Letter from Terry L. Rice,
Colonel, Dep’t of the Army, Jacksonville Dist. Corps of Eng'rs, to Sam E. Poole, Executive
Director, South Fla. Water Mgmt. Dist. (Feb. 14, 1996) (on file at the Center for Govtl. Respon-
sibility, University of Florida College of Law).

126. Childe, supra note 125, at 53.

127. The group’s comments to the EPA’s draft permit provisions stated that “since the ENR
is an experiment, unproven in its ability to treat even phosphorus effectively, an ELS. . . .
should be conducted before a permit is issued.” Friends of the Everglades, Comments on EPA
Draft Permit No. FL0043885 - Public Notice No. 94fL0004 (undated) (on file at the Center for
Govtl. Responsibility, University of Florida College of Law).

128. See generally Daniel R. Mandelker, NEPA LAW AND LITIGATION § 9.10, at 20 (1984).

129. FLA. STAT. § 373.4592(4)(a) (1995).
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implementing adaptive management.130 Adaptive experiments can
be long term and highly visible, developing expectations and reli-
ance among a public anxious for results and reluctant to accept the
experimental nature of the project. In the Northwest, for example, an
adaptive experiment was designed to test the efficacy of relocating
Salmon hatchlings by moving them around dams on the Columbia
River. Even before study results on the long-term effects on the fish
had been obtained, the Northwest Power Planning Council was pres-
sured to operationalize the experiment on a larger scale.l3l The
analogy to the ENR project is evident; due to politics involved in the
Everglades restoration, rather than waiting for the results of the ENR
experiment, the initiative was approved systemwide by a hastily
crafted political compromise before it had been fully operationalized
as an experiment.

2. Adaptive Management and the ESA — The Modified Water Deliv-
eries Problem

Proponents of adaptive management cite the congressional man-
date to experiment with water deliveries from the Central and
Southern Florida Flood Control Project (C&SF Project) into the Ever-
glades National Park as an example of legislative authorization to
pursue an adaptive management policy in the Everglades ecosystem.
The 1984 legislation authorized the Corps, in conjunction with the
water management district, to experiment with deliveries of water to.
the Everglades National Park based on a concept referred to as the
“rainfall plan.”132 According to one commentator, “[t]he rainfall
plan is part of an experimental program authorized by Congress . ..
which permits ‘a series of iterative field tests . . . with the ultimate
goal being the development of an optimum delivery plan for

130. Volkman & McConnaha, supra note 118 at 1258-62.

131. The Northwest Power Planning Council was formed in 1981 pursuant to the Pacific
Northwest Electric Power Planning and Conservation Act of 1980, 16 U.S.C. §§ 839(a)-839(h)
(1994). Lee & Lawrence, supra note 98, at 433 n.2. As per the instructions of the Act, the Coun-
cil adopted a program for fish and wildlife in 1982 which was subsequently amended as the
Columbia River Basin Fish and Wildlife Program § 1500 (1984). Id. at 431 & 432 n.1.

132. Supplemental Appropriations Act, Pub. L. No. 98-181 § 1302, 97 Stat. 1292 (1983)
(codified at 16 U.S.C. § 410(r)(8) (1994)); see also Pub. L. No. 102-104 § 107 (authorizing Pub. L.
No. 98-181 § 1302 to continue as an experimental water delivery until modifications to the
C&SF Project authorized by section 104 of Public Law No. 101-229 were completed and
implemented); Steven S. Light & ]. Walter Dineen, Water Control in the Everglades: A Historical
Perspective, in EVERGLADES: THE ECOSYSTEM AND ITS RESTORATION 47, 75-80 (Steven M. Davis &
John C. Ogden eds., 1994) (mentioning the rainfall plan and citing U.S. ARMY CORPS OF ENG'RS,
GENERAL DESIGN MEMORANDUM: MODIFIED WATER DELIVERIES TO EVERGLADES NATIONAL
PARK, PARTS I & TI (July 1990)).
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the [Everglades National Park]’”133 Implementation has proven
problematic. '

After a series of experimental tests, the Corps selected an alterna-
tive referred to as the “modified raindriven plan” and initiated con-
sultation with the United States Fish and Wildlife Service (USFWS)
pursuant to Section 7 of the Endangered Species Act.13# The USFWS
concluded that the Corps’ preferred alternative, the result of an on-
going adaptive process, would “jeopardize the future” of the
federally endangered snail kite by altering hydroperiods in nesting
habitat.13> However, the USFWS authorized the activity through an
incidental take permit pursuant to the ESA.136

Recently, a coalition of prominent environmental groups (coali-
tion) issued a notice of intent (notice) to file suit pursuant to the
citizen suit provisions of the ESA on a variety of grounds, including
the 1990 USFWS Biological Opinion.'¥” The coalition alleges that the
Corps failed to consult and to reinitiate consultation with the USFWS
pursuant to Section 7 of the ESA on a variety of water delivery
manipulations taken pursuant to the C&SF Project beginning in
1985,138 the year after the experimental water delivery program was
authorized. The coalition also alleges that water delivery manipu-
lations have also directly taken several species in violation of the
ESA.139

The recent challenge to the C&SF Project’s modified water
deliveries plan suggests that ecosystem-scale experiments involving
populations of endangered species, incidentally or otherwise, are
likely to engender significant opposition, even when couched in the
adaptive patina of increasing scientific understanding. In the notice,
the coalition claimed that even if the Corps had sought and received
approval for an incidental taking in connection with the

133. Light & Dineen, supra note 132, at 80 (citing U.S. ARMY CORPS OF ENGINEERS CENTRAL
AND SOUTHERN FLORIDA PROJECT, WATER CONTROL PLAN FOR WATER CONSERVATION AREAS -
EVERGLADES NATIONAL PARK AND ENP - SOUTH DADE CONVEYANCE SYSTEM (Oct. 1992)).

134. Id. at 76.

135. The USFWS Biological Opinion also intimated that the Corps’ experimental tests
should have required consultation. The USFWS issued its report, as well as the Biological
Opinion, in 1990. U.S. DEPARTMENT OF INTERIOR, FISH AND WILDLIFE SERVICE, BIOLOGICAL
OPINION, MODIFIED WATER DELIVERIES TO EVERGLADES NATIONAL PARK (Feb. 1990).

136. “Incidental take” authorizes the taking of endangered species when the harm to the
species is “incidental” to the proposed activity, and the take is subject to an approved conser-
vation plan. 16 U.S.C. §§ 1536(b)(4), 1539(a)(2) (1994).

137. Letter from Natural Resources Defense Council et al. to Bruce K. Babbitt, Secretary,
U.S. Dep't of Interior 6 (Sept. 15, 1995) (giving notice of intent to sue for Everglades and Florida
Bay restoration and failure to monitor in accordance with the USFWS Biological Opinion
(1990)) (on file at Center for Govtl. Responsibility, University of Florida College of Law).

138. Id. at4-5.

139. Id.
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experimental water deliveries, “such approval, in any event, would
have no scientific and legal basis.”140 Moreover, it appears that the
coalition has a clear view of what is required to achieve ecosystem
restoration in the Everglades National Park, and hence the measured
policy and management probes premised on scientific uncertainty
are viewed suspiciously. For example, in the notice, the coalition
complains that the Corps’ restoration plan will not be implemented
for another twenty years, and they “cannot simply ‘wait’ another
twenty years.”141 The Corps argues caution is necessary “because of
the uncertainties regarding the ecological responses that will occur as
more natural hydrological conditions are established.”142

C. Conclusions on Adaptive Management

As these cases suggest, the implementation of adaptive manage-
ment policies is problematic under the current environmental regula-
tory framework. The application of legal standards like the burden
of proof and the standard of review, along with substantive and
procedural constraints built into legislation like the ESA, may limit
experimentation and, in many cases, frustrate adaptive management
design. Professor A. Dan Tarlock suggests!43 that this result is
inevitable, because adaptive management is the product of thought
in current ecological theory referred to as the “nonequilibrium para-
digm” which suggests there is no balance of nature as it has been
historically conceptualized.1# In contrast, most contemporary en-
vironmental law emerged from the equilibrium paradigm. As a
result, Tarlock contends that existing legal tools and processes leave
legal decision makers ill-equipped to deal with the open-ended

140. Id. at 5, sec. 3.

141. Id. at 3.

142. C&SF RECONNAISSANCE REPORT, supra note 102, at 114.

143. Professor Tarlock explains in the biographical note attached to his article concerning
the nonequilibrium paradigm in ecology, that he is a Professor of Law at Chicago-Kent College
of Law in the Illinois Institute of Technology. He credits scientists who served with him on
several of the National Academy of Science’s National Research Council boards and commit-
tees for educating him in the “practice and potential of science.” The boards and committees
on which he served dealt with applications of social and physical science information to
environmental regulation. Tarlock, supra note 104, at 1121 n.*.

144. Tarlock, supra note 104, at 1139-44. Indeed, Professor Tarlock has also suggested that
under current standards of judicial review there is a possibility that courts may be unwilling to
recognize the validity of the entire science of conservation biology, the principle scientific basis
of ecosystem management. Id. at 1138 (discussing the possible effect of a products liability case.
Daubert v. Merrell Dow Pharmaceuticals, 113 S. Ct. 2786 (1993), if the principles announced
were applied in the context of regulatory science).
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experimentation, premised on scientific uncertainty, that character-
izes the new paradigm.!45

Beyond technical legal considerations and the philosophical
dimensions of paradigm shifts, the aforementioned incidents, and
others like them, suggest that political factors may also inhibit eco-
system scale experimentation. The political decision to opera-
tionalize the Everglades Nutrient Removal Project experiment even
before the first test results emerged is a case on point. In addition,
environmentalists remain suspicious of bureaucrative motives and
may view adaptive management as just another agency ploy to
pursue traditional resource exploitation policies. This appears to
have been the case with proposed adaptive experiments in timber
harvesting plans in the Pacific Northwest and in the Greater
Yellowstone Ecosystem.146 Indeed, it is difficult to find references to
any ecosystem scale adaptive management experiments that have
not become embroiled in political controversy.

IV. ECOSYSTEM GOVERNANCE

Ecosystem management’s call for geographical and institutional
realignments, the adoption of management theories like adaptive
management, and reaffirmation of humankind’s place in the ecosys-
tem management paradigm has prompted a reexamination of the
appropriate mechanisms for ecosystem governance. Throughout the
country, managers and politicians are experimenting with non-tradi-
tional interinstitutional, intergovernmental arrangements designed
to move toward ecosystem-level governance.l¥’ In many, if not most
cases, established institutions with multi-jurisdictional and intergov-
ernmental governance capacity predate the emergence of ecosystem
management as a governance concept. These institutions have
served as convenient laboratories to test the implementation of eco-
system management principles.

145. Tarlock explains that the law requires a “casual link between human behavior and
environmental degradation before an individual can be subject to regulation” and clarifies that,
because this rests on notions fundamental due process, the rules of evidence and standards of
review as currently applied assume that “preexisting data will be collected and applied to
establish cause-in-fact.” Id. at 1138.

146. See, e.g., Seattle Audubon Society v. Lyons, 871 F. Supp. 1291 (W.D. Wash. 1994)
(detailing resistance to the plan put into effect in the Pacific Northwest); Bruce Goldstein,
World Resources Institute, The Struggle Over Ecosystem Management at Yellowstone 22-32 (unpub-
lished, undated paper, on file at the Center for Govtl. Responsibility, University of Florida
College of Law).

147. A prime example of this in application is the use of a compact between agencies
involved in the management of the Columbia River Gorge National Scenic Area. See Bowen
Blair, Jr., The Columbia River Gorge National Scenic Area: The Act, Its Genesis and Legislative
History, 17 ENVTL. L. 863, 868 n.5 (1987).



502 J. LAND USE & ENVTL. L. [Vol. 11:2S

The nature and extent of multi-jurisdictional management capaci-
ty within these regional institutions vary considerably. In some
instances, like the New Jersey Pinelands Reserve Act or the North-
west Electric Power Planning and Conservation Council Act,148 the
arrangements represent wholesale political realignments where con-
struction and regulatory powers have been shifted to ecosystem or
watershed level institutions.1¥? This has been referred to by scholars
in regional public administration as “hard management.”1%0 In other
instances, like the California Biodiversity Agreement and the South-
ern Appalachian Biosphere Cooperative Agreement,15! the arrange-
ments are limited to interinstitutional and intergovernmental coor-
dinating mechanisms and advisory boards, sometimes referred to as
“soft management” mechanisms.152 In the contemporary parlance of
ecosystem management, this has also been described as “process”
ecosystem management.153 Finally, there are a number of grass roots
and nongovernmental initiatives, like the Greater Yellowstone Coali-
tion’s A Blueprint for the Future1> and the emerging “bioregional”
movement, that suggest new methods to achieve ecosystem
governance.

All of these arrangements may advance the goals of ecosystem
management by offering alternatives to the institutional arrange-
ments that scientists and managers believe have contributed to eco-
system decline in the past. All offer some potential for application to
the Everglades ecosystem. Each emerged from unique political,
historical and environmental circumstances, however, and must be
viewed accordingly.

A. Regional Compacts

Perhaps the most powerful interinstitutional governance
mechanism available for ecosystems that lie within the jurisdictions
of separate sovereigns in the United States is the compact. Compacts
are typically agreements between states, ratified by Congress.155

148. See infra notes 176 & 268 and accompanying text.
~ 149. Cf KENNEY & LORD, supra note 7, at 7 (explaining similar shifts).

150. Id. at7 (citing MARTHA J. DERTHICK, BETWEEN STATE AND NATION: REGIONAL ORGANI-
ZATIONS OF THE UNITED STATES (1974) and differentiating from the soft management advisory
and advocacy functions).

151. See infra note 311 and accompanying text (explaining the Appalachian Cooperahve
Agreement); see infra note 325 and accompanying text (explaining the California Agreement).

152. KENNEY & LORD, supra note 7, at 7 (explaining soft management).

153. See GHOST BEARS, supra note 19, at 160; Keiter, supra note 43, at 48.

154. GREATER YELLOWSTONE COALITION, SUSTAINING GREATER YELLOWSTONE, A BLUEPRINT
FOR THE FUTURE (1994) [hereinafter BLUEPRINT].

155. The United States Constitution provides that “No State shall, without the consent of
Congress . . . enter into any Agreement or Compact with another State.” U.S. CONST. art. I, § 10,
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There are, however, hybrid forms in which the federal government is
a party. Even local governments have been participants in compact
commissions. Compacts have been likened to international treaties
since they involve an agreement between separate sovereigns,!56 and
to contracts because they involve mutually enforceable obligations
between parties.’57 Thus, for example, the agreement between the
State of Florida and the Seminole Tribe of Florida concerning water
rights in South Florida is described as a water rights compact.1®® In
recent years, the relevance of the compact form to ecosystem man-
agement initiatives has been explicitly recognized, as is indicated by
- its incorporation into a proposed federal ecosystem management
bill.159

In Northeast Bancorp, Inc. v. Board of Governors, the United States
Supreme Court articulated the indicia of interstate compacts: (1)
establishment of a joint organization for regulatory purposes; (2)
conditional consent by member states in which each state is not free
to modify or unilaterally repeal its participation; and (3) state enact-
ments which require reciprocal action for their effectiveness.160 Until
recently, the central issue in determining whether a pact is a compact
was the extent to which the interstate agreement encroached on
federal law, thereby requiring the consent of Congress.1! However,
in Cuyler v. Adams, the United States Supreme Court refused to look
behind the congressional action to determine whether any federal
law had actually been encroached upon, apparently assuming that
congressional ratification itself was sufficient to transform an agree-
ment between states into a compact.162

States have used compacts for a wide variety of reasons, such as
resolving boundary disputes,'® harmonizing criminal procedures,164

cl. 3; See also L. Mark Eichorn, Note, Cuyler v. Adams and the Characterization of Compact Law, 77
VA. L. REV. 1387, 1393 (1991). Once ratified by Congress the Compact has force as an
instrument of federal law. Klickitat County v. State, 862 P.2d 629 (Wash. Ct. App. 1993).

156. FREDERICK L. ZIMMERMAN & MITCHELL WENDELL, THE LAW AND USE OF INTERSTATE
COMPACTS 7 (1961).

157. Id. at 2; see also BLACK'S LAW DICTIONARY 322 (6th ed. 1993); WEBSTER'S UNABRIDGED
DICTIONARY 299 (1994).

158. See, e.g., Jerry C. Straus, The Seminole Water Rights Compact and the Seminole Indian Land
Claims Settlement Act of 1987, 6 J. LAND USE & ENVTL. L. 1 (1990).

159. Ecosystem Management Act of 1994, § 217(E)(1)(I), S. 2189, 103d Cong., 2d Sess. (June
16, 1994).

160. 472 U.S. 159, 175 (1985).

161. See, e.g., Virginia v. Tennessee, 148 U.S. 503, 519 (1893).

162. Cuyler v. Adams, 449 U.S. 433, 440 (1981).

163. See, e.g., Virginia v. Tennessee, 148 U.S. 503 (1893).

164. See, e.g., Cuyler, 449 U.S. at 433 (involving the New Jersey Interstate Agreement on
Detainers).
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and streamlining interjurisdictional transportation!®> and regional
planning.166 Perhaps its most preeminent use, however, is in the
area of interstate water allocation and river basin management.167 A
flurry of interstate water compacts were enacted during the fifty year
period following the first such compact, the Colorado River Com- -
pact, which was concluded in 1929.168 These compacts coincided
generally with the heyday of large public works projects for irriga-
tion, reclamation, flood control, water supply, and power.

Interstate compacts usually feature a governing body known as a
compact commission, headed by gubernatorial appointees of the
compacting states and occasionally non-voting federal members.
Decisions of a compact commission often require a unanimous vote,
a factor that substantially weakens their effectiveness.16® Often, com-
pact commissions offer a forum for dispute resolution. However, the
actual role and authority of compact commissions is highly variable,
depending largely on local circumstances and political context.170

Interstate compacts may appear somewhat irrelevant to the Ever-
glades ecosystem, because it lies entirely within the boundaries of
one state. However, management and ownership of the Everglades
ecosystem is shared by separate sovereigns: the federal government,
the State of Florida, and two Indian tribes. In addition to the lessons
compacts provide for interjurisdictional resource management, a hy-
brid form of compact, referred to as a federal-interstate compact,171
suggests that compact use is not irrelevant to the Everglades
situation. The term “compact” has been used to describe an agree-
ment between the United States and a single state, Montana, gov-
erning the disposition of geothermal activity adjacent to Yellowstone
National Park.172

165. See, e.g., Washington Metro. Area Transit Auth. v. One Parcel of Land, 706 F.2d 1312
(4th Cir.), cert. denied, 464 U.S. 893 (1983) (holding that the Washington Metropolitan Transit
Authority Compact was federal law).

166. See, e.g., Lake Tahoe Regional Planning Compact, Pub. L. No. 91-148 (Dec. 18, 1969)
(not codified); Cal. Gov. Code § 66801 (1994); Nev. Rev. Stat. Ann. § 277.200 (1993).

167. See, e.g., JEROME C. MUYS, NATIONAL WATER COMMISSION, INTERSTATE WATER COM-
PACTS, INTERSTATE COMPACT AND FEDERAL-INTERSTATE COMPACT (July 1971) (available as
PB202998 from the National Technical Information Service, U.S. Department of Commerce,
Wash., D.C.).

168. KENNEY & LORD, supra note 7, at 19; see also COUNCIL OF STATE GOVERNMENTS, INTER-
STATE COMPACTS AND AGENCIES (1983) (providing detailed listing of compact entities, including
their nature and administrative structure).

169. KENNEY & LORD, supra note 7, at 8.

170. Id. at 9.

171. MUYS, supra note 167.

172. Water Rights Compact, H.B. 692, 53d Leg., 1993 Mont (enacted) (compact between
Montana & National Park Service); see also Old Faithful Protection Act, H.R. 1137, 103d Cong.,
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B. Federal-Interstate Compacts

Federal-interstate compacts differ from interstate compacts in
that the federal government participates as a partner in the compact
commission.1’3 Commentators view this institutional arrangement
as having all of the hard management potential of traditional inter-
state compacts, with the added advantage of having the federal
government, with its resources, as a participant.17¢ Two institutions
of this nature have been created, one involving the Delaware River
and the other concerning the Susquehanna River.1> The legislative
and administrative frameworks of the two entities are virtually
identical. Additionally, the Northwest Electric Power Planning and
Conservation Council is another compact entity involving several
states and the federal government, although it differs substantially in
the nature of federal involvement.176 These federal and state institu-
tions are typically characterized by multiple-purpose mandates,
which lend credence to their viability as ecosystem managers.177

The most significant feature of federal-interstate compacts, the
potential to subordinate federal interests to a regional compact, with-
stood constitutional challenge in Seattle Master Builders Association v.
Pacific Northwest Electric Power and Conservation Planning Council 178
The Ninth Circuit held that the fact that the Northwest Electric
Power and Conservation Planning Council, created by compact
under the Northwest Electric Power Planning and Conservation
Act, 17 had discretion to regulate matters affecting the Bonneville
Power Administration, a federal agency, did not violate the Appoint-
ments Clause of the United States Constitution.18® This has been

1st Sess. (1994); Robert B. Keiter, The Old Faithful Protection Act: Congress, National Park Eco-
systems, and Private Property Rights, 14 PUB. LAND L. REV. 5, 27-30 (1993).

173. KENNEY & LORD, supra note 7, at 14.

174. Id.

175. Delaware River Basin Compact, Pub. L. No. 87-328, 75 Stat. 688-716 (1961); Susque-
hanna River Basin Compact, Pub. L. No. 91-575, 84 Stat. 1509 (1970) (codified at PA. STAT. ANN.
tit. 32, § 820.1 (1990)).

176. See infra note 194 and accompanying text.

177. KENNEY & LORD, supra note 7, at 14.

178. 786 F.2d 1359 (9th Cir. 1986).

179. Pacific Northwest Electric Power Planning and Conservation Act, Pub. L. No. 96-501,
94 Stat. 2697 (codified as amended in 16 U.S.C. §§ 839(a)-(h) (1994)).

180. Seattle Master Builders Ass'n, 786 F.2d at 1364 (stating that “[t]here is no bar against
federal agencies following policies set by nonfederal agencies. The federal government has in
fact agreed to be bound by state law in several areas.”). The plaintiffs contended that the Act
violated the Appointments Clause because it enabled State Governors, instead of the President,
to appoint members of the Council. Id. at 1365. Although commentators had difficulty charac-
terizing the Council’s authority over the Bonneville Power Administration, the court found that
the Council was given discretion by 16 U.S.C. section 839b(f)(1) to develop a forecast which
“provides model conservation standards that are cost effective, economically efficient and
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viewed as a significant factor in the development of principles of
federalism in the United States,!8! in addition to its value as a tool for
forging interinstitutional mechanisms for ecosystem management.
The Delaware River Compact requires the development of a
multipurpose basinwide comprehensive plan administered by an
agency called the Delaware River Basin Commission (Commis-.
sion).182 From an ecosystem management standpoint, the compre-
hensive nature of the Compact’s mandate is notable, since it deals
with water supply, pollution control, flood protection, watershed
management (including soil conservation, forestry, and fish and
wildlife), recreation, hydroelectric power, and the regulation of with-
drawals and diversions.18 The Commission is comprised of the gov-
ernors of each of the signatory states and one federal commissioner
appointed by the President.}8¢ Decisions are taken by majority vote
rather than the unanimity that is more typical among states reluctant
to sacrifice sovereignty to a regional entity.18 The Commission is
charged with developing a long range comprehensive plan, and a
water resource program based on the plan that addresses both the
quantity and quality of the water resources in the basin.18¢ Sjgnifi-
cantly, the comprehensive plan is enforceable; all projects within the
basin that may have a “substantial effect on the water resources of
the basin” must be submitted to the Commission for a determination
of consistency with the plan.18” Proposed state and federal projects
must first be submitted to the Commission and included in the com-
prehensive plan before they are authorized.188 The Commission has
both regulatory authority and the authority to finance and construct
capital improvements.1®? In addition, the Commission may assess

reflect regional geographic and climatic differences” and that the value of conservation should
be determined based on “‘methodology developed by the Council as part of the plan.’” Id. at
1370 (citing S. Rep. No. 96-272, 96th Cong., 1st Sess. 2 (1979)).

181. Dave Frohnmayer, Seattle Master Builders and Creative Cooperative Federalism, The
Compact Clause, the Appointments Clause and the New Cooperative Federalism: The Accommodation of
Constitutional Values in the Northwest Power Act, 17 ENVTL. L. 767, 776 (1987); see also Seatile
Master Builders Ass'n, 768 F.2d at 1376 (Beezer, J., dissenting). It is noteworthy that one of the
examples offered by the court was the Federal Flood Control Act under which federal flood
control projects are subject to state water law. Id. at 1364; see also Frohnmayer, supra, at 775.

182. See Frohnmayer, supra note 181, at 767.

183. Delaware River Basin Compact, Pub. L. No. 87-328, 75 Stat. 688-716 (1961).

184. Id. §§ 4-10.

185. Id. §2.2.

186. Id. § 5; see also KENNEY & LORD, supra note 7, at 8-9; MICHAEL J. DONAHUE, MICHIGAN
SEA GRANT COLLEGE PROGRAM, INSTITUTIONAL ARRANGEMENTS FOR GREAT LAKES MANAGE-
MENT: PAST PRACTICES AND FUTURE ALTERNATIVES (1987).

187. Delaware River Basin Compact, supra note 183, § 3.2.

188. Id. §3.38.

189. Id. §§11.1, .2.
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fees for the use of its facilities,1%0 another factor of great significance
for the independence of a regional entity.

1. The Northwest Power Act

The Northwest Electric Power Planning and Conservation Actl?
is noteworthy as a model for multi-jurisdictional ecosystem manage-
ment, for launching a new era of creative cooperative federalism,1%2
and as a laboratory for adaptive management. This compact at-
tempts to reconcile the provision of hydroelectric power from the
Columbia River Basin in the four state region of Washington, Mon-
tana, Oregon, and Idaho with the effects of power generation on fish
and wildlife, particularly spawning anadromous fish.1% The com-
pact created a Council consisting of two gubernatorial appointees
from each state.® Council decisions are made by majority vote,1%
effectively subordinating state and federal sovereignty to the
regional Council.

The compact requires the Council to prepare a Regional Conser-
vation and Electric Power Plan, and a program to “protect, mitigate,
and enhance fish and wildlife including related spawning grounds
and habitat, on the Columbia River and its tributaries.”1% Signifi-
cantly, from the standpoint of ecosystem management principles, the
compact requires that the fish and wildlife program “deal with [the
Columbia River]} and its tributaries as a system.”1%7 In addition, the
Compact requires the Bonneville Power Administration and other
federal agencies to provide “equitable treatment” of fish and wildlife
and their habitat with the purposes of power generation at
hydroelectric facilities,19 effectively elevating the ecosystem to a
coequal status with power development considerations within the
basin. The Compact also provides that user fees attached to utility
rates may pay for the fish and wildlife mitigation and enhancement

190. Id. §3.7.

191. See supra note 179.

192. Frohnmayer, supra note 181, at 768.

193. ”Adaptive management was first applied as an explicit policy on the ecosystem scale
in the 1984 revision of the Columbia basin program”. LEE, supra note 119, at 54. Lee, a political
scientist, is a principle proponent of adaptive management and served on the Northwest Power
Planning Council. Id. at vii. Lee criticizes the plan for over emphasis on salmon and its spawn-
ing habits, but concludes that the plan nonetheless “exercises ecosystem influence.” Id. at 56.

194. 16 US.C. § 839b(a)(2)(B) (1994).

195. Id. § 839b(a)(2)(B).

196. Id. § 839b(c)(2).

197. Id. § 839b(h)(1)(A) (emphasis added).

198. Id.
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program.1® Both of these characteristics, a level playing field for
ecosystem considerations and a financial mechanism derived from
the use of the ecosystem, are highly significant from the standpoint
of ecosystem management.200

2. The Lake Tahoe Regional Planning Compact

The Lake Tahoe Regional Planning Compact provides an inter-
esting example of a multijurisdictional hard management instru-
ment involving a shared boundary resource among sovereigns. Per-
haps this compact’s greatest contributions have been the creation of a
commission with authority to manage a shared water resource and a
governance structure for regional resource management.20l How-
ever, despite broad resource regulatory and management authority,
water quantity issues appear to be excluded from the compact’s
jurisdiction due in part to the existence of a prior interstate water
allocation compact.

The Lake Tahoe Regional Planning Compact?02 was first adopted
by the states of California and Nevada in 1969.283 The two states and
Congress strengthened the compact in 1980.204 The Compact
emerged as a result of growing concern over the effects that rapid
growth and development was having on Lake Tahoe, a shared boun-
dary water between California and Nevada.20> The Compact estab-
lished the Tahoe Regional Planning Agency (Agency), with what one
court has described as “broad powers to make and enforce a regional
plan of an unusually comprehensive scope.”206 Perhaps most
interesting, the Agency consists of representatives of state and local
government.20? The federal government, however, does not sit on

199. The compact requires that fish and wildlife be protected, mitigated, and enhanced. Id.
§ 839b(h)(11)(A)(i). In addition, the compact provides that customers will pay all costs
necessary to conserve the resources and meet power requirements. Id. § 839(4).

200. See Lee & Lawrence, supra note 98, at 439; see also LEE, supra note 119, at 19-50, 64-65.

201. Lake Tahoe is the boundary between California and Nevada. The basin area includes
“three Nevada counties, two California counties, one California city, and a dozen federal and
state agencies with varying degrees of responsibility.” Gary D. Meyers & Jean Meschke, Pro-
posed Federal Land Use Management of the Columbia River Gorge, 15 ENVTL. L. 71, 89 (1984).

202. Lake Tahoe Regional Planning Compact, Pub. L. No. 96-551, 94 Stat. 3233 (1980) (not
codified); CAL. GOV'T CODE § 66801 (West 1994); NEV. REV. STAT. ANN. § 277.200 (1993). ’

203. Pub. L. No. 91-148 (1969) (not enacted).

204. Pub. L. No. 96-551, 94 Stat. 3233 (1980).

205. UNITED STATES GENERAL ACCOUNTING OFFICE, REPORT TO THE HONORABLE HARRY
REID, U.S. SENATE, FOREST SERVICE, LAND ACQUISITIONS WITHIN THE LAKE TAHOE BASIN 4,
GAO/RCED-95-22 (Oct 1994).

206. People v. County of El Dorado, 487 P.2d 1193, 1196 (Cal. 1971),

207. The Lake Tahoe Regional Planning Compact, NEV. REV. STAT. ANN. § 277.200 (1993).
The California delegation includes representatives of two counties and one city government
appointed by the respective governing bodies, one member appointed by the governor, one
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the Agency even though it is a major landholder within the Lake
Tahoe Basin.28 A capped apportionment formula divided among
the local governments within the region, with unspecified additional
discretionary contributions provided by the states, also pursuant to
an apportionment formula, provides the Agency’s financial base.20?
The powers of the Agency include the authority to adopt and enforce
a regional plan, to implement ordinances in furtherance of the plan,
and to establish “environmental threshold carrying capacities.”?10
While more than a majority vote is required in some cases, the Com-
pact does not require unanimity to promulgate Agency decisions, to
adopt or amend the regional plan, or to implement ordinances.?11
Accordingly, both state and local sovereignty is effectively ceded to
the regional entity.

The Compact requires that the regional plan be a single enforce-
able plan with correlated elements, including a land use plan which
provides the following:

integrated arrangement and general location and extent of, and the
criteria and standards for, the use of land, water, air, space and
other natural resources within the region, including but not limited
to, an indication or allocation of maximum population densities
and permitted uses.212

Other plan elements include transportation, conservation, recreation,
and public services and facilities.?13 In addition, local governments
may enact stricter ordinances than those required by the plan, but
are otherwise preempted.?!4 Projects, defined as activities that may
substantially affect the resources of the region,21> require Agency
approval and must be consistent with the regional plan to be
approved.?16 Interestingly, the Compact provides that the Agency

member appointed by the speaker of the state assembly, and one member appointed by the
Senate Rules Committee (these latter state appointees represent the state at large and may not
reside within the jurisdiction). Id. at art. Ill(a)(1). The Nevada delegation has a similar compo-
sition, with one less state representative. Id. at art. III(a)(2).

208. UNITED STATES GENERAL ACCOUNTING OFFICE, supra note 205, at 2. A representative
of the U.S. Forest Service does, however, sit on the Agency’s Advisory Planning Commission.
Lake Tahoe Regional Planning Compact, supra note 202, at art. IlI(h).

209. Lake Tahoe Regional Planning Compact, supra note 202, at art. VIII(a).

210. Id. at art. I(b).

211. To adopt, amend, or repeal environmental threshold carrying capacities, the regional
plan, ordinances, rules or regulations, the vote of at least four members of a state, in agreement
with the vote of at least four members of the other state, is required. Id. at art. ITI(g)(1).

212. Id. atart. V(c)(1).

213. Id. at arts. V(c)(2)-(5).

214. Id. atart. VI(a).

215. Id. atart. II(h).

216. Id. at art. VI(b).
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must prepare an environmental impact statement when “acting upon
matters that have a significant effect on the environment,” including
proposed projects.217

The original Lake Tahoe Compact was criticized as a failure for a
number of reasons. Perhaps the most significant of these was the
preponderance of local government officials on the original Agency,
which was thought to lead to parochialism in land use decisions.?18
In its first ten years, the Agency approved ninety-six percent of the
development proposals it considered.2® The 1980 Compact re-
formed the Agency’s composition by increasing the state appointees
by four, altering the balance of power.220 In addition, a provision in
which development proposals were deemed approved unless speci-
fically denied within sixty days was amended to require the Agency
to explicitly deny or approve proposals.22! Nonetheless, in 1984 a
federal court enjoined the Agency from approving any further
development projects until the states adopted a management plan in
compliance with the Compact.222

3. Columbia River Gorge Compact

The latest major administrative experiment in regionalism, the
Columbia River Gorge National Scenic Area Act,22 also represents
the most complex and carefully balanced effort to reconcile federal,
state, and local sovereignty concerns under a single management

217. Id. at art. VII(a).

218. The Tahoe experience demonstrates that local residents of the area are subject to
development pressures. See Meyers & Meschke, supra note 201, at 91. “[T]he Tahoe Regional
Planning Agency . . . achieved national recognition as a failure.” Blair supra note 147, at 892.
The original compact contained a ten member commission, six of whom were representatives
of local governments within the Agency’s jurisdiction. Id. at 892-93 (citing Lake Tahoe Bi-State
Compact, Act of Dec. 18, 1969, Pub. L. No. 91-148, 83 Stat. 360 (1969), at art. IlI(a)). Although
this compact was approved by a special act of Congress, it was not codified in the US.C. Id. at
892 n.109. The original compact was called the Lake Tahoe Bi-state Compact, but was referred
to as the Tahoe Regional Planning Compact when codified in the California and Nevada
statutes. Lake Tahoe Planning Compact, supra note 202.

219. Blair, supra note 147, at 892 (citing Bookman, Lake Tahoe Plan Holds Lessons for Columbia
River Gorge, VANCOUVER COLUMBIAN, Apr. 10, 1983, at C15). These projects were approved not
only because of the preponderance of local officials in the Agency, but also because the
representatives of the two states often could not agree and the original compact provided that
any proposed development project not specifically denied with 60 days was approved. Id. at
893 n.115.

220. Id. at 893 (citing the Lake Tahoe Bi-State Compact, Act of Dec. 19, 1980, Pub. L. 96-551,
94 Stat. 3233 (1980)).

221. Id. at 893 n.115 (citing Act of Dec. 19, 1980 at art. ITI(g)(1)).

222. California v. Tahoe Regional Planning Agency, 1994 WL 6591 (E.D. Cal. June 15, 1984)
(granting preliminary injunction in No. Civ. 5-84-0561 EJG and 5-84-0565 EJG), aff’d., 766 F.2d
1308 (9th Cir. 1985), amended, 775 F.2d 998 (9th Cir. 1985).

223 16 U.S.C. §5 544-544(p) (1994).
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regime. Indeed, soon after its passage, it was touted as a model for
other natural systems, including the Everglades ecosystem.22¢ At the
same time, the long and tortured legislative history of the Act, and its
complex statutory framework, suggests the increasing difficulty of
multi-jurisdictional regional ecosystem-scale management initiatives
in the United States, particularly in the era of new federalism and
increasing hostility toward government.25

The federal legislation that emerged in 1986 represents nearly a
decade of efforts to reconcile the geopolitical complexities of the
Columbia River Gorge with its management requirements. The
National Scenic Area encompassed six counties, nine cities, seven
ports, and numerous unincorporated communities in the states of
Washington and Oregon, as well as at least twenty-six other admin-
istrative entities with jurisdiction.226 The impetus for the legisla-
tion’s unique framework came largely as a reaction to a request to
study the area for inclusion in the National Park System.2”

The federal legislation and subsequent state compact establishing
the National Scenic Area preserves the dual management authority
of the federal and state governments. The Scenic Area is divided
into three management categories, classified as special management
areas (SMAs), urban areas (UAs), and general management areas
(GMAs), whose boundaries are included on a map incorporated into
the legislation.228 The thirteen cities and towns within the UAs are
exempt from the Act.2?

The United States Forest Service has jurisdiction over the
SMAs,20 which comprise approximately forty-five percent of
the Scenic Area. The SMAs include both public and private land, 2!
and are the most significant lands for Scenic Area purposes.232
The Forest Service has administrative authority to make minor

" 224. Blair, supra note 147, at 868 n.5 (citing THE OREGONIAN, Nov. 24, 1986 at 1, col. 2). The
Columbia River Gorge National Scenic Area Act, 16 US.C. §§ 544-544(p) (1994), created a
“novel mechanism for protecting large, populous, and geopolitically-complex areas which . . .
may be unsuitable for more traditional protection as a national park or national recreation
area.” Id. at 867.

225. Both the legislative history of the Colombia River Gorge legislation and an excellent
narrative description of its statutory framework are discussed in exhaustive detail in Blair's
article. Blair, supra note 147.

226. Id. at 872.

227. Id. at 879-80.

228. 16 U.S.C. 8§ 544, 544b(a)(2), 544b(b)(2)(A), 544b(e)(2) (1994); see also Blair, supra note
147, at 935-36.

229. 16 U.S.C. §8§ 544(j)(2), 544b(e)(1) (1994).

230. The jurisdiction of the Forest Service is implemented by the Secretary of Agriculture
- who has authority over the SMAs. 16 U.S.C. § 544f(a)(1) (1994).

231. Blair, supra note 147, at 935.
232. Id. at 934. :



