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each individual to control his or her own fertility.?8

In reviewing the trend towards uniform recognition of the
right to reproductive freedom, an examination of the reasons for
government regulation is instructive. In the Western world, pro-
hibition of abortion was based on religious grounds: the Catholic
Church’s condemnation of abortion or any form of
contraception.!?®

In contrast, regulation in the Eastern European states was
government-driven.’®® Non-socialist European states used the
enactment of abortion restrictions to stimulate population
growth when a sharp decline in birth rates threatened the labor
force. On the other hand, some governments relaxed restrictions
on family planning based upon the state’s desire to curb popula-
tion growth. In fact, in countries such as China and Korea, gov-
ernments provide incentives to encourage abortions as a means
of fertility regulation.'®

178. P. SACHDEV, supra note 165, at 3.

179. P. SACHDEV, supra note 165, at 3. On the other hand, without the Catholic
Church’s opposition, such acceptance of abortion has been easier in other jurisdictions.
For example, in Bangladesh and Korea religious fundamentalists’ opposition was si-
lenced by avoiding enactment on liberal grounds, but in practice restrictive regulations
are systematically ignored and abortion is performed as a routine practice. Id. at 3-4. See
also Michel, Abortion and International Law, supra note 92, at 1; Note, Governmental
Abortion Policies, supra note 68, at 103.

180. P. SACHDEV, supra note 165, at 4. Notably Czechoslovakia (1973) and Hungary
(1974) took such measures. Since 1986 all of the restrictions have been repealed. Signifi-
cantly, Eastern and Central European countries, except for East Germany, have relied
on abortion, which is seen as the most efficient solution to pregnancy, as a method of
contraception, most likely because modern contraceptive methods are not readily availa-
ble in these regions. Id.

181. P. SACHDEYV, supra note 165, at 2. For example, in China the official policy is for
a one-child family. Id. Consequently, abortion is viewed as one of four family planning
operations, the other three being vasectomy, tubal ligation and the insertion of an IUD.
Id. In Korea, on the other hand, abortion is widely practiced despite restrictive laws. The
Korean Government does, however, encourage abortions by providing subsidies to pri-
vate clinics that perform abortions concurrently with sterilization or where the preg-
nancy resulted from IUD failure. Id. at 2-3.

Contrary to the practice in China some countries concerned with decreasing popula-
tion use incentives to encourage people to have more children. Isaacs, Reproductive
Rights, supra note 7, at 313. Recently Japan instituted such monetary incentives to have
more children in an attempt to counteract the declining birth rate. N.Y. Times, Feb. 17,
1991, at Al, col. 3. Japan, considered to have one of the most permissive abortion sys-
tems in the world, has an abortion rate of 21.5 per 1000 women. P. SACHDEV, supra note
165, at 8. This rate, which is attributable to widespread and effective contraception, has
been steadily falling since peaking in 1955. Id. The decline in Japan’s abortion rate is
also a result of the government’s emphasis on comprehensive family planning, education,
and dissemination of contraceptive devices. Id. at 4, 8. But see Henshaw, Induced Abor-
tion, supra note 96, Table 2 at 78 estimating the rate in Japan at 18.6 per 1000 based on
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From 1977 to 1988, legislative reforms throughout the inter-
national community provided further access to abortion®?
thereby creating additional support for the theory t}lat the right
to reproductive freedom has become an international human
right. In this period, aside from recognizing standard health rea-
sons for abortion, several countries authorized other grounds
such as family welfare.’®® Finally, many countries deal with
abortion as part of comprehensive family planning programs.8+

statistic but at 84 per 1000 based on survey data.

This author’s thesis denounces all coercive abortion legislation as a violation of the
human right to reproductive freedom. Any state practice that forecloses the individual’s
exercise of his or her right to reproductive choice in pursuit of a state objective to con-
trol population — either increase or decrease growth — constitutes an impermissible
interference with an internationally protected right. Of course, denial of the individual’s
reproductive freedom by state practice that cedes to religious ideology is similarly viola-
tive of an individual’s human rights.

182. Cook & Dickens, International Developments, supra note 96, at 1305. Only five
countries narrowed the grounds for abortion and these states still recognized the right
within certain parameters. For example, Honduras and Peru proposed penal code provi-
sions that would have allowed abortions only to save the life and health of the woman
and in cases of rape and fetal deformity. In Honduras, however, abortions sought for
these reasons were thought to violate a provision in the 1982 constitution stating that
“the right to life is inviolable.” Id. In Peru, the 1979 constitution “protects the right to
life of one ‘about to be born,’” but also provides that the state respects responsible
parenthood.” Id. at 1309. Israel liberalized the grounds for abortion when it changed its
law in 1977, but two years later removed socio-economic indications therefor; Rumania,
which limited socio-economic grounds for exercising the right to abortion for women over
45; and Finland, which reduced the statutory limit on performing abortions from 16 to
12 weeks absent a physical defect in the woman. In 1985 Finland changed the laws fur-
ther to permit procedures before 25 weeks in case of serious disease or disability of the
fetus. Id. at 1305.

183. Cook & Dickens, International Developments, supra note 96, at 1305. Hungary
permits abortions where the pregnant woman is single or has been separated for six
months, where appropriate housing is lacking or where a woman is age 35 and above and
has had three f:le]iveries. 1d. French Polynesia permits abortion where the pregnant wo-
man has A.cqulred Immunodeficiency Syndrome, or is sero-positive for the Human Im-
muno.deﬁclency Virus..ld. Hong Kong recognizes adolescence alone as grounds for an
:lit;:'lo;i.t:rr::;i; ?teig;:::n and the Netherlands allow aborfion if the.woman' is “in dis-

I pregnancy. Cyprus, Italy and Taiwan permit abortion on gen-

eral family welfare grounds. Id.
thor;ﬁ;h S;ztszogl:}(::, Inwternational De‘vefopments, supra note 96, at 130.8. For a
ning, see M. Grupon A:zmlgs:;em coll)mtnes comprehensive approach to family plan-
EuRopean CHALLENGES’ (1987, Wh?lNDth'WORc}f IN WESTEI'?N Law: AMERICAN FAI'LUR‘ES,
that a comprehemsive approac.h o fe ’lls alut or agrees ?wth Profesm.)r Glendofm s view
fessor Glendon’s view that the U ’:m:g . o apore deSl'ml‘)le, phe disagrees with Pr<?-
Article shows, the United Stooe 1;1 e tate§ approach is inadequate. Rather, as this
g pproach, like most of the world’s, clearly recognizes

promote contraceptive ser-
ckens, International Devel-
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These few examples show that, worldwide, states have rec-
ognized the right to reproductive freedom in diverse ways. Vari-
ation in the domestic laws notwithstanding, it is clear that the
general principles of law common to civilized nations, as well as
the actual state practice of states, establish reproductive free-
dom as an international human right.

B. Domestic Laws and State Practice Universally Recognize
Reproductive Freedom as a Particular Human Right

Nearly forty percent of the world’s population lives in juris-
dictions where the right to reproductive choice can be exercised
on request.’®® The examples of several of these states are note-
worthy as showing the unequivocal trend over the last decades
to recognize the right to reproductive freedom.

In the Soviet Union the right to an abortion has existed
since 1920 and has been absolute since 1955.%¢ Under Soviet law

opments, supra note 96, at 1308; Czechoslovakia seeks to prevent abortion by sex educa-
tion and provides free contraceptives, id.; Luxembourg even provides contraceptive
services to minors free of charge, id.; French law requires that the institution performing
the abortion provide the woman with birth control information, id.

185. P. SACHDEV, supra note 165, at 2; Henshaw, Induced Abortion, supra note 96,
at 76-77. This is particularly true during the first trimester, although the time restric-
tions are inapplicable for induced abortions performed for medical reasons even up to
and beyond the twentieth week. Countries in this category include the African countries
of Togo and Tunisia; the Asian countries of China, Turkey, Singapore and Vietnam;
Cuba, Canada, Puerto Rico and the U.S. in North America; and in Europe, Austria,
Belgium, Bulgaria, Czechoslovakia, Denmark, Finland, France, Great Britain, Greece, It-
aly, the Netherlands, Norway, Rumania, Soviet Union, Sweden, and Yugoslavia. /d. at
Table 1; Cook, Abortion Laws and Policies, supra note 2, at Table 1; P. SACHDEV, supra
note 165, at Table 1.1. Cook and Henshaw do not include Bulgaria, Finland or Great
Britain in this category. However, given the practice in those jurisdictions, this writer
agrees with Isaacs that the right in those states can be exercised on request. Isaacs, Re-
productive Rights, supra note 7, at 342-47. Also, in Hungary, abortion on request is
available for women over 40 and in Romania for women over 45. Id. at 342 n.182. In
Hungary women have a right to abortion on request if they are married with two living
children. Henshaw, Induced Abortion, supra note 96, at 79. The two living children re-
quirement was reduced from at least three children. As in prior years, the right to abor-
tion is based upon health, fetal defect or juridical indications. In addition, the right is
based upon the woman having inadequate housing, or her being older than 35, unmar-
ried, or separated for at least six months. But women who do not meet such conditions
may still apply for approval if they have some other “social reason” for terminating the
Pregnancy. Id. (citations omitted). The abortion trends in nordic countries (Denmark,
Finland, Norway and Sweden) — all in this “on request category” — are telling. After an
initial increase in the abortion rates following the liberalization of the laws, rates have
been steadily dropping. P. SAcHDEV, supra note 165, at 6-7.

186. Edict of Nov. 23, 1955, Ved Verk. Sov. SSSR, no. 22, item 425, (Edict of the
Prosidium of the Supreme Soviet of the U.S.S.R.), translated in Sov. Stat. & DEc,,
Spring 1968, at 47 (unofficial translation). The Soviet Union also has broadened the
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an abortion must be performed in a state hospital to be legal
and the only existing penalties pertain to doctors who perform
abortions anywhere other than in state hospitals.'®’

In Britain the reform occurred in late 1967 when Parliament
passed a bill authorizing abortion on broad grounds.'*® Canada,
Australia, and New Zealand, which are similar to the United
Kingdom in political and social perspectives, were influenced by
the actions of the British Parliament and followed Britain’s lead
in recognizing the right to abortions on broad grounds.'®®

In 1973 the Supreme Court of the United States ruled that
a woman'’s right to obtain an abortion was a fundamental pri-
vacy right.!® In 1983 the Supreme Court reconfirmed this ruling
in Akron, stating that the right to privacy encompasses the right
to decide whether to terminate a pregnancy® and in May of
1991 the Supreme Court referred to abortion as one of a “wo-
man’s Fifth Amendment rights.”*®?

In 1975 the French legislature passed the Voluntary Termi-
nation of Pregnancy Act and, with a few modifications, reen-
acted the law in 1979 recognizing the right to abortion on broad
grounds.'®® More recently, in 1988, the French government au-

grounds for second trimester abortions to include social indications. Henshaw, Induced
Abortion, supra note 96, at 79. Reportedly, the purpose of broadening the restrictions
was to reduce the number of illegal abortions. Id. (citations omitted).

187. See Note, The Law of Abortion of the Union of Soviet Socialist Republics and
the People’s Republic of China: Women’s Rights in Two Socialist Countries, 40 STaN. L.
REev. 1027, 1053 (1988) [hereinafter Note, Abortion in the USSR and China). Under
current Soviet law, women may decide whether to have an abortion which is permitted
upon request within the first twelve weeks of conception and does not require specific
juridical or socio-economic grounds. Id. at 1060. In 1979 the procedural requirements for
abortion included the consent of the woman, performance of the abortion in a hospital or
other lawful establishment, and a small fee in the cases of legal abortions undertaken for
other than medical reasons. Neither a doctor’s consent nor a committee’s approval is
required. /d.

188. Abortion Act, 1967, ch. 87, §§ 1, reprinted in 19 INT'L Dic. HEALTH LEcis. 887
(I968)._ The act affirms the right to an abortion if “the continuance of the pregnancy
would involve risk to the life of the pregnant woman . . . [and] [i]n determining whether

the c%ntim;ancefofha pregnancy would involve such risk of injury to health . . . account
may be taken of the pregnant woman’s actual or reasonabl i ?
Abartin At 54 (1 prege. onable foreseeable environment.

189. P. SacHDEV, supra note 165, at 3.

190. Roe v. Wade, 410 U.S. 113, 153-54
ment of the law in the United States.

191. Akron v. Akron Center for Re i

‘ Ak productive Health, Inc., 462 U.S. .

192. Rust v. Sullivan, 59 U.S.L.W. 4451, 4459 (1991). 46 (1989

193. Cope CiviL Law No. 75-17 (Fr.) on the voluntar
amended by Cobe Civi. Law No. 79-1204 (Fr.) This act
formed by a doctor up to the end of the tenth week of

(1973). See supra notes 4-5 for the develop-

y termination of pregnancy, as
permits an abortion to be per-
pregnancy.
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thorized the use of a drug known as RU 486, a pill that induces
abortion, and in 1990 the government decided to subsidize the
cost of the pill.**

Liberia, the Netherlands, and New Zealand have followed
the Austrian and West German examples and expressly
decriminalized medical interventions for the period between fer-
tilization and implantation. This is significant because in these
countries the use of contraceptive methods in this period, such
as RU 486, fall wholly outside the abortion laws.!?®

Since 1978 the right to abortion has been broad and liberal
in China.'®® Family planning is a matter of state policy.'®’

The 1979 Cuban Penal Code®® provided that abortion was
illegal only when performed without the woman’s consent, or on
other than hospital premises, or if the procedure fails to comply
with established norms or is performed for profit.*®?

In 1981 the Netherlands reformed its law, granting the right
to abortion in cases of physical or psychological distress.?® As a
matter of practice, however, the Netherlands was “long famous
for having restrictive legislation on the books while remaining an

abortion haven . . . .”’2

194. N.Y. Times, Feb. 28, 1990, at A7, col. 1.
195. The use of antiprogestin drugs such as RU 486 makes the termination of a

pregnancy a safe and effective procedure and a viable mode of medical treatment during
the six weeks since the last menstrual period. Cook & Dickens, International Develop-
ments, supra note 96, at 1308.

196. See Note, Abortion in the USSR and China, supra note 187, at 1081. In March
1978 the Fifth National People’s Congress adopted a new constitution. One article pro-
vided that the state advocates and encourages family planning. 2 Hongguo Xianfa Art.
53 (1980), translated in 1 Laws and Regulations of the People’s Republic of China 1, 14
(1982).
197. Note, Abortion in USSR and China, supra note 187, at 1081. As a result, local
officials began to compel women to have abortions. I1d. The criminal code did not limit
this result because it made no reference to abortion — either to the woman or to the
person performing the abortion. Id. at 1083. This author’s view is that compelling abor-
tion is a form of denying the right to reproductive freedom. See supra note 181.

198. Until 1979 abortions and sterilizations were illegal under the concepts of the
1870 Spanish Penal Code. Alvarez-Lajonchere, Commentary on Abortion Law and Prac-
tice in Cuba, 1989 INT'L J. GYNECOLOGY & OBSTETRICS 93-95 (Supp. 3). In approximately
1936 some flexibility in the practice of abortion was permittgd. In 1959 the government
recognized the relationship of health to family planning and instructed the Ministry of
Public Health to promote the health of the population and to give priority to women and
children. Contraceptives then available were distributed. Id. at 93.

199. Id. at 94-95. From 1968 the number of abortions increased and peaked in 1974.
Thereafter the number of abortions as well as the number of births declined every year
between 1974 and 1980.

200. Isaacs, Reproductive Rights, supra note 7, at 348 (citation -omitted).

201. Isaacs, Reproductive Rights, supra note 7, at 348.
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Since 1986 the world trend toward recognition of the right
to obtain an abortion has continued with significant changes in
the laws of Canada,2*? Czechoslovakia,?®® Greece,*** Hungary,
Rumania, the Soviet Union and Viet Nam.?°®* Rumania is a par-
ticularly interesting jurisdiction. There, in 1966 and in 1985, the
government restricted the right to abortion on request, which
had existed from 1957, in order to increase the state’s popula-
tion.2*® As of January 1, 1990, the new Rumanian Government
lifted these restrictions to reinstate the right to abortion on
request.??

In states accounting for approximately twenty-five percent
of the world’s population abortion can be elected on social/medi-
cal grounds?®® which consider the following social factors as risks

202. Cook & Dickens, International Developments, supra note 96, at 1306 (citations
omitted). In January 1988 the provisions of Canada’s criminal code providing that hospi-
tal therapeutic abortion committees alone were permitted to certify clinical grounds for
abortions were declared unconstitutional under the Canadian Charter of Right and Free-
doms. The law which was rejected had caused delays that harmed women’s physical and
psychological well-being.

203. Henshaw, Induced Abortion, supra note 96, at 79 (citations omitted). In 1986
Czechoslovakia eliminated requirements that abortion be approved by a committee and
that abortion be performed for medical or social reasons. only. Abortions are now availa-
ble on request through 12 weeks of pregnancy and up to 24 weeks for fetal defects or if
the woman’s life would be threatened by continuing the pregnancy. Id.

204. Henshaw, Induced Abortion, supra note 96, at 79. Greece revised its abortion
law and legalized first trimester procedures on request. Previously, however, although
abortions were technically illegal, as a matter of practice they had been readily available
from physicians. Id.

205. Henshaw, Induced Abortion, supra note 96, at 79 (citations omitted). Viet
Nam omitted all references to abortion from the criminal law although abortion on re-
quest was already legal. Id.

2QG. In 1985, Rumania again sought to prohibit the exercise of the right to abortion
by taxing unmarried persons over age 25 and married persons who remained childless for
more than t\‘no years without a medical reason. Henshaw, Induced Abortion, supra note
96, at' 79 (citations omitted). However, even during the periods when the restrictions
were in effect the practice did not change — illegal abortions were very common and

reach.ed a higher rate than any other Western European country in which the right to
abortions had been unaffected. Id.

207. Id. (citations omitted).
208. The countries in this cate
chelles, Zambia; the Asian and Ocea
Rep.), and Taiwan; the European ¢
Poland; in North America Barbad

gory include the African countries of Burundi, Sey-
nia c?untries of Australia, India, Japan, Korea (Dem.
ountries of Cyprus, Greenland, Hungary, Iceland, and

€ 0s and Belize; and Uruguay in South America. Hen-
shaw, Induced Abortion, supra note 96, Table 1; Cook, Abortion Laws and Policies,

supra pote 2, at Tablg 1; P SACHDEV, supra note 165, at Table 1.1. Cook and Henshaw
\;::ald m::Lude Bul.gan.a, Finland, France, and Great Britain in this category. However,
indul;seed ’ ]:e;m:g::; l:’l tsi)se“stateg makes abortion available on request, this author
Moned ‘ n the “abortions on requgst" jurisdiction. See supra note 185.

» countries such as Germany (West), India, Japan and most countries of eastern
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to the mother’s health should the pregnancy continue and thus
as proper bases to exercise the right: inadequate income, poor
housing, and unmarried status.?®® In jurisdictions accounting for
approximately twelve percent of the world’s population, the
right to an abortion may be exercised on broad medical grounds,
for example, to avert threat to a woman’s general health and for
genetic or juridical reasons such as rape or incest.?°

Finally countries that impose the most restrictive limita-
tions on the right to an abortion make up about one quarter of

Europe and Great Britain consider such social medical factors and interpret these
grounds broadly so that, particularly at early stages, abortions, in effect, are available on
request. Thus, these countries arguably should be considered in the “on request” cate-
gory. For example, in India, a very populous state, the failure of contraception alone is
justification for termination of pregnancies on grounds that it is likely adversely to affect
the mental health of the pregnant woman. In fact, since the late 1950s, in order to reduce
the rate of population growth, the Indian Government has been paying monetary incen-
tives to those who undergo sterilizations. Isaacs, Reproductive Rights, supra note 7, at
335. Significantly, while most Latin American Countries have rather restrictive laws (see
infra note 213 and accompanying text), Uruguay considers that an additional child
causes social or economic hardship and is reason enough to exercise the right. Id. at 342
n.182. Isaacs lists Czechoslovakia and Hong Kong in this category. Id. Interestingly, in
South Korea where abortions are illegal except for medical and “philanthropic” reasons,
they have been routinely performed as a matter of practice since 1962. P. SACHDEV,
supra note 165, at 9. By 1982 about one-half of South Korean wives have had an induced
abortion. Id.

209. Significantly, the World Health Organization’s definition of health includes
mental health. Generally, health, when used in the context of abortion law, refers to both
physical and mental health. Isaacs, Reproductive Rights, supra note 7, at 348. For exam-
ple, in the United States the Supreme Court defined health to include “all factors —
physical, emotional, psychological, familial, and woman’s age — relevant to the well be-
ing of the patient.” Doe v. Bolton, 410 U.S. 179, 192 (1973). In Canada, the interpreta-
tion of therapeutic abortions includes those to avert mental distress of the woman.
Isaacs, Reproductive Rights, supra note 7, at 348 (citations omitted).

210. Henshaw, Induced Abortion, supra note 96, at 76-77. Some of these statutes
recognize the right to an abortion only when a woman’s physical health is threatened
while others have a broader interpretation permitting the procedure when either physical
or mental health is threatened. The following list of countries that comprise this cate-
gory designates the countries where mental health is a basis with an “M” next to the
country’s name. The African countries in this category are Algeria, Cameroon, Congo,
Egypt, Ethiopia, French Polynesia, Ghana (M), Guinea, Kenya, Lesotho, Liberia (M),
Morocco, Namibia, Rwanda, Sierra Leone, South Africa (M), Tanzania, Uganda, and
Zimbabwe; Hong Kong, Israel, Jordan, Korea (Rep. of), Kuwait, Malaysia, Mongolifa, Ne-
pal, New Zealand, Papua New Guinea, Saudi Arabia, Thailand, and Vanuatq in Asia and
Oceania; the European Countries of Albania, Northern Ireland, Lichstenstein M), Lgx-
embourg (M), Portugal (M), Spain (M), and Switzerland; the North American Countries
of Bermuda (M), Costa Rica, Jamaica, Montserrat (M), and Trinidad and Tobago; and
the South American Countries of Argentina, Bolivia, Guyana, and Peru. Id. at Table 1;
Cook, Abortion Laws and Policies, supra note 2, at Table 1; P. SACHDEV, supra note 165,
at Table 1.1. See also Isaacs, Reproductive Rights, supra note 7, at 314.
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the world’s population.?’* This group of states includes most
countries of Islamic faith (for example, Indonesia and Bar}-
gladesh), about half of the countries in Africa (for ?xample, Ni-
geria and the Republic of South Africa),?'* approximately two-

211. Henshaw, Induced Abortion, supra note 96, at 76-77. This category is repre-
sented by the African countries of Angola, Benin, Botswana, Burkin‘a Fasq, Centrz'al Afr.
Republic Chad, Cote d’Ivoire, Gabon, Libya, Madagascar, Malawi, Mali, Mauntamz'a,
Mauritius, Mozambique, Niger, Nigeria, Senegal, Somalia, Sudan, and Zaire; Afghani-
stan, Bangladesh, Burma, Indonesia, Iran, Iraq, Laos, Lebanon, Oman, Pakistan, Philip-
pines, Sri Lanka, Syria, United Arab Emirates, and Yemen in Asia and Oceania; Ireland
in Europe; the Dominican Republic, El Salvador, Guatemala, Haiti, Honduras, Mexico,
Nicaragua, and Panama in North America; and Brazil, Chile, Colombia, Ecuador, Para-
guay and Venezuela in South America. Id. at Table 1; Cook, Abortion Laws and Policies,
supra note 2, at Table 1; P. SACHDEV, supra note 165, at Table 1.1. See also Isaacs,
Reproductive Rights, supra note 7, at 314-18.

212. The scope of the right to exercise reproductive choice varies greatly in Africa.
The laws in sub-Saharan Africa are rather restrictive; the laws in Francophone Africa are
more restrictive than those in Anglophone Africa. Isaacs, Reproductive Rights, supra
note 7, at 315. Currently, most of sub-Saharan Africa allows abortion only when the
mother’s life is in danger, although a few countries have established more liberal laws.
Mashalaba, supra note 137. Francophone African countries, contrary to the trend in An-
glophone African countries, “almost uniformly forbid abortion, discourage contraceptive
use and are likely to consider sterilization a criminal offense.” Isaacs, Reproductive
Rights, supra note 7, at 315. In Anglophone Africa, on the other hand, governments
support family planning and permit sterilization where necessary to protect the life or*
health of the person. Id. at 315-16 nn.29-30. In Anglophone Africa (including Ghana,
Kenya, Nigeria, Sierra Leone, Swaziland, and Uganda) and the Caribbean countries of
Barbados, Bermuda, Guyana, Jamaica, St. Kitts, St. Lucia, St. Vincent, and Trinidad
and Tobago, doctors may consider a variety of factors including mental condition to de-
termine whether continuing a pregnancy poses a threat to health. Id. at 348 (citing Cook
& Dickens, Abortion Laws in Commonwealth Countries, 30 INt'L Dic. HEALTH LEGIS.,
Table 1). North African countries, excepting Libya, all support national family planning
programs. /d. at 316 and 316 n.31. Libya, the only country that does not support family
p]'anning: wishes to increase its population. Id. Tunisia and Egypt have been concerned
with ltaplfi populgtion growth and have instituted contraceptive distribution programs.
Id. (citations omitted.) On the other hand, oil-producing Arab states limit or do not
support access to modern forms of contraception, In general, the laws restrict abortions
to save the life or protect: the health of the woman. Iraq, Kuwait, Oman, Qatar, and the
Unxt:ed Arab Emirates give no government support to family planning, although the
Z‘(')e::i‘;:; Ofnl)l:i‘ll)i‘:e::ls fl'ePO;ted to I.mve. liberalized l.lis country’s laws by canceling regula-
traceptivespld o6 :n:;: e‘l is?’telx;lll?atlon and regulred doctor’s prescr'iptions for all con-
Saudi Arab.ia S odan ax;d S a rflll:l' Demogrfmc Yexpen, Iraq, Kuwait, Lebanon, Libya,
save the life 'of e ,woman}"'n?dext er prohibit abortion complfately or permit it only to
available in Algerin. E . . at 316 n.35. Howevgr. t?bortlon for health reasons is

. , gy;_)t, Jordan and Morocco. Id. (citations omitted). In 1982 Kuwait

to the woman or if the fetus had brain damage beyond

omitted). The Government of Thurke i i i
: y, which permits abortion t. i
woman, in rape cases, or where a child i b e L e

\ s likely to be born deformed, has proposed mak

: ’ ' , posed mak-

:)t:gi :t:g;u'(;‘l:, naiv.alla:)]le on lz:s;quest. during the first trimester of pregnancy. Id. (citation
. sia i i i

oea), allows abortion on request during the first trimester of pregnancy. Id.

hope of treatment. Id. (citation
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thirds of the countries in Latin America®'® and three countries in
Western Europe (Belgium, Ireland and Malta).?'* These restric-
tive laws, however, do not reflect the actual practice in these
states.?’® Despite legal restraints on family planning services,
such services, including abortion, are available because laws are
interpreted flexibly or not enforced.?'®

Abortion is regularly practiced in Muslim countries, for ex-
ample, which supposedly have restrictive regulations. Countries
such as Bangladesh and Indonesia plainly circumvent the
prohibitions against abortion by allowing women to exercise
their right in the guise of menstrual regulation — a procedure
identical to an induced abortion but without a pregnancy test.?!”

In Latin America women who need an abortion and have
the economic means of procuring one, have no problems finding
competent physicians to perform the procedure.?*® Abortion ser-
vices are readily available with virtually all major cities having
physicians who perform abortions and clinics that specialize in
the procedure.?'® In Rio de Janeiro there is a chain of abortion
clinics that advertises in the newspapers without using the word

213. In Latin American countries such as Columbia, Chile, Brazil, Peru, and El Sal-
vador abortions up to the tenth week are permitted on juridical grounds such as rape or
incest, eugenic, or fetal indications of genetic defects or other impairment. Id. at 348
n.217. Abortion to protect the health of the woman is permitted in Argentina, Chile,
Costa Rica, Honduras, Peru and Uruguay. Isaacs, Reproductive Rights, supra note 7, at
347 nn.206-11. In Latin America, however, very few prosecutions are brought against
alleged abortionists and, as a matter of practice, abortions are available. See infra notes
216, 218-19.

214. P. SACHDEV, supra note 165, at 1 (citing C. TieTzZE, & S. HENSHAW, INDUCED
ABORTION: A WoRLD ReviEw (6th ed. 1986)); Henshaw, Induced Abortion, supra note 96,
at Table 1; Cook & Dickens, International Developments, supra note 96, at Table 1;
Cook, Abortion Laws and Policies, supra note 2, at Table 1; P. SACHDEV, supra note 165,
at Table 1.1. Interestingly, countries with restrictive abortion laws are primarily in the
developing world. Isaacs, Reproductive Rights, supra note 7, at 349.
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In sum, the “general practice of states common to civilized
nations,” as reflected in domestic law or as evidenced by actual
practice (customary international law) reveals universal accept-
ance of the right to reproductive freedom including the most
controversial choice: abortion.

IV. CoNcLusioN

A clear goal of human rights law, however “sourced,” is to
establish and ensure respect and dignity for the individual. Such
respect and dignity includes the rights to privacy, health, and
equality, including equal participation in the social, political, ec-
onomic and cultural life of the state. These individual rights,
contained in international agreements, comprise obligations on
states either as signatories or because the instruments evidence
customary law.

Such general rights encompass an individual’s right to re-
productive freedom. International tribunals have acknowledged
and states have admitted that the right to privacy includes the
right to plan a family. Successful family planning clearly rests
upon reproductive freedom. Moreover, it is uncontroverted that
no fetal right to life exists in international law. Thus, reproduc-
tive freedom, grounded in the right to privacy, cannot be im-
paired by “balancing” the right of reproductive freedom against
a non-existent fetal right to life.

In.addition, women’s human rights to health and to equality
under international law are all but illusory without reproductive
freedom. For women, the right to health is wedded to their abil-
ity to plan a family. Likewise, the right equally to participate in
matters of the state requires that women choose whether and
when to raise a family.

For women, autonomy is clearly linked to the choice to
reproduce. The lack of freedom to decide responsibly on the
number or spacing of children (if any), has deprived women of
ben.eﬁts regarding their health, education, employment, and
thexr. roles in family and public life. Denial of the right to repro-
ductive choice will deprive women of their right to participation

e 220.h Henshaw, lnduced. Abortion, supra note 96, at 81. Those without economic
ans, however, seek abortions by unskilled abortionists who pose substantial health

risks to women in violation of the fundam i
} ental right to health. S -
and accompanying text (Part I1I(B)). ¢ * ¢ supra notes 116-46
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in the social, cultural, political, educational, and economic life of
the state in contravention of their international human rights.

Moreover, the right to reproductive choice is found in virtu-
ally all the domestic laws around the world. Such widespread
domestic legislation establishes reproductive freedom as a “gen-
eral principle of law recognized by civilized nations.” These laws
also evidence the practice of states thereby establishing repro-
ductive freedom as a rule of customary international law. In ad-
dition, a review of actual state practice shows that abortions are
universally performed and that states routinely accept and even
condone such activity by failing to take steps either to prevent
the acts or to punish the actors. This practice of states is sepa-
rate and further evidence that the right to reproductive freedom
has become an international customary right.

The historical reasons and purposes behind state regulation
of choice are telling. States do not deny that reproductive free-
dom is an issue of privacy. Nor do states disagree that denial of
choice can result, and through the years has resulted, in serious
health concerns for mothers and infants alike. Rather, the enact-
ment of laws limiting family planning has been based solely
upon the state’s needs — the desire to defer to influential reli-
gious groups or to curb or enhance population.

Such a “sovereign” agenda without regard for and in dero-
gation of the individual’s human rights was precisely the type of
government activity condemned at Nuremberg. The use of an
individual as a pawn of the state without regard or respect for
the individual’s rights pertaining to family life is contrary to
human rights principles. Dictating reproduction to further gov-
ernmental, often linked with religious, goals impermissibly er-
odes the very harmony, respect and dignity to which human be-
ings are entitled and that modern day international human
rights laws were designed to protect.

Denying individuals, and in particular women, the legal
right to reproductive freedom violates international law. A wo-
man denied control of her reproductive capacity “is truly being
treated as a means to an end which she does not desire but over
which she has no control. She is the passive recipient of a deci-
sion made by others as to whether her body is to be used to
nurture a new life. Can there be anything that comports less
with human dignity and self-respect? How can a woman in this
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position have any sense of security with respect to her

person?”**

221. Morgenthaler, Smoli
1955 moling and Scott v. The Queen, 44 D.L.R.4th 385, 492 (Can.
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