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mestic laws do not condone the procedure, the practice is sys
tematically to ignore any restrictions.170 Records show that in
duced abortion has been practiced to terminate unwanted 
pregnancy in all cultures since history has been recorded. 

Western countries recognize the right to reproductive free
dom based upon "social, political and demographic factors"111 

including women's rights and maternal health care issues.112 For 
example, these states take into account that clandestine abor
tions result in complications and create serious public health 
problems.178 

Like the Western world, Eastern European countries ac
cepted the right to reproductive freedom, particularly abortion, 
because the regular practice of illegal abortions resulted in 
health risks such as maternal mortality and morbidity. m These 
countries followed the Soviet Union's lead which in 1920 permit
ted abortion on demand.1711 

The liberalization trend of the laws also was influenced by 
the medical professions which recognized the health dangers of 
restrictive regulations.176 In addition, human rights groups, in 
accordance with international law,177 have advocated the right of 

170. See, e.g., Isaacs, Reproductiue Rights, supra note 7, at 341. 
171. P. SACHDEV, supra note 165, at 3. Many of these factors can also be used to 

support ~he non-interpretive reading of express human rights (as found in the myriad 
human nghts documents presented in Part II, above) that establish the penumbra! right 
�~� reproductive choice in the express health, privacy and equality provisions of interna
tional ag~eements. See also Henshaw, Induced Abortion, supra note 96; Cook & Dickens, 
lnternatwnal Developments, supra note 96. 

172. ~saacs, ~eproductive Rights, supra note 7, at 313. In recognizing the right to 
reproduct~ve choice, states acknowledge the existence of the practice and its health risks 
such as high maternal mortality or morbidity as well as infant mortality. P. SACHDEV 
supra note 165, at 3. ' 

173. Isaacs, Reproductive Rights, supra note 7, at 341 n.181. 
174. P. SACHDEV, supra note 165, at 4. 
175. P. SACHDEV, supra note 165 at 4 Th s · u · • · 

d . , · e ov1et mon s pohcy however fluctu-
ate with the state's perceived d t · · ' ' . nee s o mcrease its population See supra note 166 and 
~cc:~r.any:ng tex~ Similarly, East Germany's policies have fl~ctuated at times having 
uepso:ic t~e aws an at, other ti.mes having very liberal laws. These law~ were dependent 

e governments perceived need to · d World War II, the curb h . . . _mcrease or ecrease its population. After 
increase in illegal abortn t e rd1ghht was initially relaxed to deal with the problem of the 

ions an t e consequent health p bl H · 950 more restrictive governmental t I ro ems. owever, m 1 , a 
the right was more broad! con. rod was installed. Approximately fifteen years later 

Y recogmze and in 1972 abort' · d P. SACHDEV, supra note 165 t 4 ion on request was recogmze . 
• a . 

176. P. 8ACHDEV, supra note 165, at 3. 
177. For a discussion of the internation I I . 

choice, see supra notes 71.161 d a . aw protectmg the right to reproductive 
an accompanymg text. 
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each individual to control his or her own fertility. 178 

In reviewing the trend towards uniform recognition of the 
right to reproductive freedom, an examination of the reasons for 
government regulation is instructive. In the Western world, pro
hibition of abortion was based on religious grounds: the Catholic 
Church's condemnation of abortion or any form of 
contraception.179 

In contrast, regulation in the Eastern European states was 
government-driven.180 Non-socialist European states used the 
enactment of abortion restrictions to stimulate population 
growth when a sharp decline in birth rates threatened the labor 
force. On the other hand, some governments relaxed restrictions 
on family planning based upon the state's desire to curb popula
tion growth. In fact, in countries such as China and Korea, gov
ernments provide incentives to encourage abortions as a means 
of fertility regulation. 181 

178. P. SACHDEV, supra note 165, at 3. 
179. P. SACHDEV, supra note 165, at 3. On the other hand, without the Catholic 

Church's opposition, such acceptance of abortion has been easier in other jurisdictions. 
For example, in Bangladesh and Korea religious fundamentalists' opposition was si
lenced by avoiding enactment on liberal grounds, but in practice restrictive regulations 
are systematically ignored and abortion is performed as a routine practice. Id. at 3-4. See 
also Michel, Abortion and International Law, supra note 92, at l; Note, Governmental 
Abortion Policies, supra note 68, at 103. 

180. P. SACHDEV, supra note 165, at 4. Notably Czechoslovakia (1973) and Hungary 
(1974) took such measures. Since 1986 all of the restrictions have been repealed. Signifi
cantly, Eastern and Central European countries, except for East Germany, have relied 
on abortion, which is seen as the most efficient solution to pregnancy, as a method of 
contraception, most likely because modern contraceptive methods are not readily availa
ble in these regions. Id. 

181. P. SACHDEV, supra note 165, at 2. For example, in China the official policy is for 
a one-child family. Id. Consequently, abortion is viewed as one of four family planning 
operations, the other three being vasectomy, tubal ligation and the insertion of an IUD. 
Id. In Korea, on the other hand, abortion is widely practiced despite restrictive laws. The 
Korean Government does, however, encourage abortions by providing subsidies to pri
vate clinics that perform abortions concurrently with sterilization or where the preg
nancy resulted from IUD failure. Id. at 2-3. 

Contrary to the practice in China some countries concerned with decreasing popula
tion use incentives to encourage people to have more children. Isaacs, Reproductive 
Rights, supra note 7, at 313. Recently Japan instituted such monetary incentives to have 
more children in an attempt to counteract the declining birth rate. N.Y. Times, Feb. 17, 
1991, at Al, col. 3. Japan, considered to have one of the most permissive abortion sys
tems in the world, has an abortion rate of 21.5 per 1000 women. P. SACHDEV, supra note 
165, at 8. This rate, which is attributable to widespread and effective contraception, has 
been steadily falling since peaking in 1955. Id. The decline in Japan's abortion rate is 
also a result of the government's emphasis on comprehensive family planning, education, 
and dissemination of contraceptive devices. Id. at 4, 8. But see Henshaw, Induced Abor
tion, supra note 96, Table 2 at 78 estimating the rate in Japan at 18.6 per 1000 based on 
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From 1977 to 1988, legislative reforms throughout the ~nter
national community provided further access to abort10n182 

thereby creating additional support for the ~heory t.hat the right 
to reproductive freedom has become an mternational human 
right. In this period, aside from recognizing standard health rea
sons for abortion, several countries authorized other grounds 
such as family welfare.183 Finally, many countries deal with 
abortion as part of comprehensive family planning programs. 184 

statistic but at 84 per 1000 based on survey data. 
This author's thesis denounces all coercive abortion legislation as a violation of the 

human right to reproductive freedom. Any state practice that forecloses the individual's 
exercise of his or her right to reproductive choice in pursuit of a state objective to con
trol population - either increase or decrease growth - constitutes an impermissible 
interference with an internationally protected right. Of course, denial of the individual's 
reproductive freedom by state practice that cedes to religious ideology is similarly viola
tive of an individual's human rights. 

182. Cook & Dickens, International Developments, supra note 96, at 1305. Only five 
countries narrowed the grounds for abortion and these states still recognized the right 
within certain parameters. For example, Honduras and Peru proposed penal code provi
sions that would have allowed abortions only to save the life and health of the woman 
and in cases of rape and fetal deformity. In Honduras, however, abortions sought for 
these reasons were thought to violate a provision in the 1982 constitution stating that 
"the right to life is inviolable." Id. In Peru, the 1979 constitution "protects the right to 
life of one 'about to be born,' but also provides that the state respects responsible 
parenthood." Id. at 1309. Israel liberalized the grounds for abortion when it changed its 
law in 1977, but two years later removed socio-economic indications therefor; Rumania, 
which limited socio-economic grounds for exercising the right to abortion for women over 
45; and Finland, which reduced the statutory limit on performing abortions from 16 to 
12 weeks absent a physical defect in the woman. In 1985 Finland changed the laws fur
ther to permit procedures before 25 weeks in case of serious disease or disability of the 
fetus. Id. at 1305. 

183. Cook & Dickens, International Developments, supra note 96, at 1305. Hungary 
permits abortions where the pregnant woman is single or has been separated for six 
months, where appropriate housing is lacking or where a woman is age 35 and above and 
has had three deliveries. Id. French Polynesia permits abortion where the pregnant wo
man has Acquired Immunodeficiency Syndrome, or is aero-positive for the Human Im
munodeficiency Virus. Id. Hong Kong recognizes adolescence alone as grounds for an 
abortion. France, Belgium and the Netherlands allow abortion if the woman is "in dis
tress" with respect to her pregnancy. Cyprus, Italy and Taiwan permit abortion on gen
eral family welfare grounds. Id. 

184. C?ok ~ Dickens, International Developments, supra note 96, at 1308. For a 
t~orough d1scuss1on of many Western countries' comprehensive approach to family plan
ning, see M. GLENDON, ABORTION AND DIVORCE IN WESTERN LAW: AMERICAN FAILURES, 
EUROPEAN CHALLENGES 0987). While this author agrees with Professor Glendon's view 
that a compreh.ens~ve approach to family planning is desirable, she disagrees with Pro
fess.or Glendon s view. that the ~nited States' approach is inadequate. Rather, as this 
Article show~, the United States approach, like most of the world's, clearly recognizes 
the human rig~t reproductive freedom. See supra notes 2-4 and accompanying text. 

T_he f~llowmg are ~xamples of comprehensive family planning approaches by some 
states. Italian law requires local d · 1 h · · 

. . an reg1ona aut orit1es to promote contraceptive ser-vices m order to reduce the d m d f b · · 
e an or a ortion, Cook & Dickens, International Devel-
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These few examples show that, worldwide, states have rec
ognized the right to reproductive freedom in diverse ways. Vari
ation in the domestic laws notwithstanding, it is clear that the 
general principles of law common to civilized nations, as well as 
the actual state practice of states, establish reproductive free
dom as an international human right. 

B. Domestic Laws and State Practice Universally Recognize 
Reproductive Freedom as a Particular Human Right 

Nearly forty percent of the world's population lives in juris
dictions where the right to reproductive choice can be exercised 
on request. 186 The examples of several of these states are note
worthy as showing the unequivocal trend over the last decades 
to recognize the right to reproductive freedom. 

In the Soviet Union the right to an abortion has existed 
since 1920 and has been absolute since 1955.186 Under Soviet law 

opments, supra note 96, at 1308; Czechoslovakia seeks to prevent abortion by sex educa
tion and provides free contraceptives, id.; Luxembourg even provides contraceptive 
services to minors free of charge, id.; French Jaw requires that the institution performing 
the abortion provide the woman with birth control information, id. 

185. P. SACHDEV, supra note 165, at 2; Henshaw, Induced Abortion, supra note 96, 
at 76-77. This is particularly true during the first trimester, although the time restric
tions are inapplicable for induced abortions performed for medical reasons even up to 
and beyond the twentieth week. Countries in this category include the African countries 
of Togo and Tunisia; the Asian countries of China, Turkey, Singapore and Vietnam; 
Cuba, Canada, Puerto Rico and the U.S. in North America; and in Europe, Austria, 
Belgium, Bulgaria, Czechoslovakia, Denmark, Finland, France, Great Britain, Greece, It
aly, the Netherlands, Norway, Rumania, Soviet Union, Sweden, and Yugoslavia. Id. at 
Table 1; Cook, Abortion Laws and Policies, supra note 2, at Table 1; P. SACHDEV, supra 
note 165, at Table 1.1. Cook and Henshaw do not include Bulgaria, Finland or Great 
Britain in this category. However, given the practice in those jurisdictions, this writer 
agrees with Isaacs that the right in those states can be exercised on request. Isaacs, Re
productiue Rights, supra note 7, at 342-47. Also, in Hungary, abortion on request is 
available for women over 40 and in Romania for women over 45. Id. at 342 n.182. In 
Hungary women have a right to abortion on request if they are married with two living 
children. Henshaw, Induced Abortion, supra note 96, at 79. The two living children re
quirement was reduced from at least three children. As in prior years, the right to abor
tion is based upon health, fetal defect or juridical indications. In addition, the right is 
based upon the woman having inadequate housing, or her being older than 35, unmar
ried, or separated for at least six months. But women who do not meet such conditions 
may still apply for approval if they have some other "social reason" for terminating the 
pregnancy. Id. (citations omitted). The abortion trends in nordic countries (Denmark, 
Finland, Norway and Sweden) - all in this "on request category" - are telling. After an 
initial increase in the abortion rates following the liberalization of the laws, rates have 
been steadily dropping. P. SACHDEV, supra note 165, at 6-7. 

186. Edict of Nov. 23, 1955, Ved Verk. Sov. SSSR, no. 22, item 425, (Edict of the 
Prosidium of the Supreme Soviet of the U.S.S.R.), translated in Sov. STAT. & DEc., 
Spring 1968, at 47 (unofficial translation). The Soviet Union also has broadened the 
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an abortion must be performed in a state hospital to be legal 
and the only existing penalties pertain to doctors who perform 

. h "t 1 187 abortions anywhere other than m state osp1 a s. 
In Britain the reform occurred in late 1967 when Parliament 

passed a bill authorizing abortion on broad grounds. 188 Canada, 
Australia, and New Zealand, which are similar to the United 
Kingdom in political and social perspectives, were influenced by 
the actions of the British Parliament and followed Britain's lead 
in recognizing the right to abortions on broad grounds. 189 

In 1973 the Supreme Court of the United States ruled that 
a woman's right to obtain an abortion was a fundamental pri
vacy right.190 In 1983 the Supreme Court reconfirmed this ruling 
in Akron, stating that the right to privacy encompasses the right 
to decide whether to terminate a pregnancy181 and in May of 
1991 the Supreme Court referred to abortion as one of a "wo
man's Fifth Amendment rights."192 

In 1975 the French legislature passed the Voluntary Termi
nation of Pregnancy Act and, with a few modifications, reen
acted the law in 1979 recognizing the right to abortion on broad 
grounds.193 More recently, in 1988, the French government au-

grounds for second trimester abortions to include social indications. Henshaw, Induced 
Abortion, supra note 96, at 79. Reportedly, the purpose of broadening the restrictions 
was to reduce the number of illegal abortions. Id. (citations omitted). 

187. See Note, The Law of Abortion of the Union of Soviet Socialist Republics and 
the People's Republic of China: Women's Rights in Two Socialist Countries, 40 STAN. L. 
REV. 1027, 1053 (1988) [hereinafter Note, Abortion in the USSR and China]. Under 
current Soviet law, women may decide whether to have an abortion which is permitted 
'.1p~n. request ~ithin the first twelve weeks of conception and does not require specific 
Juridical or socio-economic grounds. Id. at 1060. In 1979 the procedural requirements for 
abortion included ~he consent of the woman, performance of the abortion in a hospital or 
other lawful establishment, and a small fee in the cases of legal abortions undertaken for 
othe~ than medical reasons. Neither a doctor's consent nor a committee's approval is 
required. Id. 

188. Abortion Act, 1967, ch. 87, §§ l, reprinted in 19 INT'L DIG. HEALTH LEGIS. 887 
(1968). The act affirms the right to an b t' 'f "th · . . a or ion I e continuance of the pregnancy 
would involve risk to the life of the pregnant woman [ d] ['] d t · · h th . . . . an I n e ermmmg w e er 
~e continuance of a pregnancy would involve such risk of injury to health ... account 

ay ~e taken of the pregnant woman's actual or reasonable foreseeable environment." 
Abortion Act §§ (l)(a), (2). 

189. P. SACHDEV, supra note 165, at 3. 

t
190f· tRhoel v. '_Vadhe, 410 _D.S. 113, 153-54 0973). See supra notes 4-5 for the develop-

men o e aw in t e United States. 
19.1. Akron v., Akrnn Center for Reproductive Health, Inc., 462 U.S. 416 (1983). 
19~. ~ust v. Sullivan, 59 U.S.L.W. 445l, 4459 0990_ 
19.1. CooE C1v1L Law No 75 17 (F ) h 

amended by CooE C1v1L Law. No- 79 1;· on t e vo_luntary ter~ination of pregnancy, as 
formed by 8 doctor up to the d f- ho4 (Fr.) This act permits an abortion to be per

en o t e tenth week of pregnancy. 
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thorized the use of a drug known as RU 486, a pill that induces 
abortion, and in 1990 the government decided to subsidize the 
cost of the pill. 19' 

Liberia, the Netherlands, and New Zealand have followed 
the Austrian and West German examples and expressly 
decriminalized medical interventions for the period between fer
tilization and implantation. This is significant because in these 
countries the use of contraceptive methods in this period, such 
as RU 486, fall wholly outside the abortion laws. 196 

Since 1978 the right to abortion has been broad and liberal 
in China. 196 Family planning is a matter of state policy.197 

The 1979 Cuban Penal Code198 provided that abortion was 
illegal only when performed without the woman's consent, or on 
other than hospital premises, or if the procedure fails to comply 
with established norms or is performed for profit. 199 

In 1981 the Netherlands reformed its law, granting the right 
to abortion in cases of physical or psychological distress.200 As a 
matter of practice, however, the Netherlands was "long famous 
for having restrictive legislation on the books while remaining an 
abortion haven . . . . "201 

194. N.Y. Times, Feb. 28, 1990, at A7, col. 1. 
195. The use of antiprogestin drugs such as RU 486 makes the termination of a 

pregnancy a safe and effective procedure and a viable mode of medical treatment during 
the six weeks since the last menstrual period. Cook & Dickens, International Develop
ments, supra note 96, at 1308. 

196. See Note, Abortion in the USSR and China, supra note 187, at 1081. In March 
1978 the Fifth National People's Congress adopted a new constitution. One article pro
vided that the state advocates and encourages family planning. 2 Hongguo Xianfa Art. 
53 (1980), translated in 1 Laws and Regulations of the People's Republic of China l, 14 
(1982). 

197. Note, Abortion in USSR and China, supra note 187, at 1081. As a result, local 
officials began to compel women to have abortions. Id. The criminal code did not limit 
this result because it made no reference to abortion - either to the woman or to the 
person performing the abortion. Id. at 1083. This author's view is that compelling abor
tion is a form of denying the right to reproductive freedom. See supra note 181. 

198. Until 1979 abortions and sterilizations were illegal under the concepts of the 
1870 Spanish Penal Code. Alvarez-Lajonchere, Commentary on Abortion Law and Prac
tice in Cuba, 1989 lNT'L J. GYNECOLOGY & OBSTETRICS 93-95 (Supp. 3). In approximately 
1936 some flexibility in the practice of abortion was permittpd. In 1959 the government 
recognized the relationship of health to family planning and instructed the Ministry of 
Public Health to promote the health of the population and to give priority to women and 
children. Contraceptives then available were distributed. Id. at 93. 

199. Id. at 94-95. From 1968 the number of abortions increased and peaked in 1974. 
Thereafter the number of abortions as well as the number of births declined every year 
between 1974 and 1980. 

200. Isaacs, Reproductive Rights, supra note 7, at 348 (citation -omitted). 
201. Isaacs, Reproductive Rights, supra note 7, at 348. 
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Since 1986 the world trend toward recognition of the right 
to obtain an abortion has continued with significant changes in 
the laws of Canada,202 Czechoslovakia,203 Greece,20' Hungary, 
Rumania the Soviet Union and Viet Nam.2011 Rumania is a par
ticularly interesting jurisdiction. There, in 1966 and in 1985, the 
government restricted the right to abortion on request, which 
had existed from 1957, in order to increase the state's popula
tion. 206 As of January 1, 1990, the new Rumanian Government 
lifted these restrictions to reinstate the right to abortion on 
request.207 

In states accounting for approximately twenty-five percent 
of the world's population abortion can be elected on social/medi
cal grounds208 which consider the following social factors as risks 

202. Cook & Dickens, International Developments, supra note 96, at 1306 (citations 
omitted). In January 1988 the provisions of Canada's criminal code providing that hospi
tal therapeutic abortion committees alone were permitted to certify clinical grounds for 
abortions were declared unconstitutional under the Canadian Charter of Right and Free
doms. The law which was rejected had caused delays that harmed women's physical and 
psychological well-being. 

203. Henshaw, Induced Abortion, supra note 96, at 79 (citations omitted). In 1986 
Czechoslovakia eliminated requirements that abortion be approved by a committee and 
that abortion be performed for medical or social reasons. only. Abortions are now availa
ble on request through 12 weeks of pregnancy and up to 24 weeks for fetal defects or if 
the woman's life would be threatened by continuing the pregnancy. Id. 

204. Henshaw, Induced Abortion, supra note 96, at 79. Greece revised its abortion 
law and legalized first trimester procedures on request. Previously, however, although 
abortions were technically illegal, as a matter of practice they had been readily available 
from physicians. Id. 

205. Henshaw, Induced Abortion, supra note 96, at 79 (citations omitted). Viet 
Nam omitted all references to abortion from the criminal law although abortion on re
quest was already legal. Id. 

206. In 1985, Rumania again sought to prohibit the exercise of the right to abortion 
by taxing unmarried persons over age 25 and married persons who remained childless for 
more than t~o ~ears wi~hout a medical reason. Henshaw, Induced Abortion, supra note 
96, at. 79 (c1tat1ons omitted). However, even during the periods when the restrictions 
were m effect the practice did not change - illegal abortions were very common and 
reach~d a higher rate than any other Western European country in which the right to 
abort10ns had been unaffected. Id. 

207. Id. (citations omitted). 

208. The. countrie~ in this category include the African countries of Burundi, Sey
chelles, Zamb1~; the Asian and Oceania countries of Australia, India, Japan, Korea (Dem. 
Rep.), ~~d Taiwan; the ~uropean countries of Cyprus, Greenland, Hungary, Iceland, and 
Poland, m North America Barbados and Belize; and Uruguay in South America. Hen
shaw, Induced Abortion, supra note 96, Table 1; Cook, Abortion Laws and Policies, 
.,upra ~ote 2, at Tab)~ 1; P. SACHDEV, supra note 165, at Table 1.1. Cook and Henshaw 
would include Bulgaria Finland F d G B · · · 
b • , ranee, an reat ntam m this category However 
ecause the practice in th t t k · · · ' · 1 d d h . ose s a es ma es abortion available on request this author 

1Mnc u e t ese s~ates m the "abortions on request" jurisdiction. See su;ra note 185. 
oreover, countries such as German (W t) I d' J Y es , n 1a, apan and most countries of eastern 
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to the mother's health should the pregnancy continue and thus 
as proper bases to exercise the right: inadequate income, poor 
housing, and unmarried status.209 In jurisdictions accounting for 
approximately twelve percent of the world's population, the 
right to an abortion may be exercised on broad medical grounds, 
for example, to avert threat to a woman's general health and for 
genetic or juridical reasons such as rape or incest. 210 

Finally countries that impose the most restrictive limita
tions on the right to an abortion make up about one quarter of 

Europe and Great Britain consider such social medical factors and interpret these 
grounds broadly so that, particularly at early stages, abortions, in effect, are available on 
request. Thus, these countries arguably should be considered in the "on request" cate
gory. For example, in India, a very populous state, the failure of contraception alone is 
justification for termination of pregnancies on grounds that it is likely adversely to affect 
the mental health of the pregnant woman. In fact, since the late 1950s, in order to reduce 
the rate of population growth, the Indian Government has been paying monetary incen
tives to those who undergo sterilizations. Isaacs, Reproductive Rights, supra note 7, at 
335. Significantly, while most Latin American Countries have rather restrictive laws (see 
infra note 213 and accompanying text), Uruguay considers that an additional child 
causes social or economic hardship and is reason enough to exercise the right. Id. at 342 
n.182. Isaacs lists Czechoslovakia and Hong Kong in this category. Id. Interestingly, in 
South Korea where abortions are illegal except for medical and "philanthropic" reasons, 
they have been routinely performed as a matter of practice since 1962. P. SACHDEV, 
supra note 165, at 9. By 1982 about one-half of South Korean wives have had an induced 
abortion. Id. 

209. Significantly, the World Health Organization's definition of health includes 
mental health. Generally, health, when used in the context of abortion law, refers to both 
physical and mental health. Isaacs, Reproductive Rights, supra note 7, at 348. For exam
ple, in the United States the Supreme Court defined health to include "all factors -
physical, emotional, psychological, familial, and woman's age - relevant to the well be
ing of the patient." Doe v. Bolton, 410 U.S. 179, 192 (1973). In Canada, the interpreta
tion of therapeutic abortions includes those to avert mental distress of the woman. 
Isaacs, Reproductive Rights, supra note 7, at 348 (citations omitted). 

210. Henshaw, Induced Abortion, supra note 96, at 76-77. Some of these statutes 
recognize the right to an abortion only when a woman's physical health is threatened 
while others have a broader interpretation permitting the procedure when either physical 
or mental health is threatened. The following list of countries that comprise this cate
gory designates the countries where mental health is a basis with an "M" next to the 
country's name. The African countries in this category are Algeria, Cameroon, Congo, 
Egypt, Ethiopia, French Polynesia, Ghana (M), Guinea, Kenya, Lesotho, Liberia (M), 
Morocco, Namibia, Rwanda, Sierra Leone, South Africa (M), Tanzania, Uganda, and 
Zimbabwe; Hong Kong, Israel, Jordan, Korea (Rep. of), Kuwait, Malaysia, Mongolia, Ne
pal, New Zealand, Papua New Guinea, Saudi Arabia, Thailand, and Vanuatu in Asia and 
Oceania; the European Countries of Albania, Northern Ireland, Lichstenstein (M), Lux
embourg (M), Portugal (M), Spain (M), and Switzerland; the North American Countries 
of Bermuda (M), Costa Rica, Jamaica, Montserrat (M), and Trinidad and Tobago; and 
the South American Countries of Argentina, Bolivia, Guyana, and Peru. Id. at Table 1; 
Cook, Abortion Laws and Policies, supra note 2, at Table 1; P. SACHDEV, supra note 165, 
at Table 1.1. See also Isaacs, Reproductive Rights, supra note 7, at 314. 

r:· 



354 BROOKLYN J. INT'L L. [Vol. XVIl:2 

the world's population.111 This group of states i~cludes most 
countries of Islamic faith (for example, Indonesia and Ba~
gladesh), about half of the countries in Africa (for example, Ni
geria and the Republic of South Africa),112 approximately two-

211. Henshaw, Induced Abortion, supra note 96, at 76-77. This category is repre
sented by the African countries of Angola, Benin, Botswana, Burki~a Fas~, Centr~l A~r. 
Republic Chad, Cote d'Ivoire, Gabon, Libya, Madagas~ar, Malawi, Mah,. Maur1tam~, 
Mauritius, Mozambique, Niger, Nigeria, Senegal, Somalia, Sudan, and Za~re; Afgh~?1-
stan, Bangladesh, Burma, Indonesia, Iran, Iraq, Laos, Lebanon, Oman, Pakistan, Ph1hp
pines, Sri Lanka, Syria, United Arab Emirates, and Yemen in Asi~ ~nd Oceania; lrel~nd 
in Europe; the Dominican Republic, El Salvador, Guatemala, Haiti, Honduras, Mexico, 
Nicaragua, and Panama in North America; and Brazil, Chile, Colombia, Ecuador, Para
guay and Venezuela in South America. Id. at Table l; Cook, Abortion Laws and Policies, 
supra note 2, at Table l; P. SACHDEV, supra note 165, at Table 1.1. See also Isaacs, 
Reproductive Rights, supra note 7, at 314-18. 

212. The scope of the right to exercise reproductive choice varies greatly in Africa. 
The laws in sub-Saharan Africa are rather restrictive; the laws in Francophone Africa are 
more restrictive than those in Anglophone Africa. Isaacs, Reproductive Rights, supra 
note 7, at 315. Currently, most of sub-Saharan Africa allows abortion only when the 
mother's life is in danger, although a few countries have established more liberal laws. 
Mashalaba, supra note 137. Francophone African countries, contrary to the trend in An
glophone African countries, "almost uniformly forbid abortion, discourage contraceptive 
use and are likely to consider sterilization a criminal offense." Isaacs, Reproductive 
Rights, supra note 7, at 315. In Anglophone Africa, on the other hand, governments 
support family planning and permit sterilization where necessary to protect the life or' 
health of the person. Id. at 315-16 nn.29-30. In Anglophone Africa (including Ghana, 
Kenya, Nigeria, Sierra Leone, Swaziland, and Uganda) and the Caribbean countries of 
Barbados, Bermuda, Guyana, Jamaica, St. Kitts, St. Lucia, St. Vincent, and Trinidad 
and Tobago, doctors may consider a variety of factors including mental condition to de
termine whether continuing a pregnancy poses a threat to health. Id. at 348 (citing Cook 
& Dickens, Abortion Laws in Commonwealth Countries, 30 INT'L DIG. HEALTH LEGIS., 
Table 1). North African countries, excepting Libya, all support national family planning 
programs. Id. at 316 and 316 n.31. Libya, the only country that does not support family 
planning, wishes to increase its population. Id. Tunisia and Egypt have been concerned 
with rapid population growth and have instituted contraceptive distribution programs. 
Id. (citations omitted.) On the other hand, oil-producing Arab states limit or do not 
support access to modern forms of contraception, In general, the Jaws restrict abortions 
to ~ave the life or. protect. the health of the woman. Iraq, Kuwait, Oman, Qatar, and the 
Um~ed Arab Emirates give no government support to family planning, although the 
~resident of lr~q _was reported to have liberalized his country's laws by canceling regula
tions t~at proh1b1ted female sterilization and required doctor's prescriptions for all con
trace~t1ves .. Id. at 316 n.34. "Bahrain, Democratic Yemen, Iraq, Kuwait, Lebanon, Libya, 
Saudi Ara?1a, Sudan, and Syria either prohibit abortion completely or permit it only to 
sav~ the !1fe of t~e woman." Id. at 316 n.35. However, abortion for health reasons is 
avail.able ~n Algeria, Egypt, Jordan and Morocco. Id. (citations omitted). In 1982 Kuwait 
modified its law t? permit abortion if the pregnancy would result in gross physical harm 
to ~he woman or if the fetus had brain damage beyond hope of treatment. Id. (citation 
omitted): The Government of Turkey, which permits abortion to save the life of the 
~oman, 1~ rape c_ases, or where a child is likely to be born deformed, has proposed mak
~':!i;!~t;n ~v~llable on req~est during the first trimester of pregnancy. Id. (citation 
at 316-17. ums1a allows abortion on request during the first trimester of pregnancy. Id. 
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thirds of the countries in Latin America213 and three countries in 
Western Europe (Belgium, Ireland and Malta).214 These restric
tive laws, however, do not reflect the actual practice in these 
states. 2111 Despite legal restraints on family planning services, 
such services, including abortion, are available because laws are 
interpreted flexibly or not enforced. 216 

Abortion is regularly practiced in Muslim countries, for ex
ample, which supposedly have restrictive regulations. Countries 
such as Bangladesh and Indonesia plainly circumvent the 
prohibitions against abortion by allowing women to exercise 
their right in the guise of menstrual regulation - a procedure 
identical to an induced abortion but without a pregnancy test.217 

In Latin America women who need an abortion and have 
the economic means of procuring one, have no problems finding 
competent physicians to perform the procedure.218 Abortion ser
vices are readily available with virtually all major cities having 
physicians who perform abortions and clinics that specialize in 
the procedure. 219 In Rio de Janeiro there is a chain of abortion 
clinics that advertises in the newspapers without using the word 

213. In Latin American countries such as Columbia, Chile, Brazil, Peru, and El Sal
vador abortions up to the tenth week are permitted on juridical grounds such as rape or 
incest, eugenic, or fetal indications of genetic defects or other impairment. Id. at 348 
n.217. Abortion to protect the health of the woman is permitted in Argentina, Chile, 
Costa Rica, Honduras, Peru and Uruguay. Isaacs, Reproductive Rights, supra note 7, at 
347 nn.206-11. In Latin America, however, very few prosecutions are brought against 
alleged abortionists and, as a matter of practice, abortions are available. See infra notes 
216, 218-19. 

214. P. SACHDEV, supra note 165, at 1 (citing c. TIETZE, & s. HENSHAW, INDUCED 
ABORTION: A WORLD REVIEW (6th ed. 1986)); Henshaw, Induced Abortion, supra note 96, 
at Table 1; Cook & Dickens, International Developments, supra note 96, at Table 1; 
Cook, Abortion Laws and Policies, supra note 2, at Table 1; P. SACHDEV, supra note 165, 
at Table 1.1. Interestingly, countries with restrictive abortion laws are primarily in the 
developing world. Isaacs, Reproductive Rights, supra note 7, at 349. 

215. Henshaw, Induced Abortion, supra note 96, at 77-78, 79-81; P. SACHDEV, supra 
note 165, at 1-4, 6; Ladipo, supra note 169, at 23; Samii, supra note 169, at 29. 

216. Henshaw, Induced Abortion, supra note 96, at 77; P. SACHDEV, supra note 165, 
at 1-3, 6. Countries such as Indonesia, South Africa, Latin America, the Caribbean and 
Korea, which limit the right to abortion, simply do not enforce the laws. Id. at 1. 

217. P. SACHDEV, supra note 165, at 2; Henshaw, Induced Abortion, supra note 96, 
at 77 -78. For example, Bangladesh supports clinics that provide menstrual regulation for 
up to 10 or 12 weeks gestation as a public health measure. Similarly, menstrual regula
tion is performed regularly in Indonesia and Malaysia. Id. (citations omitted). 

218. P. SACHDEV, supra note 165, at 6. 
219. Henshaw, Induced Abortion, supra note 96, at 78. Conversely, in India and 

Bangladesh the lack of facilities makes legal abortion and menstrual regulation basically 
unavailable. Similarly, Ghana has relaxed restrictions and Togo has eliminated them but 
the availability of services has not progressed. 
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"abortion. "220 

In sum, the "general practice of states co~mon to civilized 
nations " as reflected in domestic law or as evidenced by actual 
practic; (customary international law) reveals universal accept
ance of the right to reproductive freedom including the most 
controversial choice: abortion. 

IV. CONCLUSION 

A clear goal of human rights law, however "sourced," is to 
establish and ensure respect and dignity for the individual. Such 
respect and dignity includes the rights to privacy, health, and 
equality, including equal participation in the social, p~litical, ec
onomic and cultural life of the state. These individual rights, 
contained in international agreements, comprise obligations on 
states either as signatories or because the instruments evidence 
customary law. 

Such general rights encompass an individual's right to re
productive freedom. International tribunals have acknowledged 
and states have admitted that the right to privacy includes the 
right to plan a family. Successful family planning clearly rests 
upon reproductive freedom. Moreover, it is uncontroverted that 
no fetal right to life exists in international law. Thus, reproduc
tive freedom, grounded in the right to privacy, cannot be im
paired by "balancing" the right of reproductive freedom against 
a non-existent fetal right to life. 

In addition, women's human rights to health and to equality 
under international law are all but illusory without reproductive 
freedom. For women, the right to health is wedded to their abil
ity to plan a family. Likewise, the right equally to participate in 
matters of the state requires that women choose whether and 
when to raise a family. 

For women, autonomy is clearly linked to the choice to 
reproduce. The lack of freedom to decide responsibly on the 
number or spacing of children (if any), has deprived women of 
benefits regarding their health, education, employment, and 
their roles in family and public life. Denial of the right to repro
ductive choice will deprive women of their right to participation 

220. Henshaw, Induced Abortion, supra note 96, at 81. Those without economic 
n_ieans, however •. se~k a~ortions by unskilled abortionists who pose substantial health 
risks to women .m violation of the fundamental right to health. See supra notes 116-46 
and accompanying text (Part II(B)). 
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in the social, cultural, political, educational, and economic life of 
the state in contravention of their international human rights. 

Moreover, the right to reproductive choice is found in virtu
ally all the domestic laws around the world. Such widespread 
domestic legislation establishes reproductive freedom as a "gen
eral principle of law recognized by civilized nations." These laws 
also evidence the practice of states thereby establishing repro
ductive freedom as a rule of customary international law. In ad
dition, a review of actual state practice shows that abortions are 
universally performed and that states routinely accept and even 
condone such activity by failing to take steps either to prevent 
the acts or to punish the actors. This practice of states is sepa
rate and further evidence that the right to reproductive freedom 
has become an international customary right. 

The historical reasons and purposes behind state regulation 
of choice are telling. States do not deny that reproductive free
dom is an issue of privacy. Nor do states disagree that denial of 
choice can result, and through the years has resulted, in serious 
health concerns for mothers and infants alike. Rather, the enact
ment of laws limiting family planning has been based solely 
upon the state's needs - the desire to defer to influential reli
gious groups or to curb or enhance population. 

Such a "sovereign" agenda without regard for and in dero
gation of the individual's human rights was precisely the type of 
government activity condemned at Nuremberg. The use of an 
individual as a pawn of the state without regard or respect for 
the individual's rights pertaining to family life is contrary to 
human rights principles. Dictating reproduction to further gov
ernmental, often linked with religious, goals impermissibly er
odes the very harmony, respect and dignity to which human be
ings are entitled and that modern day international human 
rights laws were designed to protect. 

Denying individuals, and in particular women, the legal 
right to reproductive freedom violates international law. A wo
man denied control of her reproductive capacity "is truly being 
treated as a means to an end which she does not desire but over 
which she has no control. She is the passive recipient of a deci
sion made by others as to whether her body is to be used to 
nurture a new life. Can there be anything that comports less 
with human dignity and self-respect? How can a woman in this 
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position have any sense of security with respect to her 

person?"221 

221. Morgenthaler Srnolin d s 1988). ' g an cott v. The Queen, 44 D.L.R.4th 385, 492 (Can. 
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