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APPELLATE PRACTICE

by Heather M. Kolinsky

Storytelling, The Sound of Music, and Special Teams:

Revisiting Some Basic Legal Writing Techniques with

recently returned to teaching

legal writing to first-year law stu-

dents. Having spent the preced-

ing years as an appellate attorney
and a federal law clerk, I was surprised
about how much of what I am teaching
my students now resonates with me
as a more experienced practitioner. I
haven’t thought about the “basics” of
legal writing in a very long time. In-
stead, like many of us, it is something
I do reflexively without really stopping
to think about the steps I take while
drafting motions, briefs, or orders.
Being forced to think about how the
parts become the whole has reminded
me that revisiting the basics is a good
way to refresh and reconsider the way
we write every day.

The best thing about going back to
that first introduction to legal writ-
ing, particularly for those of us who
are more than a few years out of law
school, is that legal writing scholar-
ship and books are abundant. There
is a wealth of exceptional articles and
books generated by the academic legal
writing community that provide ample
resources for beginning writers as well
as experienced practitioners. To that
end, in addition to revisiting some
of the basics of legal writing through
materials I used this year to teach my
first-year students, this article also
highlights other legal writing articles
and books that may be of interest.

This article revisits three impor-
tant parts of any trial memorandum
or appellate brief: the statement of
facts, case illustrations, and point
headings. First, the basics of each of
these parts of persuasive writing are
discussed, then suggestions for craft-
ing these parts of persuasive writing

Fresh Eyes

are offered as a refresher.

Not “Just the Facts”: The Power
of Narrative and Point of View

A statement of facts in a trial mem-
orandum or an appellate brief focuses
on identifying and offering legally rel-
evant facts, explanatory/background
facts, and emotionally significant facts
while at the same time avoiding irrel-
evant or unnecessary facts.! The facts
should be accurately stated and offered
in a chronological or topical order (and,
if offered topically, written chronologi-
cally within the topic).

Legally relevant facts, good or
bad, are those facts that, if they were
changed, the outcome would change.?
Explanatory/background facts help
provide context for the legally relevant
facts.? Conversely, irrelevant or unnec-
essary facts should be identified and
discarded to ensure the narrative is not
populated with unimportant details.
Finally, emotionally significant facts
give perspective and help a reader to
understand what motivated a party’s
actions or reactions.*

While it is important that the
facts offered be accurate, be properly
included, and be in the proper order,
the facts should also provide a point of
view and should evoke a reaction from
the reader.’ The most common advice
given to novice legal writers and em-
ployed by skilled legal writers often fo-
cuses on writing techniques — the use
of points of emphasis at the beginning
and end of sections, paragraphs, and
sentences; the length of sentences; the
use of dependent and main clauses;
the use of active and passive voice;
the use of detail to emphasize a fact,
and the lack thereof to deemphasize;
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and word choice.®
However, a well-crafted, persua-
sively written statement of facts can
be so much more. What often gets left
out is the story within the statement.
Story is the strongest non-violent persua-
sive method we know. Tell me facts and
maybe I will hear a few of them. Tell me
an argument and I might consider it. Tell
me a story and I am yours. That is why
every persuasive enterprise from the Bible
to television commercials relies on story.”
Unfortunately, little attention is
paid to explaining the “how” of drafting
the statement of facts to tell a story.®
Lawyers can harness the power of
storytelling by considering some of the
elements of fiction writing — particu-
larly character, conflict, and resolution
— because those same elements are
present in any legal dispute.® The char-
acter, your client, should be developed,
the conflict defined, and the resolution
made to “fit” serving both poetic as
well as actual justice.' For example,
your client should be likeable. This
isn’t always easy, but it starts with
knowing your client and deciding how
best to humanize the client or, if that
is not possible, by seeking other means
to frame the client for purposes of the
story — by making the client a proxy
for an ideal, humanizing a corpora-
tion through its employees or goals,
or otherwise finding a favorable frame
for your client’s position in the brief.!!
With character, conflict, and resolu-
tion as anchoring concepts, the legal
writer should next consider how to
both direct the reader’s gaze and shape
the story’s point of view. In this, there is
a connection between perspective and
detail that helps explain the “how”in a
more tangible way — it creates a the-
matic truth based on the legal writer’s



marshalling of the oft-fixed evidence
for consumption by the factfinder and
the court, packaged within a point of
view.'? The idea, of course, is not to cre-
ate a work of fiction but to borrow the
tools of fiction writers and use them to
craft better stories.

To use point of view effectively, a
legal writer should be intentional in
choosing the degree of distance at each
stage of the story. As she identifies
character, conflict, and resolution, and
as she finds the theme that carries the
story within the statement of facts, a
writer must then dial into the degree of
distance at each stage of the story and
avoid disruptive shifts of perspective.!?
Legal writing scholar Cathren Page
provides a good example of establish-
ing distance at specific stages of the
story in an appellate brief using a
passage from a brief for amicus curiae
in Michigan v. Bryant, 130 S. Ct. 2138
(2010), a decision that addressed the
admissibility of dying declarations in
criminal cases. The amicus brief places
the reader at the pivotal scene:

On April 29, 2001, Detroit police responded

to a report of a shooting and found a car
idling in the parking lot of a filling station;
the car’s operator, Anthony Covington, lay
on the ground next to the still open driver’s
side door, bleeding profusely from a gunshot
wound to his torso. In response to the po-
lice inquiry “what happened?” Covington,
in obvious and severe distress, told police
that his neighbor “Rick,” later identified as
the Respondent, Richard Bryant, shot him
through the back door of Bryant’s house a
few blocks away. Covington told police that
the shooting had transpired within the last
halfhour. Covington had managed to drive
away from the scene of the shooting and
had made it as far as the gas station. After
making these statements to the police on
the scene, Covington was taken to a nearby
hospital by ambulance. He died from his
wounds a few hours later. 4

As the author explains,

This statement of facts begins with a wide
shot of the parking lot. But police move
closer to Covington, and readers see de-
tails of his last moments. As a reader, the
initial wide shot of the scene orients me;
it provides me with a sense of where the
statement is set in space and time. Zooming
in on Covington through the police officers’
viewpoint creates tension for me. I feel em-
pathy for Covington and for those who are
aiding him, and I want them to succeed. I
find myself thinking that it is only fair to
allow the dying declaration into evidence.®

Incorporating different fiction-
writing techniques into otherwise
traditional legal writing can help el-
evate a statement of facts into a story
worth telling. A compelling statement
of the facts written with character,
conflict, and resolution in mind will
have your reader invested in the story
and, more importantly, in how the story

should end.

Do Re Mi: Building on the Hook
“When you know the notes to sing,
you can sing most anything.”* Whether
your legal writing professor referred to
it CREAC, TREAC, CRUPAC, or some
other iterative acronym, chances are
this was the unit of discourse you were
taught to use for legal analysis. Once
a legal writer understands this ana-
lytical foundation, she can easily take
the components of a unit of discourse
to create effective legal analysis, um-
brella paragraphs, roadmaps, and legal
backstory to carry a reader forward
with ease through any argument.”
Generally, the first “C” (or “T”) is
your ultimate conclusion about the
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analysis that follows. This component
serves as a point of emphasis and as a
preview of what will follow. “R” refers
to your rule or rules that control the
scope of the explanation and analysis
that will follow.!® Your “E,” case expla-
nation, is up next. The “E” allows you
to explain to your reader how the rule
you have identified has been applied
by other courts in analogous circum-
stances. The application or analysis,
“A.” is next, allowing the reader to see
how the rule would be applied in the
instant circumstance, why the results
will be the same or different from the
examples provided, what counterargu-
ments may be raised, and why they do
not require a different result. The final
“C” then offers your conclusion again
as to the rule’s application to the facts
provided.

One of the workhorses of CREAC
is case illustration. Case illustrations
used in the “E” of CREAC are power-
ful tools that highlight the application
of the identified rule in decided cases
through discussion of that rule as ap-
plied. There is a tendency, particularly
when dealing with a lot of information,
to simply report the facts, holding, and
reasoning from a case without consid-
ering how to tailor the information
presented to the task at hand. This
can lead to the “case report” (or book
report) model of case illustration in
which explanations of law are centered
on cases instead of on legal principles.*

“A good case illustration should
identify a legal principle and allow
the reader to visualize how that legal
principle was applied to particular
facts.”® A case illustration should have
four parts: “a hook, [the] ‘trigger’ facts,
the court’s holding, and the court’s
reasoning.”' When offered correctly
it can clarify a rule, prove a rule, or
foreshadow application of a rule.??

The “hook” explains up front the
connection between rules and facts
in prior caselaw and the current legal
principle being illustrated.?® Thus,
the hook has two jobs. First, it sets
forth “the legal principle that the
case [illustration] will clarify and
prove to be true.”” Second, the hook
“tells the reader why she should keep
reading” and is intended to grab the
reader’s attention.? A hook can be a
legal principle that can be discerned

from the case being discussed, or dis-
cerned from multiple cases, or a hook
can be the court’s holding (which is
particularly useful when illustrating
a single case).?

Next, “trigger” facts are provided.
Trigger facts are those facts that were
outcome determinative in a court’s
holding and are offered after the hook
because they will be necessary to help
the court’s decision make sense.?”
While other facts may also be provided
for context, the focus should be on pro-
viding the triggering facts that helped
steer the outcome of a court’s decision.

The court’s holding and reasoning
must then be provided. With respect
to the court’s holding, consider what
legal question the court was answer-
ing and whether that holding relates
specifically to the question you are
addressing.?® Set extraneous holdings
aside, and be ruthless in homing in on
the part of the decision that relates
to the discrete issue being addressed.

The court’s reasoning is the court’s
explanation of how existing law, when
applied to the facts presented in the
case being discussed, led to its decision.
The problem, however, is that courts do
not always provide a separate explana-
tion of how the application of existing
law to present facts led to their deci-
sions. In that case, you may only have
the trigger facts and the court’s holding
to provide a reasonable guess as to why
the court decided the way it did.

Using a hook to lead in a case illus-
tration helps ameliorate the tendency
to offer book-report-style case illustra-
tions and serves as a more natural
guide to organizing case illustrations
around legal principles.” Other related
considerations, including purpose and
order of case illustrations, can further
bolster the effectiveness of a well-
written case illustration.*

Special Teams: Headings Are
the MVPs

The more discrete components of a
trial memorandum or appellate brief
are critical to delivering an effective,
persuasive argument. The questions
presented, statement of the case, point
headings, and summary of the argu-
ment (for appellate briefs) round out
and complete a persuasive document.
Of these, the most powerful component
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is the point heading.

A point heading is a full-sentence
proposition that advances a major
premise (law) or a minor premise
(fact), or sometimes both.?! Point head-
ings serve three important functions.
First, they give the court easy access
to the writer’s arguments.?? In fact,
point headings in an appellate brief
are often the first substantive part of
the argument a reader sees because
they appear in the table of contents.
Second, point headings are organi-
zational tools that assist the reader
in understanding the relationships
between and among different parts of
an argument.® Point headings serve as
an affirmative, succinct outline of the
argument, mapping your argument
from beginning to end and connecting
each major and minor premise as a
part of a whole.** Third, point head-
ings provide graphic breaks for the
reader and readily accessible points
of emphasis to the writer.?

In A Practical Guide to Appellate
Advocacy, Mary Beth Beazley likens
point headings to special teams in
football.? The idea is that while point
headings — and similar atmospheric
components — take up little time “on
the field,” they can have a big (and
sometimes outcome-determinative)
impact on the game itself.*” On legal
writing’s special teams, point head-
ings are your most valuable players,
acting as a specialized offensive unit
supporting the arguments presented
in the brief.?®* Headings can be “game
changers,” equal parts art, science, and
strategy.®

Point headings should either state
an action you want the court to take
or a conclusion you want the court to
adopt and then provide the primary
reason that the court should take that
action or adopt that conclusion.*®
Bryan Garner encourages a purpose-
ful approach to the content of point
headings grounded in understanding
your argument first and framing your
point headings accordingly.*! Garner
suggests becoming a “propositional
writer” — a writer who first figures out
the major propositions of the argument
in full sentences, then begins to include
supporting points to provide both
structure and focus to the argument.*?
Garner also suggests adhering to the



“triple threat” approach when draft-
ing point headings, providing point
headings in sets of three to create a
complete argument.*®

The overarching purpose of point
headings is to serve the reader, who
will use the brief as a tool, as well as ef-
fectively convey the whole argument.*
Effective point headings “give judges
[and their clerks] a glimpse of the facts
and law in the table of contents, state
why the advocate should win the case,
and tell judges where to go for more
information.”™

The basic techniques for crafting a
good point heading are fairly universal:
write complete declarative sentences,
keep them short, format them consis-
tently, don’t tell the court what to do,
avoid acronyms, and maintain subject/
verb proximity.*6 More advanced tech-
niques include: using vibrant, concrete
words and sentence structures; repeat-
ing key facts, key phrases, or themes
that appear throughout your argu-
ment; and using accessible typogra-
phy.*” Just like the hook in a good case
illustration, a point heading should
invite the reader to read on, and just
like a good statement of facts, a point
heading should lead the reader to the
outcome the writer desires by telling
a complete story.

Headings should not be a surprise.*®
“If a fresh reader would have no idea
what your headings mean or how they
fit together from reading them in iso-
lation, you aren’t getting all that you
can out of this tool.”® Because point
headings appear first in the table of
contents in an appellate brief, take the
opportunity to review them there.?® Do
they tell the whole story? Is there a suf-
ficient transition from one argument
or point to the next? Are they written
succinctly, maximizing the use of key
facts and phrases in a way that invites
the reader to engage? Have someone
else read them as well to confirm the
point headings are complete from a
fresh perspective. The importance
of good point headings cannot be
overstated, and the time invested in
writing and rewriting good headings
is time well spent.

Conclusion
Whether you are an experienced
legal writer, or just starting out, being

more mindful of the how in writing,
whether it be drafting a statement of
facts, case illustrations, or point head-
ings, can go a long way toward enhanc-
ing the work product you create. Take
the time to stop and consider whether
your writing takes full advantage
of the tools available, including the
basics upon which good legal writing
is built.Q
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