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AD VALOREM TAXATION OF TIME-SHARE
PROPERTIES: SHOULD TIME-SHARE ESTATES BE
SEPARATELY ASSESSED AND TAXED?

I. InTRODUCTION

The condominium concept’ of selling space is the most significant recent
form of real property ownership.? Forecasts estimate. that one-half of the United
States” population will be living in condominiums by the year 2000.®> The con-
dominium concept has been extended to include time-sharing ownership.* The
time-share format is a novel approach to real property ownership because it
adds the ‘‘fourth dimension’’’ of time to the traditional dimensions of height,
width, and depth involved in real property ownership.® Time-sharing generally
encompasses all forms of recurring, fractionalized usage of real property.” It is
a method of acquiring an exclusive right to periodically own, occupy, or use
a building or other structure.? :

The application of time-sharing to real property originated in Europe as

1. A property interest in a condominium is defined as a fee simple ownership in a unit of
a multiple unit building and an individual interest as tenant in common in the common arcas of
that building. Susskind v. 1136 Tenants Corp., 43 Misc. 2d 588, —, 251 N.Y.S.2d 321, 327
(Civ. Ct. 1964).

2. Mann & Pierce, Time-Share Interests in Real Estate: A Critical Evaluation of the Regulatory
Environment, 59 NoTRe Dame Law. 9, 9 (1983). See also Slette, Buping Time in Idaho: The Need to
Regulate the Timeshare Industry, 20 Ipano L. Rev. 103 (1984) (examines various state time-sharing
statutes and recommends a regulatory time-share plan for Idaho).

3. U.S. Der’r oF Housine & Ursan Dev., Questions Asour Conpominiums: WHAT To
Ask Berore You Buy (1977). See generally P. Ronan & M. REeskiN, REAL EstaTE TRANSACTION:
Conpominium Law anD Practice (1983) (a2 comprehensive analysis of condominium law).

4, Mann & Pierce, supra note 2, at 9. The term ‘‘time-sharing’’ was appropriated from the
computer industry. Gray, Pioneering the Concept of Time-Sharing Ownership, 48 St. Jonn’s L. Rev.
1196, 1197 (1974).

5. The term “‘fourth dimension’ is acutely descriptive when one considers that:

[O]riginally the concept of real property ownership applied to ownership of land. Later,
the concept was extended to encompass the ownership of the improvement of land. Then
real property ownership was extended even further to include the ownership of [a con-
dominium]}.... Time-sharing brings real property to the fourth dimension by adding time
as a divisible element that is ownable/possessable.

Pollack, Time-Sharing, or Time Is Money But Will It Sell?, 10 ReaL Est. L.J. 281, 282 (1981).

6. Mann & Pierce, supra note 2, at 20. *

7. Comment, Time-Share Condominiums: Property’s Fourth Dimension, 32 Me. L. Rev. 181, 184
(1980).

8. Se, e.g., Block, Regulation of Timesharing, 60 U. Der. J. Ure. L. 23 (1982); Davis, The
Second-Home Market, Time-Sharing Ownership — Legal and Practical Problems, 48 St. Jonn’s L. REev.
1183 (1973); Eastman, Time-Share Ownership: A Primer, 57 N.D.L. Rev. 151 (1981); Gunnar, Reg-
ulation of Resort Time-Sharing, 57 Or. L. Rev. (1978). Typically, the minimum purchase requirement
is one week per year. K. Conroy, VALUING THE TIME-SHARE ProPErRTY 1 (1981).

421
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early as 1957.° Time-sharing debuted in America in the early 1970s' but did
not significantly impact the American real estate market until 1976."" Beginning
in the mid-1970s, steadily increasing development, construction, and financing
costs made owning a vacation home economically impractical for most Amer-
icans.’”” As a result, recreational property sales declined.'* During this same
period, middle class America was becoming increasingly leisure oriented.’ Con-
sequently, the demand for vacation housing remained high."” Developers, re-
alizing second-home ownership was outside the financial grasp of most Americans,
found time-sharing was a viable alternative to vacation home ownership.'® The
time-share concept thus provided purchasers with affordable vacation oppor-
tunities which were otherwise unavailable.'” In addition, time-share purchasers
could acquire future vacations with present dollars to protect themselves against
inflating resort prices.”® The time-share concept spread like wildfire." The num-
ber of time-share projects increased from only three in 1973% to greater than
900 by 1983, while sales volume increased from a few million dollars to over
$1.2 billion during the same period.*

The dramatic nationwide growth of the time-share industry created the need

9. See, e.g., Pollack, supra note 5, at 283; Slette, supra note 2. at 104. See also Vogel, The
Tax Consequences of Time-Sharing, 10 J. Rear Est. Tax 323, 325 (1983) (time-sharing originated in
Switzerland in 1964). Time-sharing originated in Europe, where the Eurotel concept was established
for a chain of hotels constructed throughout Europe. Ellsworth, Condominiums Are Securities?, 2 REAL
Est. L.J. 694, 694 (1974). The Eurotel concept entitled room purchasers to periodic use of such
rooms. Pollack, supra note 5, at 283. Eurotel room purchasers were also granted guest privileges
at a discounted rate at all Eurotel hotels. /d. Proceeds derived from the Eurotel rental operations
were divided among Eurotel room owners and Eurotel management. Id. Time-sharing was further
refined when a Swiss Alp ski-resort introduced a program for the multiple ownership and use of
dwelling units. Note, Time-Share: The New Vacation Home, 29 Loy. L. Rev. 403 (1983). This creative
approach was designed to increase occupancy rates and provide reservation security for vacationers.
Vogel, supra, at 325.

10. Note, supra note 9, at 403.

11. Vogel, supra note 9, at 326.

12. Ser, e.g, Mann & Pierce, .upra note 2, at 10; Note, supra note 9, at 404; Comment,
supra note 7, at 182.

13. Slette, supra note 2, at 105.

14. Note, supra note 9, at 403.

15. Mann & Pierce, supra note 2, at 10.

16. Slette, supra note 2, at 105.

17. Vogel, supra note 9, at 326. Experts estimate that time-sharing can reduce vacation costs
of hotels and restaurants by as much as 60 percent. Time-Sharing of Resort Homes, U.S. News &
WorLb Rep., Mar. 14, 1977, at 49.

18. Vogel, supra note 9, at 326.

19. Miami Herald, Sept. 24, 1984, Business/Monday, at 1, col. 1.

20. Vogel, supra note 9, at 326.

21. Miami Herald, supra note 19, at 10. Condominiums in resort areas are the most common
use of time-sharing. Catalina, Real Estate Time-Sharing: Protecting the Buyer, 9 ReaL Est. L.J. 144,
146 (1980). Approximately 66 percent of the facilities used for time-share arrangements are con-
dominiums. Note, supra note 9, at 404. Hotels and motels constitute about 30 percent of the time-
share facilities. 7d.
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for state regulation.?? To date, twenty-five states have statutes which expressly
recognize time-sharing as a form of real property ownership.? Initially, state
condominium laws applied to time-sharing.?* However, a growing number of
states have subsequently enacted comprehensive legislation dealing solely with
time-sharing.?® Two proposed acts have been developed to assist state legislators
who are considering time-share legislation. The National Conference on Uniform
State Laws proposed the first model act, which is the Model Real Estate Time-
Share Act.? The second act is the Model Time-Share Ownership Act, adopted
by the Resort Time-Sharing Council of the American Land Development As-
sociation and the National Association of Real Estate Law Officials.?’

This Note traces the evolution of time-sharing as a form of real property
ownership and describes the various methods of creating time-share ownership
interests. It also analyzes the current state legislative approaches to the problems
involved in assessing time-share estates for ad valorem taxation purposes, fo-
cusing primarily on Florida’s legislative approach. This Note also suggests a
proposal which provides for a more equitable real estate valuation of Florida
time-share properties.

II. Forms oF TIME-SHARE OWNERSHIP INTERESTS

Time-share properties are commonly classified as either a fee or a non-fee

22. Mann & Pierce, supra note 2, at 11.

23. See Ara. Cope § 34-27-50 to -69 (1984); Ariz. Rev. StaT. ANN. § 32-2197 (1982); Ark.
Stat. Ann. §§ 50-1301 to -1338 (1983); CaL. Rev. anp Tax. Cobe § 998 (West 1983); Coro.
Rev. Stat. § 38-33-110 (1981); Conn. GeNn. Stat. AnN. §§ 42-103w- to -103bb (West 1985); Fra.
Stat. §§ 721.01-.28 (Supp. 1983); Ga. Cope Ann. §§ 85-1601(g) to -1646(g) (1984); La. Rev.
Srar. Ann. § 9:1131.1-.30 (West 1985); Me. Rev. STaT. Ann. tit. 33, § 591-94 (1983); Mich.
Comp. Laws Ann, § 559.110 (West 1982); Mo. Rev. Star. § 448.1-103 (1983) Nes. Rev. Star.
§§ 76-1701 to -1741 (1981); NEv. REv. StaT. § 119A.010-.20 (1983); N.C. Gen. StaT. §§ 93A-
39 to -57 (1983); Or. Rev. StaT. §§ 94.803-.991 (1983); 68 Pa. Cons. STAT. ANN. § 3403 (Purdon
1980); S.C. Cope Ann. §§ 27-32-10 to -230 (Law. Co-op 1984); S.D. CobptFiep Laws Ann. §§
43-15B-1 to -15B-7 (1983); Tenn. CobeE ANN. §§ 66-32-101 to -135 (1984); VT. STAT. ANN. tit.
32, § 3619 (1984); Va. Cope §§ 55-360 to -395 (1984); WasH. Rev. Cope Ann. §§ 64.36.010-
.903 (1985); W. Va. Cobe § 36-9-26 (1983).

24, Mann & Pierce, supra note 2, at 38. See also Catalina, supra note 21, at 146; Note, supra
note 9, at 404; supra text accompanying notes 9-11.

25. Se, e.g., ALa. Cope § 34-27-50 (1983); Ark. STaT. ANN. § 50-1301 (1983); Fra. StaT.
§ 721.01 (1981); Ga. Cope Ann. § 85-1601 (1983); Nes. Rev. Stat. § 76-1701 (1980); N.C. Gen.
Stat. § 93A-39 (1983); Tenn. CobE Ann. § 66-32-101 (1983).

26. See MopeL ReaL Estate Time Suare Act, 7A U.L.A. 269 (1979 & Supp. 1984) [here-
inafter cited as MRETSA].

27. Resort TiME-SHARING CounciL oF THE AM. Lanp Dev. Ass’N & THE NAT'L Ass’N oOF
ReaL Esvate License Laws OrriciaLs, MopeL TiMe-SHARE OwneRsHIP Act (1979) (cited in Com-
ment, Regulating Vacation Timesharing: An Effective Approach, 29 U.C.L.A. L. Rev. 907, 936 & n.135
(1982)).

28. W. IncersoLL, TueE Lecar Aspecrs oF REaL Estate TimesHARING 13 (1982). The pro-
portion of fec and nonfee time-share projects is estimated to be close to 55. Am. Lanp Dev. Ass’N,
Resort TiMESHARING Fact SHEET, OctoBer (1981).
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legal interest.” A fee time-share conveyance transfers a fractional fee ownership
interest in real property.? A non fee time-share conveyance merely transfers a
right to use and occupy real property for a certain period of time each year.”

A.  Fee Time-Sharing

Like traditional real property ownership, fee time-sharing encompasses all
the rights inherent in owning property, such as the right to sell, lease, devise,
or bequeath the interest.’ In essence, the fee time-share purchaser acquires fee
ownership in a time-share unit for a fixed period of time each year.’? The three
major ways to establish fee time-sharing of the unit are by tenancy-in-common,
by interval ownership, or by fee simple.

Under the tenancy-in-common approach, the time-share purchaser acquires
a deed granting an undivided interest as a tenant-in-commn with the other
purchasers of a given time-share unit. The actual time-sharing of the unit is
established by a recordable declaration which covenants that each time-share
unit co-owner agrees to limit their use to a specific possession period each
year.”’ The declaration further specifies the various rights and duties of each
tenant-in-common.* The declaration is contemporaneously recorded with the
deed,” and operates either as a covenant running with the land or as an
equitable servitude which binds future time-share purchasers.’

Interval ownership can also be used to establish a fee interest in a time-
share unit.*” This method is apparently the most popular form of fee time-share
ownership.” Interval ownership, like the tenancy-in-common approach, presup-
poses an existing conventional condomium capable of being fractionalized into
smaller interests.’ Interval ownership consists of an annually recurring estate

29. Though thorough discussion of time-share property formats is beyond the scope of this
Note, the reader is directed to further commentary on the topic. See generally K. Conroy, supra
note 8, at 1; Mann & Pierce, supra note 2, at 11; SLETTE, supra note 2, at 105.

30. Mann & Pierce, supra note 2, at 11.

31. Slette, supra note 2, at 105.

32. Id

33. K. Conroy, supra note 8, at 7.

34. Mann & Pierce, supra note 2, at 12.

35. Comment, supra note 7, at 185.

36. Note, New Ideas in the Vacation Home Market, 48 St. Joun’s L Rev. 1203, 1216 (1974).

37. See K. Conroy, supra note 8, at 7. The Uniform Condominium Act defines the interval
estate as:

[A] combination of (i) an estate for years in a unit, during the term of which utle to a

unit rotates among the time-share owners thercof, vesting in each of them in wrn for

periods established by a fixed recorded schedule, with the series thus established recurring
regularly until the term expires. coupled with (ii) a vested undivided fee simple interest

in the remainder in that unit, the magnitude of that interest having been established by

the declaration or by the deed creating the interval estate.
1A P. Ronan & M. Reskin, REaL EsTaTE TRANsSACTIONs: CoNDOMINIUM Law anp PracTice B-6 (1983)
(citing Unirorm Conpomintum Act § 4-103) (1980)), reprinted in Mann & Pierce, supra note 2, at 17

38. Pollack, supra note 5, at 285.

39. Comment, supra note 7, ax 201.
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for years coupled with an undivided fee simple future interest in remainder as
tenant-in-common with all other time-share unit owners.*® The future interest
in remainder becomes effective upon termination of the estate for years.*' This
method differs from the tenancy-in-common approach in that title and right to
possession are created by the same deed.** Consequently, a separate declaration
is not required to determine the right to occupancy.® Accordingly, immediately
upon legal conveyance, the interval ownership purchaser is entitled to exclusive
fee title for his possession period, whereas the tenant-in-common purchaser’s
possessory rights are not created until the declaration is recorded.*

A fee simple conveyance is the third method of establishing a fee interest
in a time-sharing unit.*® A fee simple time-share interest differs from the ten-
ancy-in-common and interval ownership methods because the fee simple pur-
chaser is not a joint owner of the property, but is the sole owner.* Thus, a
fee simple conveyance entitles the purchaser to all the property interests inherent
in traditional fee simple ownership.¥’

B." Non-fee Time-Sharing

In contrast to.fee time-sharing, the non-fee time-share purchase does not
receive legal title to the property.*® The non-fee time-share purchaser receives
only those rights that the developer specifically grants.* These rights typically
involve the right to use a time-share uhit and the surrounding premises.®® The
non-fee purchaser’s rights and interests terminate in accordance with the agree-
ment with the owner or developer.’! The three principal non-fee time-sharing
methods are the vacation license, the vacation lease, and club membership.5

The vacation license is the oldest form of time-sharing in the United States.?

40. K. Conroy, supre note 8, at 6. An example of an interval ownership conveyance might
resemble the following:

O grants to A Blackwood Condominium Unit One from 12:00 noon of the first day to

12:00 noon of the last day of Unit Week One as described in the Gondominium Decla-

rations, together with a remainder over in fee simple, as tenant-in-common with owners

of all the unit weeks as described in the Condominium Declarations.
Slette, supra note 2, at 107.

41, Mann & Pierce, supra note 2, at 17.

42, M.

43, Id.

44. Comment, supra note 7, at 202.

45, See generally Mann & Pierce, supra note 2, at 20; Roédhouse, Fractional Time Period Ownership
of Recreational Condominiums, 4 ReaL Est. L.J. 35, 48 (1975); Comment, supra note 7, at 211.

46. Mann & Pierce, supra note 2, at 20.

47. Id.
48. Crosson & Dannis, Time-Sharing Ownership in Resort Developments, 45 AppraisaL J. 165,
166 (1977).

49, Mann & Pierce, supra note 2, at 23.

50. K. Conroy, supra note 8, at 9.

51. Slette, supra note 2, at 108.

52, Caron & Kinsolving, Tax Considerations in Time-Share Development, 13 Sterson L. Rev. 25,
25 (1983). .

53. Mann & Pierce, supra note 2, at 23-24. )
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It is created by the transfer of a license from the time-share developer to the
purchaser.”® The license creates the purchaser’s right to periodically occupy a
given unit and use the surrounding premises during the period specified in the
vacation license contract.® The time-share project’s developers retain the fee
interest in the property.” Consequently, the vacation license is generally not
considered an interest in real property.”

A vacation lease ** purchaser acquires a lease in a unit for a specific time
period each year.” The vacation lease is conceptually similar to the vacation
license except that a vacation lease purchaser receives a recordable interest in
real property.®® This recordable interest is, in essence, a prepaid lease arrange-
ment similar to traditional real property leasehold arrangements.®’ However, a
vacation lease typically extends for less than a two week period.”

The least used non-fee time-share method is club membership.®* Club mem-
bership purchasers acquire a membership interest for a specified number of
years in a club or association which owns, leases, or manages the time-share
project.® The membership entitles the purchaser to the right to occupy a given
unit for a specified time period each year and the right to use the recreational
amenities available at the project.*®

Florida’s time-share assessment statute specifically deals with both fee and
non-fee time-share properties.® One time-share expert believes that ‘‘[c]urrent

4. Id
55. See Walsh, Licenses and Tenancies for Years, 19 N.Y.U. L.Q. Rev. 333 (1942) MRETSA
defines a time-share license as ‘‘a right to occupy a unit or any of several units during (5) or
more separated time periods over a period of at least (5) years....”” MRETSA § 1-102(18), 7A
U.L.A. 269, 273 (1979 & Supp. 1984).

56. Pollack, supra note 5, at 285.

57. Ingersoll, supra note 28, at 14.

58. The South Carolina Vacation Time Sharing Plans Act defines vacation time-sharing lease
plans as

wn

any arrangement, plan or similar devise, whether by membership agreement, lease, rental
agreement, license, use agreement, security or other means, whereby the purchaser receives
a right to use accommodations or facilities, or both, but does not receive an undivided
fee simple interest in the property, for a specific period of time during any given year,
but not necessarily for consecutive years, and which extends for a period of more than
one year.

S.C. Cobe AnN. § 27-32-10(9) (Law. Co-op. 1983).
59. See Mann & Pierce, supra note 2, at 35.
60. Slette, supra note 2, at 109.
61. Mann & Pierce, supra note 2, at 10.
62. Id.
63. K. Conrov, supra note 8, at 9.
64. See Pollack, supra note 5, at 285-86.
65. Id.
66. Fra. Star. § 192.037 (1983) in pertinent part provides that:
Fee time-share real property; taxes and assessments.—

(1) For purposes of ad valorem taxation and special assessments, the managing entity
responsible for operating and maintaining fee time-share real property shall be considered
the taxpayer as an agent of the time-share period titleholder.

(2) Fee time-share real property shall be listed on the assessment rolls as a single entry
for each time-share development The assessed value of each time-share development shall

https://scholarship.law.ufl.edu/flr/vol37/iss2/7
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experience within the timeshare industry indicates that most non-fee timeshare
properties have continued to be assessed and taxed in an equitable manner.”’?
However, because Florida’s time-share assessment statute relates to both fee
and non-fee time-share developments, the statute provides for inequitable treat-
ment of all Florida time-share properties.

ITI. StATE LEGISLATIVE APPROACHES TO AD VALOREM TAxATION oF TIME-
SHARE PROPERTIES

Ad valorem taxation is a method used for the taxation of real property and
is a percentage of the property’s assessed value.®® A significant amount of na-
tionwide discussion has occurred regarding whether each individual fee time-
share estate constitutes a separate estate or interest in real property for ad
valorem taxation purposes.®® Most time-share developers feel that an appraisal
method that individually assesses each time-share estate significantly overstates
the actual property value of the time-share project.”

An ad valorem taxation system’s legitimacy and credibility depends upon
an equitable assessment system.” Uniform treatment of time-share properties
for assessment purposes would greatly bolster the credibility of time-share as-
sessments.”? To date, thirteen states have enacted specific legislation pertaining
to time-share properties’ ad valorem assessment.” No consensus exists among

be the value of the combined individual time-share periods or time-share estates contained

therein.

A time-share estate is defined as ‘‘a right to occupy a time-share unit, coupled with a frechold
estate or an estate for years with a future interest in a time-share property or a specified portion
thereof.”” Id. § 721.05(24). A time-share period is defined as “‘that period of time when a purchaser
of a time-share plan is entitled to the possession and use of the accommodations or facilities, or
both, of a time-share plan.”” Id. § 721.05(27). Further, a time-share plan is defined as:

[Alny arrangement, plan, scheme, or similar device, other than an exchange program,

whether by membership, agreement, tenancy in common, sale, lease, deed, rental agree-

ment, license, or right-to-use agreement or by any other means, whereby a purchaser, in
exchange for a consideration, receives ownership rights in or a right to use accommodations

or facilities, or both, for a period of time less than a full year during any given year,

but not necessarily for consecutive years, and which extends for a period of more than 3

years.

Id. § 721.05(28).

67. Conroy, Assessing the Fee Timeshare Property, 16 Assessors J. 67, 69 (1981).

68. Youngman, Defining and Valuing the Base of the Property Tax, 58 Wasn. L. Rev. 713, 715
(1983).

69. E.g., Slette, supra note 2, at 112; Note, supra note 9, at 432; Miami Herald, May 1,
1983, at 29H, col. 1; Orlando Sentinel, Dec. 22, 1982, at C-1, col. 1; Sarasota Herald Tribune,
Oct. 13, 1982, at 3-B MI, col. 2.

70. Sec supra note 69.

71. Schwartz & Wershow, Ad Valorem Assessments in Florida—Recent Developments, 36 U. Miami
L. Rev. 67, 68 (1981).

72. IHd. at 68.

73. Se Ark. Stat. Ann. § 50-1305 (1983); CaL. Rev. & Tax. Cope § 998 (West 1983);
Coro. REev. Star. § 38-33-110 (1981); Fra. StaT. § 192.037 (1983); GA. CopE ANN. § 85-1604q(c)
(1983); Hawan Rev. Stat. § 514E-3 (Supp. 1981); La. Rev. Stat. AnN. § 9:1131.9 (West 1983);
Me. Rev. Stat. AnN. tit. 33, § 593(2) (1983); Nes. Rev. Star. § 76-1704 (1980); Tenn. Cobe
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these states as to the best method of assessing time-share properties for real
estate taxation purposes.”

The Arkansas,”” Georgia,’® Nebraska,”” Tennessee,’® Virginia,’® and West
Virginia®® statutes specify that each time-share estate constitutes a separate estate or
interest in property except for ad valorem taxation purposes. The Georiga,?® Virginia,®
and West Virginia® statutes provide further that each fee time-share unit’s real prop-
erty shall be assessed as if a single taxpayer owned the unit. Hawaii,®* California®

ANnN. § 66-32-103(b) (1983); V1. StaT. AnN. tit. 32, § 3619(b) (Supp. 1984); Va. Cobe § 55-
363(B)-(C) (1983); W. Va. CopE § 36-9-26 (Supp. 1984).

74. See infra text accompanying notes 75-89. MRETSA specifies that ““[Ejach time-share estate
constitutes for all purposes a separate estate in real property. Each time-share estate [other than
a time-share estate for years] must [not] be separately assessed and taxed.”” MRETSA § 1-103(b),
7A U.L.A. 269, 275 (1979 & Supp. 1984). Hence, MRETSA provides for optional treatment as
to whether time-share estates are also separate estates for purposes of assessment and taxation. See
id.

75. ARrk. Stat. Ann. § 50-1305 (1983) provides that ‘‘each Time-Share Estate constitutes for
purposes of title a separate estate or interest in property except for real property tax purposcs.’

76. Ga. Cope AnN. § 85-1604q(c)-(d) (1983) provides that:

(c) For purposes of title, each time-share estate constitutes a separate estate or interest in

property except for real property tax purposes.

(d) For purposes of local real property taxation, each time-share unit, other than a unit opcrated

for time-share use, shall be valued in the same manner as if such unit were owned by a single

taxpayer. The total cumulative purchase price paid by the time-share owners for a unit shall not

be utilized by the commissioner of revenue or other local assessing officers as a factor in deter-

mining the assessed value of such unit. A unit operated as a time-share unit, however, may

be assessed the same as other income-producing and investment property. Tax records in a

time-share unit shall be in name of the association or the managing agent.

77. Nes. Rev. Star. § 76-1704 (1980) specifies that: “‘Each time-share estate constitutes for
purposes of title a separate estate or interest in property except for real property tax purposes.’

78. Tenn. Cobe ANN. § 66-32-103(b) (1983). See supra note 77 for identical text.

79. Va. Cobe § 55-363(B)-(C) (1983). See supra note 76 for similar text.

80. W. Va. Cope § 36-9-26 (Supp. 1984). See supra note 76 for similar text.

81. See supra note 76 and accompanying text.

82. See supra note 79 and accompanying text.

83. See supra note 80 and accompanying text.

84. Hawan Rev. Star. § 514E-(2)-(3) (Supp. 1981).

-(2) Status of time share plan property. The temporal division of an interest in real
property shall not, in and of itself, affect its status as real property.
-(3) Taxation. (a) The plan manager, if any, shall be primarily liable for the payment

of real property taxes due on the time share units under his authority. The liability of

the individual owners of the units, or temporal division thereof, for real property taxes,

shall be primary to all parties except the plan manager.
Id.

85. CaL. Rev. & Tax. Cobe § 998 (West 1983).

(a) The full value of a timeshare estate or a timeshare use subject to tax under this division

shall be determined by finding the real property value of the interest involved and shall

not include the value of any nonreal property items, including, but not limited to, vacation
exchange rights, vacation conveniences and services, and club memberships. Accordingly,

the full value of a timeshare estate or timeshare use may be determined by reference to

resort properties, condominiums, cooperatives, or other properties which are similar in size,

type, and location to the property subject to timeshare ownership and are not owned on
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Colorado,® Louisiana,?” Maine,®® and Vermont?®® take a different approach to assess-
ing time-share properties. Under these statutes time-share interests constitute separate
estates in real property and are separately assessed and taxed.%®

In Florida, the development and sale of time-share properties is an important
and growing segment of the real estate industry.” Florida has the largest number
of time-share projects in the country.®? Certainty and uniformity in the as-

a timeshare basis. The aggregate assessed value of all the timeshare estates or uses relating

to a single lot, parcel, unit or other segment of real property shall be determined by adding

(1) the fair market value of the similar lot, parcel, unit, or other segment not owned on

a timeshare basis, and (2) an amount necessary to reflect any increase or decrease to the

market value attributable to the fact that the property is marketed in increments of time,

or by any alternate method which will determine the real property value without regard
to any nonreal property items which may be included.
Id.

86. Coro. Rev. Start. § 38-33-110 (1981).

87, La. Rev. Stat. AnN. § 9:1131.9 (West 1983).

(A). All kinds of taxes and special assessments authorized by law shall be assessed against

the timeshare property as a single entity unless the timeshare property is subject to the

Louisiana Condominium Act, R.S. 9:1121.101 et seq., in which case the taxes and special

assessments shall be assessed as provided in R.S. 9:1121.105. Each owner shall pay the

taxes and assessments in the same ratio as they share the timeshare expenses.

(B). The timeshare association, through its managing entity, shall collect each owner’s share

of the taxes or special assessments and shall have responsibility for its payment. For purposes

of R.S. 9:1131.22, each owner’s share of the taxes or special assessments shall be deemed
an assessment for a timeshare interest expense.

(C). The assessed value of the timeshare unit subject to a condominium declaration shall not

exceed the assessed value of a comparable apartment, condominium unit, dwelling, or other

accommodation that is not the subject of a timesharing plan.
Id. § 9:1131.9(A)-(C).

88. Me. Rev. Stat. Ann. tit. 33, § 593(2) (1983). “Each time-share estate constitutes for
all purposes a separate estate in real property. Each time-share estate shall be separately assessed
and taxed.”” Id.

89. Vr. StAT. ANN. tit. 32, § 3619(b) (Supp. 1984).

With respect to property taxes, both real and personal, on time-share projects, each
property owner of a time-share estate shall be liable for the payment thereof to the town.
However, the owners’ association, corporation, or whatever entity is authorized by the
project instruments to manage the common property, shall be the agent of the time-share
cstatec owners for the payment of property taxes from the individual owners to the town.
The town shall set in the grand list as real estate the units and common property of the
project of which the time-share estates are a part and shall list the entire property to the
association, corporation, or whatever entity is authorized by the project instruments to
manage the common property, which entity assumes the rights and liabilities of any owner
of property in the grand list. However, with respect to each other, each owner of a time-
share estate shall be responsible only for a fraction of such assessments, property taxes,
both real and personal, and charges proportionate to the magnitude of his undivided interest
in the fee to the whole estate of which he is a part, as covered in the association’s,
corporation’s or entity’s bylaws or other project instruments.

Id.

90. See supra notes 84-89 and accompanying text.

91. Miami Herald, supra note 19, at 1, col. 1.

92. Id.
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sessment of time-share projects is essential to their continued development in
Florida.?® The remainder of this Note will analyze the ad valorem taxation of
Florida time-share properties. It will demonstrate that for purposes of real prop-
erty taxation, time-share estates should not constitute a separate estate in prop-
erty. This Note will also recommend legislative and administrative options which
would permit a more equitable assessment of time-share properties.

IV. Tue FrLoripa ArproacH TO AD VALOREM TAXATION OF TIME-SHARE
PRrROPERTIES

Florida local governments rely on ad valorem taxes as their primary source
of revenue.® Article VII of the Florida Constitution requires that the quintes-
sential equitable standard for assessing real property is the just valuation of all
land parcels.” The Florida Supreme Court defined just value as being legally
synonymous with fair market value.®® The court defined fair market value as
the amount a willing purchaser would pay to a willing seller.®” Thus, property
appraisers must consider the real estate market when valuing time-share units.

Property appraisers have wide discretion in property valuation and their
assessments are presumed correct.®® This presumption, however, is rebuttable.”
For a valuation, the appraiser must separately examine each land parcel in the
light of all relevant factors affecting the land’s present market value to arrive
at a just assessment.'® Florida Statutes section 193.011'' establishes eight cri-

93. Miami Herald, supra note 69, at 29H, col. 1.

94. Schwartz & Wershow, supra note 71, at 67.

95. Fra. Const. art. VII, § 4. “By general law, regulations shall be prescribed which shall
secure a just valuation of all property for ad valorem taxation....”” Id.

96. Walter v. Schuler, 176 So. 2d 81 (Fla. 1965). See also St. Joe Paper Co. v. Brown, 223
So. 2d 311 (Fla. 1969) (fair market value is the guage by which all methods of valuation, statutory
or otherwise, must be measured).

97. Walter v. Schuler, 176 So. 2d 81, 85-86 (Fla. 1965). Se¢ also Bystrom v. Valencia Center,
Inc., 432 So. 2d 108 (Fla 3d D.C.A. 1983).

98. Dean v. Palm Beach Mall. Inc., 297 So. 2d 298 (Fla. 1974).

99. Id.

100. Schwartz & Wershow, supra note 71, at 68.

101. Fra. Star. § 193.011 (1983).

Factors to consider in deriving just valuation—

In arriving at just valuation as required under s. 4, art. VII of the State Constitution,
the property appraiser shall take into consideration the following factors:

(1) The present cash value of the property, which is the amount a willing purchaser would
pay a willing seller, exclusive of reasonable fees and costs of purchase, in cash or the im-
mediate equivalent thereof in a transaction at arm’s length;

(2) The highest and best use to which the property can be expected to be put in the im-
mediate future and the present use of the property, taking into consideration any applicable
local or state land use regulation and considering any moratorium imposed by executive order,
law, ordinance, regulation, resolution, or proclamation adopted by any governmental body
or agency or the Governor when the moratorium prohibits or restricts the development or
improvement of property as otherwise authorized by applicable law;

(3) The location of said property;

(4) The quantity or size of said property;

(5) The cost of said property and the present replacement value of any improvements thereon;

https://scholarship.law.ufl.edu/flr/vol37/iss2/7
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teria that an appraiser must consider when assessing real property, The criterion
dealing with the present case value of the assessed property!®? is of particular
importance because the price at which comparable property is bought and sold
is generally the best indicator of fair market value,!?

As noted earlier, the addition of the fourth dimension of time to real property
ownership has made time-sharing a unique member of the real property family,!®
Responding to this dimension, in 1981 the Florida Legislature enacted the Flor-
ida Real Estate Time-Sharing Act,'® which recognized the time-share concept
and established procedures for the creation, sale, and operation of time-sharing
plans.'® This Act, however, did not address the ad valorem taxation of time-
share real property.'” Following considerable statewide debate on this issue,!%
the Florida Legislature in 1983 enacted section 192.037 to establish guidelines
for the assessment of time-share properties.'® Section 192.037 specifies that ‘‘the
assessed value of each time-share development shall be the value of the combined
individual time-share periods or time-share estates contained therein.’’'!®

Many Florida county property appraisers have interpreted section 192.037
as requiring a separate assessment of each individual time-share estate.!'! Be-
cause the buying and selling price of comparable property is generally the best
indicator of fair market value,''? property appraisers are using each individual
time-share estate’s sale price or purchase price as the basis upon which the real
property tax is calculated.'”® This methodology is commonly referred to as the

(6) The condition of said property;

(7) The income from said property; and

(8) The net proceeds of the sale of the property, as received by the seller, after deduction
of all of the usual and reasonable fees and costs of the sale, including the costs and expenses
of financing, and allowance for unconventional or atypical terms of financing arrangements.
When the net proceeds of the sale of any property are utilized, directly or indirectly, in the
determination of just valuation of realty of the sold parcel or any other parcel under the provi-
sions of this section, the property appraiser, for the purposes of such determination, shall
exclude any portion of such net proceeds attributable to payments for houschold furnishings
or other items of personal property.

I,
102. Id. § 193.011(1).
103. Southern Bell Tel. & Tel. Co. v. County of Dade, 275 So. 2d 4, 9 (Fla. 1973).
104, See supra notes 5-9 and accompanying text.
105. Fra. Stat. § 721.01-.28 (1983).
106. Id. § 721.02.
—The purposes of this chapter are to:
(1) Give statutory recognition to real property time sharing in the state,
(2) Establish procedures for the creation, sale, and operation of time-sharing plans,
(3) Require every time-sharing plan offered for sale or created and existing in this state to
be subjected to the provisions of this chapter.
Id.

107. See id. § 721.01-.28.
108. Supra note 69 and accompanying text.
109. Fra. StaT. § 192.037 (1983). See supra note 66 for text of statute.
110. Fra. Stat. § 192.037 (1983).
111, Conroy, supra note 67, at 70. Sec also Miami Herald, supra note 69, at 29H, col. 1.
112. Southern Bell Tel. & Tel. Co. v. County of Dade, 275 So, 2d 4, 9 (Fla. 1973).
113.  Sec Conroy, supra note 67, at 70.
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gross sellout method.'* Consequently, the gross dollar volume of each individual
time-share estate sale or purchase prices becomes the basis for the assessed value
of a time-share development.'"® This particular assessment methodology signif-
icantly magnifies the real estate value and corresponding ad valorem tax on
time-share developments. This valuation method fails to separate the real estate
components from the non-real estate components inherent in a time-share es-
tate’s acquisition and ownership.''®

For example, in 1983, industry time-share estate rates averaged $6,000 per
week. This means a typical newly-constructed time-share unit that would sell
for $75,000 as a single-owner condominium could be sold for $300,000 as a
time-share unit divided into fifty separate time-share estates.!'” Hence, the prop-
erty appraiser’s starting point for the taxable value of a fifty unit time-share
development would be $15,000,000, as opposed to $3,750,000 if the development
was appraised as a single-owner condominium development. According to the
classical definition of fair market value, the $6,000 weekly purchase price rep-
resents the fair market value of the time-share estate.''® Thus, $6,000 is the
amount that a willing purchaser would pay to a willing seller. Additionally,
the real property must be assessed at 100 percent of fair market value,'"” which
is determined by considering the eight factors enumerated in section 193.011
of the Florida Statutes.' Accordingly, property appraisers appear justified in
using the summation of the individual sales prices, or the gross sell-out method,
as the basis for assessing time-share properties.!'?!

The property appraiser must also consider the eight criteria set forth in
section 193.011.'2 The eighth criterion of Section 193.011 is of particular im-
portance. This criterion requires the property appraiser to deduct all the usual
and reasonable costs associated with the sale of real property from the net
proceeds the property seller received and to exclude from the proceeds any
payments for household furnishings or other items of personal property.’?* Ac-
cordingly, for a just valuation of time-share properties the appraiser must ana-
lyze the gross sale price to adjust for usual and reasonable costs of sale.
Additionally, the appraiser must separate the real estate components from the
personal property components that comprise the sale price."” A time-share es-
tate’s sale price includes the following four items: the value of intangible benefits
associated with time-share ownership; the value of personal property within the

114.  Kirby, Appraisal of Timeshare Resort Conversions, 50 AppraisaL J. 417 (1982).

115, Id. at 420.

116. Conroy, supra note 67, at 67.

117. Miami Herald, supra note 69, at 29H, col. 1.

118.  See supra notes 98-100 and accompanying text.

119.  District School Bd. v. Askew, 278 So. 2d 272 (Fla. 1973). See generally Deltona Corp v
Bailey, 336 So. 2d 1163 (Fla. 1976); Burns v. Butscher, 187 So. 2d 594 (Fla. 1966); Walter v
Schuler, 176 So. 2d 81 (Fla. 1965).

120. Fra. Star. § 193.011 (1983). Sce supra note 101 for text of statute.

121. Conroy, supra note 67, at 70.

122.  Fra. Star. § 193.011 (1983). Sce supra note 101 for text of statute.

123. Fra. Star. § 193.011(8) (1983). See supra note 101 for text of statute.

124. Fra. Stat. § 193.011(8) (1983).
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unit; the value attributable to marketing, advertising, and other operating costs;
and the fractional value of the real property.'®

A. Intangible Benefits

Time-sharing has been described as ‘‘the middle-class answer to expensive
second-home vacations.”’!? Time-share purchasers pay a premium for the in-
tangible benefits of affordable, unique, and convenient vacation opportunities.'?’
Time-share plans offer many intangible benefits including guaranteed access to
recreational amenities such as sailboats, golf courses, and tennis courts, and
customer and administrative services.'® An additional convenience of the time-
share concept is that it provides time-share purchasers with vacation security

"at fully equipped accommodations.? The time-share purchaser is able to pur-
chase future vacations with present dollars.’® Probably the most attractive in-
tangible benefit of many time-share projects is the opportunity to participate
in time-share exchange programs.!

Computerized exchange networks have made 2 major contribution to the
growth of time-sharing.® Thesé networks help time-share owners swap their
week(s) with owners at other time-share developments.'*® Hence, if a time-share
owner at a Miami Beach, Florida, resort grows tired of vacationing in Florida
and would rather vacation in Rio de Janeiro, Brazil, the networks will try to
arrange a favorable swap.'?* Developers usually register their projects with these
networks, and many have organized their own networks.'*® The availability of
exchange opportunities makes time-sharing a more marketable and attractive
concept.*® Consequently, purchasers are willing to pay a premium in the time-
share sale price for the ability to participate in time-share vacation exchange
programs. '3’

The portion of a time-share estate’s gross sale price to the value of intangible
benefits should not be subject to assessment for ad valorem taxation purposes.'
Only land, buildings, fixtures and all other improvements to land are subject

125. Conroy, supra note 67, at 72.

126, Miami Herald, supra note 19, at 1, col. 1.

127. Conroy, supra note 67, at 72.

128. K. Conroy, supra note 8, at 12.

129. Conroy, supra note 67, at 72,

130. Vogel, supra note 9, at 326.

131. Miami Herald, supra note 19, at 10, col. 1.

132. K. Conroy, supra note 8, at 29. The largest time-share exchange network is Resort
Condominium International (RCI) based in Indianapolis. Miami Herald, supra note 19, at 10, col.
1. In 1983 RCI arranged swaps for 77,362 of its members at 723 resorts in its network. RCI has
334,570 members. The second largest exchange network is Interval International, based in Miami,
with 138,168 members. Id.

133. Miami Herald, supra note 19, at 10, col. 3.

134. Id.

135. K. Conrov, supra note 8, at 30.

136. Miami Herald, supra note 19.

137. See K. Conroy, supra note 8, at 29-31. .

138. Conroy, supra note 67, at 72.
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to ad valorem taxation.'” The California Legislature, through section 998 of
the California Statutes, recognized that a significant portion of a time-share
estate’s purchase price is attributable to intangible rights and services which
are not real property and that such rights should not be assessed for ad valorem
taxation purposes.'™ Consequently, section 998 provides that the real property
taxable value of a time-share estate shall not include the value of non-real
property items, such as vacation exchange rights, vacation conveniences and
services, and club memberships.'*!

Unlike the California Statutes, neither section 192.037'*2 nor section 193.011
of the Florida Statutes'’ requires the separation of intangible benefits, such as
vacation exchange rights, from the real property components to achieve a just
valuation for ad valorem taxation purposes. Thus, Florida property appraisers
have no statutory guidelines to justify separating the value of intangible benefits
from the real property value.'* Consequently, by not adjusting a time-share
estate’s gross sale proceeds by deducting the premium paid for intangible ben-
efits, the real property value of the time-share estate is significantly overstated.'*

Arguably, the second criterion of section 193.011 addresses the intangible
benefits attributable to time-sharing.'*® This provision provides that the property
appraiser consider the highest and best use to which real property can be

139. Fra. Stat. § 192.001(12) (1983). ‘‘ ‘Real property’ means land, buildings, fixtures and
other improvements to land.”” Id.
140. Car. Rev. & Tax. Cope § 998 (West 1984).
1983 Legislation.
Sections 1 and 3 of Stats. 1983, c. 1110, provides:

Sec. 1. The Legislature finds that the development and sale of timeshare interests is an
important and growing segment of the real estate industry in California and that certainty
and uniformity in the assessment of such interests is important to the continued development
of timeshare projects in this state.

The Legislature also finds that a significant portion of the purchase price of a timeshare
interest may be attributable to features and services that are not real property, in addition
to the ownership of real property. These nonreal property items may include vacation ex-
change rights, facation conveniences and services, club memberships, and other intangible
rights and services which are not real property and are not subject to assessment for property
tax purposes.

It is, therefore, the intent of the Legislature in enacting this act to provide uniformity
and certainty in the assessment of timeshares by providing a method for valuing timeshare
interests which identifies only that portion of the interest constituting real property subject
to property tax in accordance with Article XIII and Section 1 of Article XIII A of the Califor-
nia Constitution.

Sec. 3. The Legislature finds and declares that Section 2 of this act is declaratory of, and
not a change in existing law. It is the intent of the Legislature in enacting this act to clarify
the application of existing law and provide uniformity and certainty in the assessment of timeshare
estates and uscs.

Id.

141. Id.

142. Fra. Stat. § 192.037 (1983). Sce supra note 66, for text of the statute.

143. Fra. Stat. § 193.011 (1983). Sce supra note 101, for text of the statute.

144. See Fra. Stat. § 192.037 (1983); id. § 193.011.

145.  Supra notes 126-44 and accompanying text.

146. Fra. Start. § 193.011(2) (1983). Sce supra note 101 for text of statute.

al
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expected to be placed.'¥ Hence, the intangible benefits inherent in the time-
share concept could be attributed to placing the real property in its highest and
best use."®

B. Personal Properiy

The majority of time-share units come equipped with a sizeable amount of
personal property.'*® Time-share units typically contain furniture, household ap-
pliances, and other amenities such as towels, sheets, and utensils.’® A time-
share estate’s sale price thus includes the pro rata value of the personal property
provided in the time-share unit.!!

Florida’s time-share assessment statute does not specifically provide for the
pro rata separation of the value of personal property items from the value of
real property components."”? Section 193.011(8), however, mandates that the
property appraiser exclude that portion of the sale price attributable to payments
for household furnishings or other items of personal property.'® Consequently,
for ad valorem taxation purposes, adequate existing guidelines are available to
provide for the separate treatment of personal property items provided in a
time-share unit.”®* Florida property appraisers must consider the pro rata value
of the personal property provided in each time-share unit.'**Hence, a meth-
odology which employs the summation of the time-share estate sale prices should
not overstate the real property value of the time-share development attributed
to the value of the personal property items furnished in each unit.!*

C. Marketing Costs

Marketing costs associated with time-sharing are significantly higher than
the real property industry norm.'”” By adding the fourth dimension of time to
real property ownership, a typical condominium unit can be temporally frac-
tioned into fifty time-share periods.'*® A fifty unit time-share project developer
is faced with marketing 2500 separate property interests.’®® In contrast if the
project is put to normal condominium use, the developer need only market fifty

147. Fra. Stat. § 193.011(2) (1983).

148. Id. -

149. Vogel, supra note 9, at 324. “‘Each unit is fully equipped with such luxuries as furniture,
china, plants, paintings, washer-dryers, and woodstoves. They may also provide access to saunas,
Jacuzzis, swimming pools, tennis and racquetball courts, and perhaps access to an ocean or a ski
slope.”” Id.

150. Id.

151. Conroy, supra note 67, at 72.

152. See Fra. Stat. § 192.037 (1983). See supra note 66 for text of statute.

153. Fra. Srtar. § 193.011(8) (1983). Ses supra notes 108 & 123 and accompanying text.

154, Fra. StaT. § 193.011(8) (1983).

155. Id.

156. Id.

157. Pollack, supra note 5, at 287.

158, Id. at 282. Time-sharing makes it possible to divide a condominium deed into 52 slices,
Usually two weeks per year are reserved for cleaning and maintenance purposes. Id. at 286.

159. The 2500 separate property interests figure is determined by multiplying the 50 units by
50 weekly time-share estates per unit.
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separate property interests.'® Due to the temporal division of property, mar-
keting costs range from thirty-five to sixty-five percent of the actual time-share
estate purchase price as compared to five to ten percent of the purchase price
for other forms of real property ownership.' Common sense economics dictate
that a significant portion of the time-share estate purchase price is directly
attributed to covering these enormous marketing costs.'®® An assessment meth-
odology which fails to adjust the gross sales volume to reflect the enormous
marketing costs that are unique to the time-share concept will drastically ov-
erstate the development’s real property value.'®

Florida’s time-share assessment statute does not specifically recognize the
marketing costs associated with selling time-share properties.’®* Florida Statute
sections 193.011(8), however, does specify that the property appraiser must
consider the net proceeds derived from the real property sale after ‘‘deduction
of all of the usual and reasonable fees and costs of the sale.”’'* Such usual
and reasonable fees and costs typically include reasonable attorney’s fees, bro-
ker’s commissions, documentary stamp costs, survey costs, appraisal fees, and
title insurance costs. Internal expenditures such as marketing costs are generally
not included within the scope of this section.'*® Thus, the Florida real property
assessment statutes do not recognize the exorbitant internal expenditures in-
curred while marketing time-share properties.'® Some Florida county property
appraisers have recognized this injustice and have been willing to subtract mar-
keting cases from a time-share estate’s gross purchase price when setting as-
sessments.'*® Without statutory or administrative authority, however, no guarantee
exists that appraisers throughout the state will consistently adjust the purchase
price to reflect the costs associated with marketing time-share properties.'®

By failing to consider the enormous marketing costs associated with selling
and promoting time-share estates, the Florida Statutes ignore the uniqueness
of the time-share concept.’” The time-share estate is, in essence, a consumer
product of which real estate is just one component.'”! By temporally dividing
the time-share product into numerous slices of real property ownership the time-
share concept closely resembles a retail operation that is marketing future va-
cations.'”? The costs associated with marketing these temporal slices are con-

160. The 50 separate property interests are simply the 50 condominium units.

161. Vistana Time-Sharing, Inc. v. Housman, Orange County Property Appraiscr, No 82-
13027 (Fla. 9th Cir. Ct. 1984). See generally K. Conroy, supra note 8, at 15; Pollack, supra note
5, at 287-88; Miami Herald, supra note 69, at 29H, col. 1.

162. Miami Herald, supra note 69, at 29H, col. 1.

163. Id.

164. See Fra. Star. § 192.037 (1983). See supra note 66 for text of statute.

165. Fra. Star. § 193.011(8) (1983). See supra note 123 and accompanying text.

166. Proposed Rule 12D-6.06(4)i), 9 FLa. Apmin. WeekLy 3042 (Nov. 10, 1983).

167. Fra. Star. § 192.037 (1983) (sce supra note 66 for text of statute); 1d. § 193 011(8) (scc
supra note 101 for text of statute).

168. Miami Herald, supra note 69, at 29H, col. 1.

169. Id.

170. See supra notes 158-69 and accompanying text.

171. Conroy, supra note 67, at 72.

172, Id.
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siderably higher than the costs associated with marketing houses, apartments,
or condominiums.'”™ As such, marketing expenses are usual and reasonable costs
inherent to the time-share concept.'”* Failure to adjust a real property appraisal
to reflect these marketing costs results in an improper assessment of a time-
share developer’s business acumen and enterprise.'” )

D. Real Property

Real property subject to ad valorem taxation includes land, buildings, fix-
tures and all other improvements to land.'”® The proportional cost of the real
property is the only factor of the time-share package that should be the basis
for calculating time-share properties’ ad valorem assessment.'”” By recognizing
each individual time-share estate as a separate taxable interest in property, the
tax appraiser, in arriving at just valuation, is confronted with the task of eq-
uitably proportioning that fraction of the time-share estate purchase price at-
tributable to the real property value.!”

To alleviate the difficulties of quantifying a time-share estate’s real property
value the Florida Department of Revenue Proposed Rule 12D-6.06 of the Flor-
ida Administrative Code.!'” Rule 12D-6.06 prescribed a methodology to assist
real property appraisers in the assessment of time-share properties.'®® The pro-
posed rule specifically mandated that only the pro rata value of the personal
property included in the sale and the value attributable to unusual terms of
seller financing at less than market rates should be deducted from the time-
share estate selling price.'® Thus, intangible benefits associated with time-share
ownership were not deductible from the selling price.'®? Additionally, the pro-

173. See supra note 163 and accompanying text.

174. Miami Herald, supra note 69, at 29H, col. 1.

175. Id.

176. Fra. Stat. § 192.001(12) (1983). See supra note 139 for pertinent text of the statute.
177. Conroy, supra note 67, at 73.

178. IHd.
179. Proposed Rule 12D-6.06, 9 FLa. Apmin. WeekLy 3041-43 (Nov. 10, 1983).
180. IHd.

181. Id. at 3042 (Proposed Rule 12D-6.06(4)(f)-(g))-

(f) Deductions should be made from the selling price for personal property included in
the sale. The tangible personal property return of the managing entity is usually the best
evidence of the cost of the tangible personal property in the units. The property in each
unit divided by the number of periods that exist in the unit will give the value attributable
to cach unit.

(g) If there are unusual terms of sale involving seller-financing as less than market rates,
an adjustment may be made to a cash equivalency. If the financing is made by a third party,
even though guaranteed by the developer, no adjustments should be made for unusual terms
of sale, as the developer receives cash at closing.

Id,
182. Id. (Proposed Rule 12D-6.06(4)(h)).

(h) Developers of time-share properties will frequently claim that “‘all’’ they are selling
is a prepaid vacation, and not an interest in land, therefore all of the so-called ‘‘intangible
benefits” of time-share ownership should be deducted, leaving a value of the time-share
periods in a particular apartment or property what the value of the unit would be if sold
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posed rule prescribed that the seller’s marketing costs were not included within
section 193.011(8)’s definition of usual and reasonable costs of sale.’® Thus,
the proposed rule would have included marketing costs and intangible benefits
in the assessed value of time-share properties.

Florida time-share developers staunchly opposed this proposed rule and filed
numerous petitions for an administrative determination on its validity.’ The
Florida time-share industry opposed proposed Rule 12D-6.06 because the rule
was an administrative attempt to substantiate the appraisal methodology which
uses the gross sellout value as the basis for calculating the ad valorem tax
assessment.'s Time-share developers strongly believe that an assessment meth-
odology that includes the value attributable to intangible benefits and marketing
costs will significantly overstate the real property value of time-share proper-
ties.'® Subsequent to this heated protest, the Department of Revenue withdrew
the proposed rule.'®

V. Prorosar. For A More EQUITABLE SYSTEM

The Florida system of ad valorem taxation of time-share properties does not
achieve a just valuation of real property as required under article VII of the
Florida Constitution.'® Current assessment statutes and administrative rulings

not subject to the time-share periods. All of the benefits of ownership of time-share property

with the exceptions of the nonassessable items listed above are attributes of property own-

ership and are real property. That same ‘‘bundle of rights’” can be sold by the owner of
the time-share estate to another, which is the fundamental basis of appraisal according to

the market.

Id.

183. Id. (Proposed Rule 12D-6.06(4)(i)).

(i) Subsections 193.011(1) and (8), F.S., require consideration of costs and expenses

of sale in arriving at ‘‘just (market) value.”” Any developer has marketing costs and expenses

(newspaper ads, give-aways, etc.). However, such internal expenditures as promotional or

advertising costs incurred by a seller prior to the time the contract for sale is executed

are not included within the definition of costs and expenses of purchase and sale as used

in Section 193.011, F.S. This can easily be shown, since the owner of a time-share period

is free to sell it on the open market, and will incur none of the expenses involved with

the large-scale sales effort and promotion. Under no circumstances must the criteria found

in subsections (1) and (8) be applied in any manner that would result in an appraisal of

a time-share period at less than ‘‘just valuation.”

Id. at 3042-43.

184. See 9 Fra. Apmin. WeekLy No. 51, at 3487 (Dec. 23, 1983); 9 Fra. Apmin. WEEKLY
No. 50, at 3410 (Dec. 16, 1983). For the disposition of petitions for administrative determination
filed by Division of Administrative Hearing, see 10 Fra. Apmin. WeekLy No. 31, at 2465 (July
20, 1984).

185. 9 Fra. ApMmiN. WEeekLY No. 51, at 3487 (Dec. 23, 1983) (petition for administrative
determination of the invalidity of proposed rule 12D-6.06 filed by Orange Lake Country Club,
Inc.); 9 Fra. Apmin. WeekLy No. 50, at 3410 (Dec. 16, 1983) (petition challenging validity of
proposed rule 12D6.06 filed by Vistana Condominium Ass’'n, Inc., Vistana Resort Management,
Inc. and VTSI, Inc.). See also Miami Herald, supra note 69, at 29H, col. 1; Orlando Sentinel,
supra note 69, at C-1, col. 1.

186. See, e.g., Orlando Sentinel, Oct. 21, 1982, at C-3, col. 1-2.

187. 10 Fra. Apmin. WeekLy No. 29, at 2272 (July 20, 1984).

188. Fra. Const. art. VII, § 4. See supra note 101 for text of article VII, § 4. Sec also supra
notes 103-87 and accompanying text.
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are not adaptable to the unique real property concept of time-sharing.’®® Time-
sharing is radically different from other forms of real property ownership.!®
The temporal division of real property makes the time-share concept more of
a vacation retail operation that markets a consumer product of which real estate
is just one product component.'®

The Florida Legislature or the Florida Department of Revenue should enact
a time-share assessment statute or propose an administrative rule similar to the
statutes enacted in California,'®? Georgia,'®® Louisiana,!®* Virginia,'®> and West
Virginia.!®® This statute or rule should recognize that each time-share estate
constitutes a separate estate or interest in property except for ad valorem tax
purposes.'®? Property appraisers would thus be relieved of the burdensome task
of separately assessing each individual time-share estate. Furthermore, the stat-
ute or rule should specify that the value attributable to personal property and
intangible benefits should not be included in the property appraiser’s assess-
ment.'”® To ensure that property appraisers do not use the gross sellout value
as the basis for calculating their assessment, the statute or rule should indicate
that the total cumulative price paid by time-share estate unit owners shall not
be used to determine the assessed value of such units.!®

Rather than separately assessing each individual time-share estate, the statute
or rule should provide that each time-share unit shall be appraised as if a single

189. See generally Fra. Star. § 192.037 (1983); id. § 193.011. Sez supra notes 99-187 and
accompanying text. ‘

190. Slette, supra note 2, at 103-04.

191. Conroy, supra note 67, at 72-73.

192. Car. Rev. & Tax. CobE § 998 (1983). For text of statute, see supra note 85.

193. Ga. Copbe Ann. § 85-1604q(c)-(d) (1983).

194, La. Rev. StaT. Ann. § 9:1131.9 (West 1983).

195. Va. Cobe § 55-363(B)-(C) (1983).

(B). Each time-share estate constitutes for purposes of title a separate estate or interest
in a unit except for real estate tax purpose.

(C) For purposes of local real property taxation, each time-share unit, other than a unit
operated for time-share use, shall be valued in the same manner as if such unit was owned
by a single taxpayer. The total cumulative purchase price paid by the time-share owners for
a unit shall not be utilized by the Commissioner of Revenue or other local assessing officer
as a factor in determining the assessd value of such unit. A unit operated as a time-share
use, however, may be assessed the same as other income producing and investment property.
The Commissioner of the Revenue or other local assessing officer shall list in the land book
a time-share unit in the name of the managing agent.

Id.
196. W. Va. CobpE § 36-9-26 (1983).

For purposes of local real property taxation, each time-share unit, other than a unit
operated for time-share use, shall be valued in the same manner as if such unit were
owned by a single taxpayer. The total cumulative purchase price paid by the time-share
owners for a unit shall not be utilized by the local assessing officers as a factor in de-
termining the assessed value of such unit. A unit operated as a time-share use, however,
may be assessed the same as other income-producing and investment property. Tax records
in a time-share unit shall be in the name of the association or the managing agent.

Id.
197.  See generally Ga. CobeE Ann. § 85-1604q(c)-(d) (1983).
198. Sez Car. Rev. & Tax. Cobe § 998 (West 1983).
199. See W. Va. Cobe § 36-9-26 (1983).
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taxpayer owned the unit.? Because most time-share projects are condominiums
that are temporally divided into numerous ownership interests,” such units
should be assessed in the same manner as if owned on a condominium basis.*"
Assessing a time-share project on a condominium basis will properly result in
excluding the premium paid for a time-share interest. This premium is com-
prised of non-real property items such as personal property, intangible benefits,
and marketing costs.?** As such, an assessment methodology which values time-
share units on a condominium basis is more likely to yield a just valuation of
land, buildings, fixtures and all other improvements to land. The statute or
rule should provide that the assessed value of a time-share unit shall not exceed
the assessed value of a comparable condominium unit or other facility not
employing a time-sharing plan.?* In establishing the real property value of time-
share units on a condominium basis, the appraiser should use a methodology
that employs the cost and/or market data approaches to value.*

The cost approach, if properly applied, is an effective and practical valuation
tool for ad valorem assessment of time-share properties.”® By dealing exclusively
with land, buildings, fixtures and all other improvements to the land, the cost
approach ameliorates the problem of apportioning the time-share estate purchase
price to equitably reflect the real property value.”” The possibility of including
non-real property items in the ad valorem assessment is thus eliminated.*® The
cost approach allows the assessor to distinguish the portions of the price which
is attributable to the realty and the actual improvements.*”

The market data approach uses comparable property sales as the basis for
the time share unit’s real property value.?" The market data approach is widely
used and accepted by real property appraisers.?’! Because most time-share proj-
ects are condominium units that have been temporally fractioned into numerous
real property interests,?'? an analysis of recent condominium sales should be
used in calculating the time-share project’s real property value.?'* The appraiser
should convert comparable condominium prices to a cost of livable area unit
basis.?'* The comparable condominium sales unit basis should then be adjusted

200. Id.

201. Catalina, supra note 21, at 144.

202. See CaL. Rev. & Tax. Cope § 998 (West 1983).

203. Conroy, supra note 67, at 72-73.

204. See La. Rev. StaT. Ann. § 9:1131.9 (West 1983).

205. Crosson & Dannis, supra note 48, at 167. The income approach does not lead to an
accurate appraisal of time-share properties because the purchaser of a time-share estate is buying,
in essence, a vacation rather than an investment upon which a rate of return is expected. Conroy,
supra note 67, at 73-74.

206. Conroy, supra note 67, at 74.

207. Id.
208. Id.
209. Id. at 74.

210. Crosson & Dannis, supra note 48, at 168.
211. See id. at 168-70.

212. Catalina, supra note 21, at 146.

213. Conroy, supra note 67, at 75.

214, Id.
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to reflect any distinguishing factors of the subject time-share unit.?* Such factors
include time of sale, project location, unit size, construction quality, recreational
facilities, and any other relevant factors.?'¢ The adjusted unit basis of comparable
condominium sales thus represents a range of values for the proper valuation
for the units.?"”

In assessing the ad valorem value of a time-share unit, the market data
approach will be most helpful when the time-share project is located within a
highly developed condominium market.?"® Florida’s condominium market, pro-
vides property appraisers with adequate sales activity and information to achieve
an accurate valuation of time-share properties.?”® Under the market data ap-
proach the appraiser still confronts the problem of equitably quantifying that
portion of the sale price attributable to personal property and intangible ben-
efits.?® However, dissecting the value of personal property and intangible ben-
efits included in the sale price of a condominium unit is not as technically
difficult as quantifying the non-real property elements inherent in time-share
ownership. In addition, marketing costs associated with selling condominium
units are not nearly as high as the marketing costs associated with selling time-
share properties.?! Consequently, this approach excludes the extremely high
percentage of the time-share estate purchase price attributable to marketing the
time-share project.

The gross sellout method uses sales information similar to the information
used in the market data approach.?® Rather than using condominium sales,
the gross sellout method uses comparable time-share estate sales as the cu-
mulative basis for its assessment.?? On its face, the gross sellout method seems
ideal for assessing time-share projects because there are few distinguishing factors
for time-share units within a particular project. Hence, property appraisers have
readily obtainable sales data of virtually identical properties. However, as shown
above, the time-share estate sales prices are not adequate indicators of real
property market value because real property value is just one component of
the time-share estate sale price.?** As such, comparable condominium sales more
accurately indicate a time-share project’s real property value.

Arguably, as the resale market for time-share properties matures, time-share
estate sales may provide comparable sales data.??> Upon resale the time-share
estate seller will not confront the exorbitant marketing costs which the time-

215. Id.
216. Id. at 75-76.
217. .
218. Id.
219. Id.
1220, Id.

221.  See generally K. Conroy, supra note 8, at 15; Pollack, supra note 5, at 287; Miami Herald,
supra note 69, at 29H, col. 1.

222. See supra motes 110-16 and accompanying text.

223, Id.

224. See supra notes 94-204 and accompanying text.

225. Crosson & Donnis, supre note 48, at 171.
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share developer incurred,” because the individual time-share estate seller only
has to sell that particular estate. In contrast, the time-share developer must
market up to thousands of individual time-share estates.?” Thus, the resale
figure will represent the value of real property plus the value of intangible
benefits. Consequently, the extremely high value attributable to the developer’s
marketing costs will not be reflected in the resale price. However, because time-
sharing is such a new concept of real property ownership, an insufficient amount
of resale data exists to justify using comparable time-share estate resale prices
as a basis for assessing the subject time-share properties.”® As such, until the
time-share resale market matures, comparable condominium sales will be the
best indicator of time-share property values.?®

VI. ConcLusion

Time-sharing is a unique real property interest because it adds the fourth
dimension of time to real property ownership. This uniqueness has created
considerable debate as to whether a time-share estate constitutes a separate estate
in property for ad valorem taxation purposes. Florida’s time-share assessment
statute provides that a time-share project’s assessed value shall be the value of
the combined individual time-share estates. Real property’s fair market value
is best determined by an analysis of comparable property sale prices. As such,
many Florida county property appraisers are using the summation of each in-
dividual time-share estate’s sale price as the basis for the project’s real property
value. This gross sellout method fails to deduct the value of non-real property
items such as personal property, intangible benefits, and marketing costs which
comprise each individual sale price. The value attributable to these non-real
property items can run as high as seventy-five percent of the time-share estate’s
sale price. This percentage is high because the time-share developer is primarily
marketing future vacations. The real property interest associated with time-
share ownership is generally of secondary concern to the purchaser. By failing
to adjust the gross sellout value to reflect the value of non-real property com-
ponents, Florida county property appraisers are improperly construing the gross
sellout value to be the project’s entire market value as to a single purchaser.
Consequently, the project’s real property value is extremely overstated. As such,
the gross sellout method does not yield a just valuation of real property as
required by the Florida Constitution.

A more equitable approach to the assessment of time-share properties would
be to assess each time-share unit in the same manner as if such unit was owned
on a condominium basis. This approach will properly disregard the non-real
property items inherent in the time-share concept. By recognizing the time-
share concept’s uniqueness, this approach is more likely to produce a just val-
uation of real property. Consequently, for ad valorem taxation purposes, each
time-share estate should not constitute a separate estate in property.

ALAN ARMOUR

226. Id.

227. See supra notes 154-60 and accompanying text.
228. Crosson & Dannis, supra note 48, at 168.
229. Id. at 169-70.
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