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transfer and use of intangibles are appropriately allocated in
accordance with (rather than divorced from) value creation;
(iii) developing transfer pricing rules or special measures for
transfers of hard-to-value intangibles; and (iv) updating the
guidance on cost contribution arrangements.130

The intimate relationship between the intangibles and BEPS projects
obviously makes sense and the same experts will-and should-work on
both. Yet, responding to the intangibles challenge is perhaps the most
difficult test of the BEPS project and of the consistency of the action plan
deliverables with the project's fundamental principles. Most critical would
be the adherence to the third principle of BEPS: being willing to consider an
overhaul of current rules and an adoption of innovative solutions. In this
context it primarily means allowing for formulary elements to be considered,
beyond the arm's length rhetoric. This is the elephant in the room that has
unfortunately fallen into the OECD's "blind spot." Here, the language of the
action items does show promise: it admits that there are "hard-to-value
intangibles," which means intangibles that the current arm's length-based
transfer pricing regime is unable to regulate. Moreover, the action plan
accepts the possibility of adopting measures "beyond" arm's length to
measure intangibles, among others. 13 ' It clearly refuses to accept
consideration of a replacement for the arm's length-based system, yet the
above openness must signal a step in the right direction. To complete this
picture, the intangibles project already seems to have leaned towards
accepting a more central role for a profit split methodology that is already
formulary to a large extent, and there is a serious consideration of safe
harbors to further simplify the rules and increase legal certainty.132 This is
clearly consistent with the third principle of BEPS, yet of course the question
is how far the OECD will go. Most importantly, a clarification that arm's
length is the means rather than the end of the transfer pricing rules-either
explicitly or indirectly through the adoption of measures "beyond" arm's
length-should immensely contribute to a regime that has suffered from
confusion due primarily to the incoherence of its principles.33

130. OECD, ACTION PLAN ON BASE EROSION AND PROFIT SHIFTING, supra
note 10, Action 8, at 20.

131. Id. Action 7, at 20.
132. See, e.g., Isabel Verlinden & Vivienne Junzhao Ong, News Analysis:

The OECD Project on Intangibles-Reflections on the Public Consultation, 2012
WTD 227-3 (Nov. 26, 2012) (reporting comments of the business community to the
OECD intangibles work and stating: "The business community believes the
intangibles draft has a bias toward the application of the profit-split methods.").

133. A great example for this confusion is the United States Xilinx saga. See
Brauner, Cost Sharing, supra note 77, at 561-63 (describing the case, including the
extraordinary vacation of the decision in the first appeal and its eventual reversal all
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Related-and equally important-it seems that the OECD is clearly
promoting the principle of ensuring that the transfer-pricing outcome be "in
line with value creation." This principle is rudimentary, yet one can work
with it. This principle may not be easy to implement because it is apparently
inconsistent with some other language and current rules. Yet, it is clear and it
should be widely perceived as fair, and thus legitimate. If this principle
achieves legitimacy and acceptance, the work on implementation may have a
chance of success, regardless of the means. It is further consistent with the
second principle of BEPS and the holistic approach because such an
approach must be based on a sensible principle rather than on constant ad
hoc putting out of fires. The OECD must now clarify this principle and hope
for acceptance.

This, however, may prove difficult. For example, when an intangible
is completely designed and perfected in one country but is solely exploited in
a second country, where is value created-in the first or second? And if it is
created, how should the two jurisdictions split the value creation? Obviously,
straightforward arm's length is helpless when this is done within a single
firm, and the same problems that exist today are repeated. Yet the principle
may be useful to get rid of some issues, such as the question of whether the
workforce in place is relevant for transfer pricing study.13 4

Finally, the first principle of BEPS should also be satisfied in the
work on intangibles. It is the implementation of the rules, even if revised,
that would be key to their success. It simply has no chance of success
without enhanced collaboration in assessment and enforcement. Take, for
example, the so-called hard-to-measure intangibles-clearly the most
important challenge faced. It has been demonstrated elsewhere that partial
reform is possible and useful, even if it means that formulary elements are
only allowed for these intangibles-which seems to be the minimal position
of the action plan.'35 The risk is that if enhanced coordination is not included
in the reform, it would be bent and refitted into the arm's length world, much
in the same way that profit split and other nontraditional arm's length
methods were. Formulary solutions more visibly mandate coordination of

in the name of arm's length as the end, rather than the means, of the transfer pricing
rules).

134. The OECD is currently reluctant to accept this, yet it clearly creates
value.

135. Such partial reform is not impossible, as demonstrated by Reuven Avi-
Yonah & Ilan Benshalom, Formulary Apportionment: Myths and Prospects-
Promoting Better International Tax Policy and Utilizing the Misunderstood and
Under-Theorized Formulary Alternative (U. of Mich. L. & Econ., Empirical Legal
Studies Center Paper No. 10-029, U. of Mich. Pub. Law Working Paper No. 221)
(2010), http://ssrn.com/abstract=1693105.
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assessmentl 36 because the same formula must symmetrically apply to both
sides of the transaction. This, too, is in the spirit of the BEPS project and its
first principle.

Reform would be beneficial to the OECD beyond the BEPS project,
although that truly depends on political will. It would bring closer some of
the BRICS countries whose complaints about the OECD transfer pricing
practices topped their list of grievances. Inclusiveness is also necessary under
the BEPS principles, especially if one recognizes it as having a scope beyond
the OECD.

There are two technical points that require attention as well, although
a comprehensive technical analysis is beyond the scope of this Article and
should await a detailed proposal. First, the OECD-similarly to the current
rules-lumps all intangibles together despite some very significant
differences between them. Some of these differences result in different
patterns of value creation. Consistent with the value creation centrality
principle, it is expected that the deliverables would distinguish the different
intangibles according to their unique relevant features, and not,.for example,
dismiss the consideration of workforce in place (as already discussed above)
just because it is difficult to fit it into the simple intangibles paradigm and
measurement methods.13 7 Second, the mention of cost contribution
arrangements ("CCA") by the action plan is particularly puzzling, although
little discussion has been devoted to it. CCAs under the TPG are not akin to
American cost sharing. The OECD should be extremely cautious not to fall
into the trap of adopting rules similar to that of the United States. It is these
rules primarily-as stressed above-that generated the most offensive
transactions that led to the BEPS project.13 8

The next action item introduces two specific intangible elements that
are difficult to use within the current paradigm. This is action item nine
("Risks and Capital"):

Develop rules to prevent BEPS by transferring risks
among, or allocating excessive capital to, group members.
This will involve adopting transfer pricing rules or special
measures to ensure that inappropriate returns will not accrue
to an entity solely because it has contractually assumed risks
or has provided capital. The rules to be developed will also
require alignment of returns with value creation. This work

136. This assessment is intellectually required also in the arm's length-
based regime, yet it is ignored, except for the very weak application of Article 9 in
tax treaties.

137. A formula could, of course, take the location of important workforce
into account when appropriate.

138. See also Brauner, Cost Sharing, supra note 77.
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will be co-ordinated with the work on interest expense
deductions and other financial payments. 3 9

Capital is another Achilles heel of arm's length taxation because it is
obvious that the circumstances of MNEs are fundamentally different from
those of unrelated corporations, even when these corporations would engage
in similar transactions. Related parties operate as a single economic unit,
effectively capitalized as such, while unrelated companies obviously are
separately and independently capitalized. The work on Article 7 has exposed
this difficulty and there the OECD simply punted. It is difficult to see how
the OECD could achieve progress here within the framework of literal arm's
length.

Risk presents a trickier-yet not less difficult case-because it is a
matter of legal creation completely controlled by the taxpayers, supposedly
regardless of value creation. Yet, at the same time, one cannot ignore the
contribution of risk taking to value creation. So long as the OECD adheres to
this normative principle, it would have to take risk into account. The only
way to align the principle with the rules would be to use proxies to risk
taking, which again requires rethinking current methods and perhaps
accepting innovations. That would be consistent with the first and third
principles of BEPS.

Action item 10 takes the above action items a step forward by
explicitly acknowledging that certain related party transactions can never
take place on the market between unrelated parties, and thus do not
conveniently fit the arm's length paradigm. Action item 10 ("Other High-
Risk Transactions") reads:

Develop rules to prevent BEPS by engaging in
transactions which would not, or would only very rarely,
occur between third parties. This will involve adopting
transfer pricing rules or special measures to: (i) clarify the
circumstances in which transactions can be recharacterised;
(ii) clarify the application of transfer pricing methods, in
particular profit splits, in the context of global value chains;
and (iii) provide protection against common types of base
eroding payments, such as management fees and head office
expenses.140

139. OECD, ACTION PLAN ON BASE EROSION AND PROFIT SHIFTING, supra
note 10, Action 9, at 20.

140. OECD, ACTION PLAN ON BASE EROSION AND PROFIT SHIFTING, supra
note 10, Action 10, at 20.
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This action item largely follows and reinforces the conclusions of the
above action items. It also demonstrates the struggle within the OECD on
this matter. On one hand, this is essentially covered by action item eight, yet
the OECD chose to separately emphasize the situations where literal arm's
length does not make sense because there are no market comparables and
none can occur. In that sense, nothing new is expected to come from this
action item; although it does mention specifically profit split, it is mentioned
as an honorable defeat solution to save face for the arm's length apologists.

The action item mentions, however, two additional matters that may
be important. The purpose of the mention of recharacterization for transfer
pricing purposes here is unclear. If this means encouragement of the use of
legal constructs-such as analogy, etc.-to mold non-market transactions
into the shape of market transactions solely for the purpose of applying
traditional arm's length methods to them, then this comment raises concern.
It is exactly this approach that has failed to date and requires reevaluation.
Constant promises that "this time we will get it right" should not be
accepted.

The third comment is much more focused and mentions specifically
the base erosion payments that have caused BEPS and are viewed as
problematic and inappropriately dealt with under the current regime. These
payments involve primarily the relationship between the brain and mind of
the firm and the rest of it. Their serious evaluation requires a better
understanding of intangibles and related services and their fit in the current
legal scheme that, for instance, heavily relies on ownership.14 1 The problem
that the OECD faces is not conceptually different or separate from the
general policymaking for intangibles. Yet in this particular case there is an
alternative course of action, even if it is temporary-which in fact may be
necessary due to the tight timeline. That alternative is to ad hoc address
particular items of income such as those mentioned. The political attention
may allow the OECD to introduce technical fixes that would otherwise be
difficult to pass. Of course, it would be desirable that such fixes take into
account the larger picture and goals, and do not simply serve as another layer
of obstruction to fortifying the hold of arm's length thinking on the
international tax regime. Management fees, for example, never should be
viewed as simple provision of services, which is often camouflaged with
simple and minimal cost-plus margins. A true value-creation approach would
acknowledge the contribution of management as the heart and mind of the
firm. At the least, significant profit margin should be allocated to it, based on
the value-creation logic and the relative immobility of the humans that

141. This is rather ill-fitting to describe the economic function of
intangibles in general due to their cheap scalability and significant uncertainty and
unpredictability. See, e.g., Brauner, Value, supra note 5.
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comprise such management. Whether one wishes to use profit-split rhetoric
or a formula is a separate question that is beyond the scope of this Article.

Finally, the legal design of transfer pricing rules within the general
structure of the international tax regime is awkward and undisciplined. An
analysis of the reasons and history for this is a matter for separate study.
Regardless, although it is almost generally accepted that tax treaties
encompass commitment to arm's length-based transfer pricing-the details
of which are a matter for domestic law-an essential consensus expects them
to be compatible with the TPG. The actual treaty device is merely
complimentary to this construction. Article 9 requires a loose obligation to
respect a treaty partner's transfer pricing determinations. The levels of
commitment here vary, yet they vary between loose and extremely weak. A
principles approach that seems to be preferable-at least by a section of the
OECD experts working on these issues-would require a significant revision
of the architecture of the relevant rules, regardless of the content of the
principle chosen.

2. Action Item 13 ("Re-examine Transfer Pricing
Documentation ") 142

The high stakes debate within the OECD about the reform of the
transfer pricing rules is not less heated when it turns to the reporting facet of
transfer prices. The language of the action item is quite mellow in tone:

Develop rules regarding transfer pricing
documentation to enhance transparency for tax
administration, taking into consideration the compliance
costs for business. The rules to be developed will include a
requirement that MNE's provide all relevant governments
with needed information on their global allocation of the
income, economic activity and taxes paid among countries
according to a common template. 143

Most of the language states the obvious and is much in line with the
traditional approach to transfer pricing that gained some universality, even
beyond the OECD. It encourages better contemporaneous documentation of
the analysis that establishes the transfer pricing positions of taxpayers, and it

142. Located in the administrative part of OECD, ACTION PLAN ON BASE
EROSION AND PROFIT SHIFTING, supra note 10, (action items 10-15) that this Article
generally discusses in the next section, this action item focuses on information and
reporting. Yet, it is discussed here as it is naturally complementary to the discussion
of the substantive transfer-pricing rules.

143. Id. Action 13, at 23.
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calls for a balance between the more general belief of the OECD orthodoxy
in the maximization of information exchange as a cure-all for international
tax challenges and the compliance cost of such information provision.
Despite the utilitarian flavor of the language, the general rule is in fact to
demand, report, and exchange all information that is clearly useful in tax
audits, but not usually more than that. Simply perfecting the current failing
paradigm would clearly be inconsistent with the BEPS project principles.

Two important innovations that may not be obvious from the
language of the action plan-or the original BEPS report-but have been
well-known as the expected key deliverables of action item 13 in the tax
community are (1) the standardization of a core of transfer pricing-related
information reporting and (2) the mandate of country-by-country reporting of
MNE operations. These two deliverables were explicitly specified as such by
a recent discussion draft released in this context.'"

The discussion draft includes a recommendation to standardize a
core transfer-pricing report that it calls the "master file," together with a
"local file." 45 The master file will include all the obviously needed
information about the overall structure and operations of the MNE, its
intangibles and its financial and tax positions, and will be available to all of
the countries where the MNE operates and which may have a tax claim over
such MNE's income. The local file will include information about the
relevant local entity or entities of the INE, information about local
transactions, and relevant financial information. This file will be available in
a standard format, yet with localized information only, in each relevant
jurisdiction. Then, each country may presumably be able to require
additional reporting beyond the standard to complement the local file.

This is a very promising action by the OECD. It directly deals with
the problem of divergence of transfer pricing reporting requirements in
different countries that obscured the true tax positions of taxpayers and
resulted in significant and unnecessary compliance costs to them. The
standardization permits an honest collaborative effort by tax authorities to
apportion tax jurisdictions among them based on an agreed-upon baseline
rather than the competition that generates inefficient incentives for both
taxpayers and tax authorities to obscure information. Further, standardization
is amenable to inclusiveness; it is especially helpful for governments that are
weak in comparison to MNE taxpayers and therefore may not alone be able
to demand and enforce compliance at a sufficient level. Finally,
standardization of this kind inherently enhances transparency and an honest

144. OECD, DISCUSSION DRAFT ON TRANSFER PRICING DOCUMENTATION
AND CBC REPORTING (2014) [hereinafter OECD, DISCUssioN DRAFT] (released by
the OECD's WP6 that is working on action item 13 with a request for public
comments on the draft).

145. See templates in id. at 11-14.
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and educated discussion of the information as it is, it being available to all
countries. Such transparency is a condition to a fairer regime and a more
efficient one, being consistent with its core principles, such as the single tax
principle. It is also consistent with all three principles of BEPS: it is
innovative, it is comprehensive, and it enhances collaboration rather than tax
competition. Of course, it is likely that some taxpayers-especially the
largest M7NEs that are at the spotlight of BEPS-together with their home
countries would wage war against this deliverable as they feel that they are
winning the tax competition game.146 Resisting such opposition would be a
major test for the BEPS project.

The discussion draft also includes a recommendation to adopt
country-by-country reporting, although it leaves open, and calls for public
comments on, the desirable format-as part of the standard reporting
mentioned above or in a separate document, for example-for such
reporting.14 7 Nonetheless, it adds a model template for country-by-country
reporting as a separate file. 148

This is a major achievement of the BEPS project. This Article is of
the opinion that country-by-country reporting should be within the scope of
action item 11 that discusses transparency more generally, because although
much of the BEPS planning targeted is intertwined with transfer pricing
planning, it includes other elements that could equally benefit from such
reporting. Yet, for simplicity, the Article follows the action plan's order. If
implemented, country-by-country reporting may be the single most important
achievement of the so-called civil society involvement with international tax
policy shaping. 149 The role of civil society-the public-has been neglected
in the project itself and in the literature analyzing it, despite its crucial role in
raising the awareness to BEPS. Country-by-country reporting is important
not only for the substantive reasons of improving compliance and
enforcement, but also for the important legitimacy benefits it brings with it.
Restoring the confidence of the public in the international tax regime must be
a key goal of the BEPS project, thus the importance of legitimacy. It is also
consistent with the fundamental BEPS principles, being innovative,

146. See, e.g., Lee Sheppard, OECD BEPS Country-by-Country Reporting
Is Too Burdensome, HMRC Official Says, 2014 TAX NOTES TODAY 28-3 (Feb. 11,
2014) (quoting opposition expressed by a U.K. official to the discussion draft,
claiming that it goes too far and requires reporting of information that is not
obviously necessary for effective tax audits, which is very much in line with the
traditional OECD competition-based approach as it is explained above).

147. OECD, DIscussioN DRAFT, supra note 144, at 5-6.
148. Id. at 15-16.
149. See, for example, the relevant webpage on the Tax Justice Network

website: http://www.taxjustice.net/topics/corporate-tax/country-by-country/ (last
visited Mar. 26, 2014).
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amenable to a collaborative approach, and helpful for a holistic and coherent
reform with the inclusiveness and legitimacy it brings.

Yet to ensure these qualities, country-by-country reporting must also
be publicly available. The action plan and the discussion draft are vague
about it, yet there is overall resistance among both taxpayers and
governments to public exposure of these reports. Transparency is therefore
the most fragile element of the country-by-country reporting initiative. This
Article argues that country-by-country reporting must be publicly available.
Otherwise, it is almost certain to become ineffective as an enforcement
mechanism and irrelevant for the important-yet often ignored-legitimacy
purposes. Tax authorities are likely to argue that tax information should be
kept confidential because otherwise desirable competition would be hindered
and there would be incentive for taxpayers to cheat on their tax returns. The
most popular argument in this regard is that detailed information may expose
all of the key intangible information that makes MANEs what they are.
Interestingly, the discussion draft does not resort to such slogans and calls
solely to ensure "that there is no public disclosure of trade secrets [and]
scientific secrets."150 Yet it adds to this list for good measure the nondescript
"or other confidential information."' 5 ' The Article calls for the OECD to
either eliminate this latter safety valve or explicitly assert that it is meant for
very specific cases where the law otherwise substantively protects the
confidentiality of the relevant information. A review of the country-by-
country reporting template released by the discussion draft demonstrates that
the aggregate-natured information mentioned on it could not affect the
competitive position of taxpayers beyond its effect on the aggressiveness of
their tax planning. In addition, tax authorities may make the even worse-
and somewhat contradictory-claim that country-by-country reporting is
altogether unnecessary because the tax authorities in the different countries
already either have the rather minimal information it provides or have the
means to obtain that information. This is necessarily untrue because with the
information, BEPS would not be such a big problem. Even worse, if it is
true, then governments have the information but have not acted on it. Of
course, this argument completely ignores the public implications of
transparent country-by-country reporting that would open it to public, media,
and academic scrutiny.

Finally, country-by-country reporting may assist in the development
of multilateral instruments. These instruments are currently handicapped by
the partial information available, primarily due to the bilateral nature of the
current international tax regime.

150. OECD, DiscussION DRAFT, supra note 144, at 9.
15 1. Id.
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D. Administrative and Compliance

Five primarily administrative action items support the substantive
portion of the action plan-action items one through 10. They are about
reporting, dispute resolution, and development of a multilateral treaty
mechanism. Except for the latter, these are generally items that are already
central to current tax treaty law. The key innovation of BEPS is the explicit
inclusion of an action item on a multilateral instrument. The mere
consideration of such a measure is almost revolutionary to the dominantly
bilateral international tax regimes. This section discusses the less innovative
elements of this part of the action plan, excluding action item 13 regarding
transfer pricing documentation, which that is discussed with the other
transfer pricing elements above-leaving action item 15 ("Develop a
Multilateral Instrument") to be separately discussed in the next section.

1. Action Item 11 ("Establish Methodologies to Collect and
Analyze Data on BEPS and the Actions to Address It")

This action item generally calls for transparency-which is a favorite
among all-yet, interestingly, it also calls for ex-post analysis that promotes
accountability, which is often disliked by political institutions. However,
there is little "action," in this action item, as it calls for the OECD to:

Develop recommendations regarding indicators of
the scale and economic impact of BEPS and ensure that
tools are available to monitor and evaluate the effectiveness
and economic impact of the actions taken to address BEPS
on an ongoing basis. This will involve developing an
economic analysis of the scale and impact of BEPS
(including spillover effects across countries) and actions to
address it. The work will also involve assessing a range of
existing data sources, identifying new types of data that
should be collected, and developing methodologies based on
both aggregate (e.g. FDI and balance of payments data) and
micro-level data (e.g. from financial statements and tax
returns), taking into consideration the need to respect
taxpayer confidentiality and the administrative costs for tax
administrations and businesses.152

The OECD has traditionally pursued exchange of information as a
panacea and the sole appropriate action for fighting tax evasion. The work on

152. OECD, ACTION PLAN ON BASE EROSION AND PROFIT SHIFTING, supra

note 10, Action 11, at 21.
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information exchange has been delegated to the global forum"s3 and should
probably affect the BEPS project only marginally. The specific call for the
development of a research and accountability mechanism is praiseworthy and
may be very important for the success of the BEPS project. The OECD made
the effort to give concrete examples for data to be collected, and although it
mentions the need to balance administrative costs and privacy issues, it does
not refer to the latter as exceptions but rather as balancing factors. This may
mean that the OECD is serious about installing this accountability
mechanism. Accountability is a critical factor in the success of reforms in
any field.154 It may signal a serious commitment to reform on the part of the
OECD. It is innovative and legitimacy promoting, so, as such, it is consistent
with a more collaborative approach to reform and with the fundamental
principles of BEPS.

2. Action Item 12 ("Require Taxpayers to Disclose Their
Aggressive Tax Planning Arrangements")

Action item 12 is another transparency-promoting action item.
Similar to action item 11, it is not truly an action item, but rather calls for a
study and a report on the improvement of information collection. Yet action
item 12 focuses on taxpayers, with the view to balance some of the
information asymmetry between governments and taxpayers by requiring
taxpayers to concede of some of this advantage they have. It calls for the
OECD to:

Develop recommendations regarding the design of
mandatory disclosure rules for aggressive or abusive
transactions, arrangements, or structures, taking into
consideration the administrative costs for tax administrations
and businesses and drawing on experiences of the increasing
number of countries that have such rules. The work will use
a modular design allowing for maximum consistency but
allowing for country specific needs and risks. One focus will
be international tax schemes, where the work will explore
using a wide definition of "tax benefit" in order to capture
such transactions. The work will be co-ordinated with the

153. See supra note 58 and accompanying text.
154. For an interesting discussion of the importance of accountability in

international reforms, see, for example, WILLIAM EASTERLY, THE WHITE MAN'S
BURDEN: WHY THE WEST'S EFFORTS TO AID THE REST HAVE DONE So MUCH ILL
AND So LITTLE GOOD 15-17 (2006) (explaining, with ample examples throughout
the book, the importance of feedback and accountability mechanisms for the chance
of success of development reforms).
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work on co-operative compliance. It will also involve
designing and putting in place enhanced models of
information sharing for international tax schemes between
tax administrations.155

There is little background available about this action item, yet it
seems as if the United States' experiences influenced it.' 6 A comprehensive
study of the effectiveness of such measures and their design is beyond the
scope of this Article, particularly because this action item is not at the top of
the agenda of the OECD at this time. One should however note that the
United States' experiences with the reporting of tax shelter activities may not
be as positive as believed. Further, the context is different because it is
naturally simpler to identify reportable transactions pursuant to a specific and
single legal regime than pursuant to general principles. Diverse and sporadic
reporting may even exacerbate-rather than alleviate-BEPS, as it is likely
that different countries would employ different rules on these very sensitive
matters with differing commitments to, and success in, their enforcement.
Such unilateral action was the target of the BEPS project in the first place.
This risk may not be worthwhile, especially when the value of the reward is
questionable. Further study-so long as it has cooperation and the goal of a
multilateral arrangement in mind-may be useful.

3. Action Item 14 ("Make Dispute Resolution Mechanisms
More Effective")

This dispute resolution action item calls for the OECD to "[d]evelop
solutions to address obstacles that prevent countries from solving treaty-
related disputes under MAP, including the absence of arbitration provisions
in most treaties and the fact that access to MAP and arbitration may be
denied in certain cases."'5 It is unclear what direction the OECD will take
on this matter. It is true that were treaty dispute resolution better, BEPS
would be negatively affected; yet it is difficult to see a significant direct
causal link between BEPS and the current state of treaty dispute resolution.
Nonetheless, it is important to have a dispute resolution action item because

155. OECD, ACTION PLAN ON BASE EROSION AND PROFIT SHIFTING, supra
note 10, Action 12, at 22.

156. For the United States' rules, see, for example, Todd C. Simmens &
James G. Hartford, Reportable Transactions, 648 TAx MGMT PORT. (BNA) (2013).

157. OECD, ACTION PLAN ON BASE EROSION AND PROFIT SHIFTING, supra
note 10, Action 14, at 23.
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dispute resolution is the most obvious platform for international
collaboration on tax matters and this platform is already in place. 58

The current dispute resolution paradigm-based on the well-known
Mutual Agreement Procedure ("MAP")-is largely elective. The OECD has
promoted mandatory arbitration to be added to MAP, with little, or perhaps
slow, success to date.' 59 The collaborative element may cause some prior
options for reform of the MAP to resurface. One that comes to mind is the
proposal to establish an independent tax treaties interpretation board that
would free treaty interpretation from the rigid institutional constraints of the
OECD without harming the stability of the international tax regime.160 Such
a board could also assist, perhaps in a nonmandatory fashion, in the
resolution of difficult treaty disputes--especially when the implication may
go beyond the specific facts. Such a solution is just one example of progress
possible in consistency with the fundamental principles of BEPS.

E. Action Item 15 ("Develop a Multilateral Instrument")

Standing alone as the single clearly innovative action item of the
BEPS project, action item 15 calls for the OECD to:

Analyse the tax and public international law issues
related to the development of a multilateral instrument to
enable jurisdictions that wish to do so to implement
measures developed in the course of the work on BEPS and
amend bilateral tax treaties. On the basis of this analysis,
interested Parties will develop a multilateral instrument
designed to provide an innovative approach to international
tax matters, reflecting the rapidly evolving nature of the
global economy and the need to adapt quickly to this
evolution.16'

Success with this action item should be interpreted to success of the
BEPS project regardless of the outcome of the other deliverables. A
reasonable design of the project would necessarily require completion of

158. Through tax treaty provisions, such as Article 25 of the 2010 OECD
Model Convention.

159. See, e.g., Ehab Farah, Mandatory Arbitration of International Tax
Disputes: A Solution in Search of a Problem, 9 FLA. TAX REv. 703 (2009)
(providing a critical review of the OECD's push in favor of the inclusion of
mandatory arbitration provisions in tax treaties).

160. See Kees van Raad, International Coordination of Tax Treaty
Interpretation and Application, 29 INTERTAX 212 (2001).

161. OECD, ACTION PLAN ON BASE EROSION AND PROFIT SHIFTING, supra
note 10, Action 14, at 23.
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action item 15 prior to the work on all other action items because it would
necessarily be inefficient to reform rules that may be incompatible with the
framework of the system in which they would operate. Nonetheless, this is
indeed necessary in light of BEPS's messy upbringing and the tight schedule.
The timeframe also dictated the goal of this action item, designed to produce
not a multilateral instrument but a report on how would one go about
designing such an instrument. Yet, this Article supports the OECD's decision
to proceed in this path rather than hasten the process and produce a
multilateral instrument that could not work. Nonetheless, the OECD has two
years to produce a report that will be readily and realistically implementable;
any other result should be viewed as a grave failure.

It is impossible to argue, consistently with the first principle of
BEPS, that a shift from a competition to a collaboration paradigm is
inevitable, yet stick to a bilateral framework. The next step should be to
design all other deliverables with a view of having a multilateral instrument
rather than in mere compatibility to the current bilateral regime. The OECD
should remember that tweaking bilateral arrangements for triangular cases,
for example, has proven either insufficient or unsatisfactory, hence the BEPS
project. Yet, as has been demonstrated throughout the above analysis, bad
habits (and conservatism) die hard.

It is absolutely crucial that the group discussing action item 15
understands that multilateral arrangements and convergence do not have to
be an all-or-nothing matter. The unique structure of the international tax
regime permits gradual progress. 16 2 Yet, progress requires focus. This Article
argues that such focus necessitates a forum for the discussion and assessment
of multilateral tax ideas. The OECD should make the decision whether it is
willing host such a forum as the most natural candidate for this job, despite
its rather more limited focus as the rich countries' club. This should be
desirable for such countries who suffer most from BEPS, and for the OECD
as an institution. Other options include perhaps a more "modular" model
rather than the OECD's rigid single format. The strength of the OECD model
is not in its strict singularity but in the standardization and the accessibility it
provided. These may be preserved, albeit in a different, more collaborative
and multilateral format, and it seems that the OECD has adequately started
the process toward such end.

IV. CONCLUSION

BEPS is an overwhelming project in its breadth; it seems to be about
everything and nothing at the same time. It covers essentially the whole
international tax regime on one hand, yet on the other hand it may be read as
a narrow hole-gapping exercise directed at stopping the most aggressive tax

162. See Brauner, Crystallization, supra note 17.
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planning schemes-schemes that triggered the attention to BEPS in the first
place.'63 This Article argues that the OECD work and interim reports on
BEPS-as well as the unprecedented attention to it by the media, civil
society, and politicians-leave little doubt that a narrow reading of the BEPS
charge, if it is interpreted into limited deliverables and minor revisions of the
rules of the international tax regime, will signal a failure of the project.

Such failure will have grave implications: (I) it will further
destabilize the international tax regime; (II) it will further weaken the OECD
as the caretaker of the regime and the sole forum for international tax policy
discourse; (III) it may renew the distrust among the developed and
developing countries that are already engaged in collaborative projects-
albeit in the fringes of the regime, such as in the global forum initiative; (IV)
it may strengthen the disbelief in international policy cooperation with the
consequence of increasing unilateralism and tax competition of the harmful
kind that triggered the project in the first place;164 and (V) it will deepen the
distrust of the public in the fairness and legitimacy of the tax system. Thus
the stakes are truly high for all of the parties involved.

This is interesting because the BEPS project has very undisciplined
and opportunistic roots because it evolved through a political response to
media frenzy rather than an educated study of the international tax regime.
Nonetheless, the OECD and others have already studied the challenges
presented by the project quite extensively in the more general context of
international tax reform. The BEPS charge simply created the opportunity to
expeditiously engage in such a reform. However, the opportunity dictated
some limitations: the timeframe is very limited and the clientele is mixed-
not only OECD members, but also the G20, some of whose members view
themselves as leaders of additional developing countries. These limitations,
together with the history of the OECD work on the international tax regime
generated a puzzle over the exact goals of the BEPS project. Yet from the
beginning, three fundamental instrumental principles for tax reform surfaced:
(1) only collaboration among countries could succeed in tackling the BEPS
challenges; (2) a comprehensive and holistic rather than an ad hoc approach
to such challenges is required; and (3) there may be needed some
innovations, or the acceptance of solutions that are not part of the traditional
arsenal of tax policy measures.

163. This seems to be the position of the United States. See, e.g., supra
notes 49-50.

164. This does not mean that the competition paradigm will win the day and
policymakers will accordingly return to the perfection of such competition. The
more likely scenario is that the stronger economies will cooperate in smaller groups
at the inevitable expense of the weaker economies, global economic growth, and
fairness.
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These principles represent a laudable departure by the OECD from
its trenched position defending the orthodoxy and conservatism that
dominates the tax world. This Article studied the current work of the OECD
on BEPS, together with educated speculation about the likely outcome of the
first phase of the project. It then evaluated the compatibility of the work and
the likely deliverables with the principles set by it. The result is mixed-as
may have been expected.

The first principle of BEPS represents a major step forward for the
OECD. The competitiveness paradigm is entrenched in all of the norms of
the international tax regime and the regime lacks a mechanism to effectuate
collaboration. There isn't even a forum where these issues may be discussed
beyond the OECD, which has been reluctant to serve as the forum for
universal tax policy reform. Yet the OECD has realized that unilateral action
within a tax competition framework simply does not work, regardless of the
wisdom or best intentions of each country's separate actions. The most
important achievement of the BEPS project should be making progress
towards a multilateral instrument, following up on the work done pursuant to
action item 15. In the meantime, particular reforms should be designed with
the view of being subjected to such an instrument. For example, the likely
recommendations pursuant to action item two on the desirability of domestic
specific anti-abuse mechanisms necessarily fit a competition rather than a
collaboration paradigm, and thus are not compatible with a multilateral
setting. Similarly, the resort to "best practices" guidance pursuant to action
items three ("Strengthen CFC Rules") and four ("Limit Base Erosion via
Interest Deductions and Other Financial Payments") is unlikely to fit a
multilateral framework. At the same time, the establishment of principles in a
manner new to the international tax regime shows significant promise. The
explicit articulation of the single tax principle-although it could have been
more forceful-is one example, and the principle that transfer pricing must
correspond with value creation is another. Both have a bumpy road ahead,
including some immediate political challenges and longer termed
implementation challenges-as explained above-yet they represent a
chance for the international tax regime to evolve and thrive in its new
projected collaborative framework. Similarly, the standardization of transfer
pricing documentation represents a similar approach on the procedural front,
with the benefit of not only the obvious standardization but also its
inclusiveness and transparency properties, which permits its application at
any scale in a true multilateral fashion.

The second principle of BEPS-promoting a holistic approach to
reform rather than ad hoc solutions to burning problems-is obviously
related to the first principle. The standard transfer-pricing reporting just
mentioned is one example of progress in this direction; the principled
approach promised for the substantive transfer pricing for intangibles rules is
another. Yet, there is still much to be desired in this context. The likely
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response to hybrid mismatch arrangements pursuant to action item two-and
similar ad hoc solutions proposed pursuant to action items three, four, and
five, all relying on domestic anti-abuse mechanisms that are at most going to
be guided by OECD best practices reports in the conservative fashion-is
disappointing from this perspective. These responses demonstrate the
difficulty of disposing of old habits, even as the response is made in the
context of a project such as BEPS-which was clearly launched to reform
them.

The third principle of BEPS is about innovation and openness to new
ideas. This has been the primary weakness of a defensive OECD to date. Yet
this aspect of the BEPS project provides the most promise. A key example of
this volte face is the willingness to accept that intangibles present new
challenges to the international tax regime and cannot be simply regulated by
analogy to the traditional tangible property-focused rules. The dramatic
acceptance of the need to go "beyond arm's length" will likely prove the
single most powerful action against BEPS. Other notable examples include
the mere willingness to consider a multilateral instrument rather than to
confine the regime to its currently struggling bilateral format, country-by-
country reporting, and safe harbor mechanisms in both the transfer pricing
and debt financing action items.

In conclusion, the BEPS project presents a mix of promise and
concern as it proceeds to reform the international tax regime. This Article
points to some of the positive courses and warns of some potential slippery
corners on the path. This Article's final contribution is to assess what are
realistically the most important aspects of this analysis, so that the OECD
can consider this Article's point of view while the window of opportunity for
such consideration is still open and the project is not finalized. First and
foremost, the project must produce "something" on action item 15 toward the
development of a multilateral instrument and compatibility of the legal
regime with the continuously globalizing marketplace. Second, transfer-
pricing reform is the most immediate necessity because transfer-pricing
planning is the hallmark of BEPS. Institutionalizing the value creation
principle and pouring content to it through implementation rules will
represent success. This should be done following the recognition of the
unique characters of intangibles and the acceptance of new solutions-such
as formulary apportionment, the use of safe harbors, and standardization of
reporting. Third, some tangible deliverables should be produced in the
shorter term. Reform of the debt financing and business taxation rules-
including PE rules-and response to hybrid planning should be first in line.
For the reform and response, the project should resist the temptation to resort
to unilateral solutions-such as domestic anti-abuse norms-and to soft
"best practices" guidance; rather the project should develop mechanisms
compatible with the future multilateral, collaborative regime. Finally, the
project should clearly recognize the fragility of the international tax regime
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and the necessity of restoring public trust and wider legitimacy. A public
country-by-country reporting scheme would be an excellent tool towards
achieving this goal. Similarly, widening the scope of reform to include the
interests of emerging and developing economies-for example, by
expanding the discussion of business taxation beyond the two anecdotal
issues mentioned in action item five-would send a clear signal about the
BEPS project's sincerity about making the regime more inclusive, fairer, and
truly multilateral.




