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D. Movement Along the Continuums and Among the Quadrants:

Limitations on the Descriptive Capabilities of the Grid

35

Like a map, the grid has a static quality that limits its utility in
depicting the conduct of some mediators.

It is true that most mediators — whether they know it or not —
generally conduct mediations with a presumptive or predominant ori-
entation.8”7 Usually, this orientation is grounded in the mediator’s
personality, education, training, and experience. For example, most
retired judges tend toward an extremely evaluative-narrow orienta-
tion, depicted in the far northwest corner of the grid. Many divorce
mediators with backgrounds or strong interests in psychology or

87. See supra note 58 and accompanying text.
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counseling — and who serve affluent or well-educated couples — lean
toward a facilitative-broad approach.88 Sometimes, the expectations
of a given program dictate an orientation; for example, narrow media-
tion tends to dominate many public programs with heavy caseloads.8?

Yet many mediators employ strategies and techniques that make
it difficult to fit their practices neatly into a particular quadrant.
First, some mediators deliberately try to avoid attachment to a par-
ticular orientation. Instead, they emphasize flexibility and attempt
to develop their orientation in a given case based on the participants’
needs?0 or other circumstances in the mediation.9?

Second, for a variety of reasons, some mediators who have a pre-
dominant orientation do not always behave consistently with it.92
They occasionally deviate from their presumptive orientation in re-
sponse to circumstances arising in the course of 2a mediation. In some
cases, this substantially changes the scope of the mediation. A medi-
ator with a facilitative-broad approach handling a personal injury
claim, for instance, normally would give parties the opportunity to
explore underlying interests. But if the parties showed no inclination

88. See, e.g., FRIEDMAN, supra note 81, at 37.

89. As Deborah Kolb has suggested, mediation tends to take on the characters-
tics of the process it replaces. See Deborah M. Kolb, How Existing Procedures Shape
Alternatives: The Case of Grievance Mediation, 1989 J. Disp. ResoL. §9. Thus, court-
connected mediation programs tend to be narrow. See Alfini, supra note 27, at 66.

90. See Letter from Donald B. Reder, President, Dispute Resolution, Inc., Hart-
ford, Connecticut to Leonard L. Riskin (Sep. 28, 1994) (on file with author) (“In short,
I think a good mediator needs to be prepared to be all the things you describe and
must know when and to whom to be which. This is the art of mediation.”). Advising
lawyers, Eric Galton writes:

The best of all worlds is to identify a mediator who is versed in all styles and
who has the capacity to be flexible. I have begun several mediations on a
case evaluation track and during the process discovered, based on the per-
sonalities of the participants, that a community, more directly party-interac-
tive, approach would be more effective. From the mediator’s perspective, any
variation of the process that is more likely to attain resolution should be the
“right” process for that dispute.
GavLTON, supra note 27, at 4.

91. Linda Colburn, for example, uses radically different approaches in different
settings. In her “generic” mediations in the Honolulu Neighborhood Justice Center,
she uses a facilitative-broad approach. But when she engages in “peacemaking,”
resolving disputes in a public housing project in which she has management author-
ity, she sometimes uses threats (along with humor and other techniques designed to
disorient the parties), largely in order to avoid violence. See Milner, supra note 76, at
395.

92. Some mediators lack a clear grasp of the essence of their own expressed
orientation.
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in that direction, the mediator probably would move quickly to focus
on narrower issues.93

In other cases, a mediator might seek to foster her dominant ap-
proach using a technique normally associated with another quadrant.
Thus, some mediators with predominantly facilitative-broad orienta-
tions might provide evaluations in order to achieve specific objectives
consistent with their overall approach. Gary Friedman, an extremely
facilitative-broad mediator, is a good example. When mediating di-
vorces, Friedman typically follows the practice — standard among
divorce mediators — of meeting with the parties alone, without their
lawyers. In these sessions he routinely predicts judicial outcomes.
He also emphasizes the principles underlying the relevant rules of
law, and then encourages the parties to develop a resolution that
makes sense for them and that meets their own notions of fairness.
In essence, he evaluates in order to free the parties from the poten-
tially narrowing effects of the law.94

Frances Butler, who mediates child-custody disputes for a New
Jdersey court, provides another example. She uses a mixture of
facilitative and evaluative techniques in the service of a broad,
facilitative agenda: she asks questions (a facilitative technique) to
help her understand the situation, then makes proposals (an evalua-
tive technique), and then solicits the parties’ input (a facilitative
technique) in order to modify the proposals.®5

A narrow mediator who runs into an impasse might offer the par-
ties a chance to broaden the problem by exploring underlying inter-
ests. This might lead to an interest-based agreement that would
enable the parties to compromise on the distributive issue as part of a

93. A mediator with a facilitative-broad orientation who faces a case that the par-
ties seem to view narrowly may try to give the parties the opportunity to broaden the
problem definition so as to explore underlying business or personal interests. Such a
mediator faces a strategic choice. The mediator may wish to allow the parties first to
focus narrowly on, say, the litigation issues, on the theory that they may need to go
through stages of positioning and argumentation before they can settle down to look
at underlying interests. See GERALD R. WiLLIAMS, LEGAL NEGOTIATION AND SETTLE-
MENT 72-80 (1983). On the other hand, the mediator may try to open the parties to
underlying interests as a preliminary matter on the theory that, in this way, the par-
ties might avoid adversarial squabbling.

94, See FRIEDMAN, supra note 81, at 49-50.

95. See Kenneth Rressel, Frances Butler: Questions That Lead to Answers in
Child Custody Mediation, in WHEN TaLx WORKS, supra note 16, at 17.

Susan Silbey and Sally Merry, who distinguish between “bargaining” and “thera-
peutic” styles of mediation, conclude that an implicit negotiation determines the ex-
tent to which one or the other mode] prevails. See Silbey & Merry, supra note 27, at
19. They also note, however, that “mediation of family disputes typically begins with
a therapeutic style and closes with a bargaining style.” Id. at 28.
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more comprehensive settlement.%¢ Similarly, a broad mediator might
encourage the parties to narrow their focus if the broad approach
seems unlikely to produce a satisfactory outcome.97

For these reasons it is often difficult to categorize the orientation,
strategies, or techniques of a given mediator in a particular case.?8

III. ErrFECTIVENESS OF THE GRID, ESPECIALLY IN SELECTING
MEDIATORS

Despite these limitations, the grid can enable people to commu-
nicate with some clarity about what can, does, and should happen in
a mediation. Accordingly, it can help sharpen discussions and facili-
tate decisions about the education, training, evaluation, and regula-
tion of mediators. It can help disputants decide whether to mediate
or to employ another process. Each of these tasks is quite complex,
however. For that reason, I limit my comments in this section to a

96. See GALTON, supra note 27, at 4.

97. Speaking generally, broad mediators, especially facilitative ones, are more
willing and able to narrow the focus of a dispute than are narrow mediators willing
and able to broaden it. Professor Robert Ackerman suggests that “[t]his is probably
because it is easier to narrow one’s focus after exploring alternatives than to suddenly
broaden one’s focus after having set out down a narrow path.” Letter from Professor
Robert A. Ackerman, The Dickinson School of Law, to Leonard L. Riskin (Oct. 5, 1994)
(on file with author). Again speaking generally, evaluative mediators are more will-
ing to facilitate than facilitative mediators are to evaluate. However, many evalua-
tive mediators lack facilitation skills, and vice versa.

98. In addition, as Professor David Matz has written in the context of evaluating
mediators:

Any given move made by a mediator can have many meanings. A question

asked by the mediator can elicit particular information. The same question

can also serve to emphasize certain facts in the case and thus help persuade

the party to consider the dispute from a different point of view. And the

same question can help reframe the party’s awareness of the alternatives

available. Did the mediator intend all of these? Any of these? Or was he/she
just filling time trying to think of something useful to do?
David E. Matz, Some Advice for Mediator Evaluators, 9 NEG. J. 327, 328 (1993).

A case in point is Patrick Phear, a Boston divorce mediator who has an extremely
broad and extremely facilitative orientation, marked by a “no advice” policy. He de-
parts from that policy, however, and will give advice after the parties have reached
“intimacy.” See Sarat, supra note 16, at 191. Sarat explains:

When intimacy is achieved, the parties trust each other, the mediation pro-

cess, and the mediator so much that the sentence “Why won't you take

$50,000 to settle this?” is heard as just one more question, not as what the
mediator thinks you should settle on. Phear claims he can tell when people
reach the stage of intimacy because they are “open, receptive . . . They start
talking about other people’s interests as well as their own, and about process
needs as well as outcome needs.” They have, in essence, internalized the
ideology of mediation.

Id. at 208
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brief consideration of how the grid can enhance decision-making
about the selection of mediators.°

Some mediation programs give parties little or no choice in se-
lecting mediators. Others allow parties to select from a pre-approved
roster. In some situations, parties may chose virtually any mediator,
constrained only by time and money. The grid may prove useful in
each of these contexts, even though it does not describe all of the
qualities that are important in a mediator.190

99. The process of thoughtfully matching a mediator to a particular dispute can
be quite complex, particularly in situations where the decision requires negotiations
among parties, lawyers, program administrators, and mediators. For that reason, I
plan to examine that subject in greater detail in a subsequent article,

The identity of the neutral party affects settlement rates and levels of satisfaction
among both participants and lawyers. See KArL D. ScHULTZ, FLORIDA'S ALTERNATIVE
Dispure ResoLuTioN DEMONSTRATION ProJECT: AN EmMPIRICAL AssessMeNT (Fla. Dis-
pute Resolution Center, undated); Rosenberg & Folberg, supra note 14, at 1496.

100. Arthur Chaykin of the Sprint Corporation has suggested that a mediator
should have “the key personal qualities of honesty, integrity, courage, and persis-
tence.” Arthur A. Chaykin, Selecting the Right Mediator, Disp. ResoL. J., Sept. 1994,
at 58, 65. Jerry Conover, of the Faegre Group in Denver and Minneapolis, has tried to
capture the qualities of a good mediator under the terms “creativity, diligence, and
leadership.” Jerry Conover, What Makes an Effective Mediator?, ALTERNATIVES TO
THE HicH CosT oF LiTicATION, Aug. 1994, at 101. Hans Stucki, senior litigation coun-
sel at Motorola, Inc., maintains that often he would choose a mediator with “credibil-
ity,” which sometimes means public recognition (what he calls “flash”). over one with
well-developed mediation skills. See Hans U. Stucki, Mediator’s Credibility is Key
Predictor of Success in ADR, ALTERNATIVES TO THE HiGH CosT oF LiTIGATION, Jan.
1995, at 3.

The CPR Institute for Dispute Resolution, a non-profit organization sponsored by
lawyers for the largest U.S. corporations, maintains panels of neutrals who must have
the following attributes:

1. Outstanding career record

2. Unquestionable integrity

3. Highest respect of the bar and community

4, Judicious temperament

5. Talent for negotiation and conciliation

6. Creativity and flexibility

7. Experience and interest in ADR.

See CPR InstrruTe FOrR DispuTE REsoLuTioN, CPR PanELs oF DistinguisHED NEU-
TrALS (undated).

Recently-published guidelines for selecting and training mediators list sixteen
important “knowledges, skills, abilities and other attributes™ reasoning, analyzing,
problem-solving, reading comprehension, writing, oral communication, non-verbal
communication, interviewing, emotional stability/maturity, sensitivity, integrity, rec-
ognizing values, impartiality, organizing, following procedure, and commitment. See
Tesrt Desten PrRoJECT, supra note 7, at 19.

In some situations, a mediator may need a familiarity with a particular culture or
group or industry in order to be effective; in other situations, an absence of such con-
nection may be essential in order to demonstrate impartiality. See Lederach &
Rraybill, supra note 51, at 363—69. Sometimes a mediator will need to have command
of certain knowledge or technology. See infra notes 121-123 and accompanying text.
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The grid can help in selecting a mediator because it includes vir-
tually all activities that are widely considered mediation. Some will
object to this breadth and may wish to customize the grid. For exam-
ple, some will argue that an extremely evaluative-narrow approach
(the northwest corner of the grid) really describes a different process,
one that is closer to “neutral evaluation,” “settlement,” or “non-bind-
ing arbitration.” People who hold this view might wish to cut off the
northwest corner of the grid. Others would wish to eliminate the
southeast corner, arguing that processes falling within this zone re-
ally should be called by another name, such as facilitation.10! [See
Figure 4 in Appendix.] And some would remove or rename the two
upper quadrants on the theory that evaluative mediation is a contra-
diction in terms.102

Still other commentators will argue that both continuums are too
long to describe mainstream approaches to mediation. They might
propose to mark these continuums in order either to allow a smaller
zone to describe the world of mediation or to distinguish between core
and peripheral approaches to the practice.l03 [See Figure 5 in
Appendix.]

The grid can help us envision an ideal mediator for any individ-
ual case. She would be sufficiently flexible to employ the most appro-
priate orientation, strategies, and techniques as the participants’

Lois Gold writes that mediator “presence” can enhance effectiveness. It consists
of “(1) being centered; (2) being connected to one’s governing values and beliefs and
highest purpose; (3) making contact with the humanity of the clients; and (4) being
congruent.” Gold, supra note 50, at 56.

101. In some labor mediation programs, for instance, “transformative” approaches
may be seen as “virtually a separate professional practice, under the heading of labor-
management cooperation.” Test DesicN ProJecT, supra note 7, at 21.

Some colleagues have contended that mediation approaches in the extreme
southeast corner should be called psychotherapy. But such an argument reveals a
limited understanding of the varieties of psychotherapy practiced today. In fact, we
could use the grid to depict approaches to psychotherapy or to professional-client rela-
tions in other professions, such as law, architecture, urban planning, and medicine.
See DoNALD A. SHON, THE REFLECTIVE PRACTITIONER passim (1983).

102. See Kimberely K. Kovach & Lela P. Love, “Buvaluative” Mediation Is an Oxy-
moron, ALTERNATIVES TO THE HiGH CosT OF LitiGaTION, Mar. 1996, at 31; see BusH &
FoLGER, supra note 29 passim.

103. I have received many other suggestions about how to improve this grid, pri-
marily from participants in various conferences at which I presented it. People sug-
gested that the grid would be more effective if it were circular, instead of square;
lacked outer boundaries; employed dotted, translucent, or wavy lines; included a
shaded background; and were presented in colors or in three dimensions. Each of
these suggestions has merit. My own limitations, as well as a desire for simplicity,
kept me from adopting any of them.



Spring 1996] Understanding Mediators 41

needs present themselves.19¢ This would require the ability (1) to
both evaluate and facilitate, and (2) to see things both narrowly and
broadly. She would have subject-matter expertise and she would be
impartial. Plainly, some such mediators are available. Individual
mediation programs might employ the grid to make choices about se-
lection, training,105 assignment, evaluation, or retention so as to fos-
ter flexibility in individual mediators. Flexibility is a difficult trait to
foster, however. Practical reasons, such as time, cost, and knowl-
edge, may make it difficult to identify, develop, or assign such ideal
mediators in a given situation.

Assuming a shortage of such “all-purpose” mediators, mediation
programs may wish to select mediators with diverse backgrounds so
as to make available mediators with varying approaches to match
with appropriate cases. The grid can facilitate this process. Because
parties or programs often will not be able to produce a flexible media-
tor who has the other required qualities,196 it is important that they
understand that each approach to mediation carries potential advan-
tages and disadvantages, which I will set forth below. In addition, I
will demonstrate how the grid can help parties or program adminis-
trators evaluate the relative importance of two other qualities in a
mediator: subject-matter expertise and impartiality.

A. The Potential Advantages and Disadvantages of the Various
Approaches to Mediation

Assume that you represent Computec in its dispute with Golden
State and that you and your counterpart have agreed (with the con-
sent of both clients) to try mediation. Before considering the charac-
teristics that you would like to see in the mediator and in the
mediation process, you need to ask yourself two questions: first, what
has blocked the success of the negotiations to date;1°7 and, second,
what do you hope to achieve through mediation?*%¢ You must find a

104. See Garron, supra note 27, at 4.

105. Most mediation training in the United States is grounded principally on a
facilitative-broad approach. Nonetheless, vast numbers of graduates of these pro-
grams tend toward evaluative-narrow approaches.

108. See supra note 100.

107. For a discussion of barriers to negotiation, see Robert H. Mnookin, Why Nego-
tiations Fail: An Exploration of Barriers to the Resolution of Conflict, 8 Ouio St. J.
Disp. Resor. 235 (1993).

108. Arthur Chaykin has proposed four factors to consider in choosing a mediator:

(1) the type of negotiation the parties have been conducting; (2) the nature of
the problem that is interfering with the negotiation process; (3) the type of
negotiation the parties want to conduct to resolve the dispute; and (4)
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mediator whose approach to mediation and other characteristics are
most likely to remove obstacles to settlement or otherwise help you
accomplish your goals.

To know which orientation on the grid is most appropriate, one
must comprehend a great deal about the origins and nature of the
dispute, the relationships among the concerned individuals and orga-
nizations (both behind and across party lines), and their fears, levels
of competence, and goals. Before mediation begins, however, parties
and lawyers often will not fully understand these matters; individu-
als are likely to have different perceptions of what is needed, possible,
or desirable in the mediation. These divergent perceptions may in-
terfere with the parties’ ability to select the most appropriate form of
mediation. Accordingly, and because mediators may fail to test their
assumptions about the parties’ needs and may thus exercise what
Felstiner and Sarat have called “power by indirection,”9? it is impor-
tant for parties to understand the potential advantages and disad-
vantages of various points on the two continuums.

1. The Problem-Definition Continuum

a. Narrow Problem-Definition. — A narrow problem-definition
can increase the chances of resolution and reduce the time needed for
the mediation. The focus on a small number of issues limits the
range of relevant information, thus keeping the proceeding relatively
simple. In addition, a narrow focus can avoid a danger inherent in
broader approaches — that personal relations or other “extraneous
issues” might exacerbate the conflict and make it more difficult to
settle.

whether special expertise or unusual credentials are required of the third

party.

Chaykin, supra note 100, at 59.

Frank Sander and Stephen Goldberg have developed an extensive method for
helping parties choose a dispute resolution procedure based on these questions:
“First, what are the client’s goals, and what dispute resolution procedure is most
likely to achieve those goals? Second, if the client is amenable to settlement, what are
the impediments to settlement, and what ADR procedure is most likely to overcome
those impediments?” Frank E_A. Sander & Stephen B. Goldberg, Fitting the Forum to
the Fuss: A User-Friendly Guide to Selecting an ADR Procedure, 10 NEgG. J. 49, 50
(1994). They discuss which methods are likely to overcome the following impedi-
ments: poor communication, need to express emotions, different view of facts, differ-
ent view of law, important principle, constituent pressure, linkage, multiple parties,
different lawyer-client interests, and the jackpot syndrome. See id. at 55. A similar
analysis could help determine the most appropriate approach to mediation.

109. See William L.F. Felstiner & Austin Sarat, Enactments of Power: Negotiating
Reality and Responsibility in Lawyer-Client Interactions, 77 CorRNELL L. REv. 1447,
1476 (1992).
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On the other hand, in some cases the narrow approach can in-
crease the chance of impasse because it allows little room for creative
option-generation or other means of addressing underlying interests,
which, if unsatisfied, could block agreement. Also, a narrow ap-
proach to mediation might preclude the parties from addressing
other long-term mutual interests that could lead to long-lasting, mu-
tually-beneficial arrangements.110

b. Broad Problem-Definition. — A broad problem-definition can
produce an agreement that accommodates the parties’ underlying in-
terests, as well as the interests of other affected individuals or
groups. Such an agreement is substantively superior. Broadening
the problem-definition also can both increase the likelihood of settle-
ment and reduce the time necessary for the mediation; when such a
process addresses the parties’ needs and allows room for creativity, it
reduces the likelihood of impasse. In addition, it can provide oppor-
tunities for personal change.1:!

In some situations, however, a broad problem-definition can have
the opposite effect: it can increase both the probability of an impasse
and the time and expense required for mediation by focusing the par-
ties on issues that are unnecessary to the resolution of the narrow
issues and that might exacerbate conflict.122 In addition, broad prob-
lem-definition can make parties and lawyers uncomfortable with the
process. They may fear the expression of strong emotions and doubt
their own abilities to collaborate with the other side and still protect
their own interests.113

In the Computec case, the parties’ mutual dependence and need
to work together suggest the desirability of a broad problem-defini-
tion. One could also imagine, however, that it might be best simply to
resolve the narrow issue, so that the disputants could get on with
their work. If we change the facts slightly, we could see the possible
virtue of a narrow focus. For instance, if the contract had already
terminated, if the parties had no interest in future relations, and if
they both believed that the matter could best be handled simply by
addressing the issue of whether and how much Golden State should

110. See supra Part I1.B.; Kressel et al,, supra note 26, at 73-77.

111. See Buse & FoLGER, supra note 29 passim; Riskin, supra note 17, at 34.

112. This risk would be reduced, of course, if the mediator followed a facilitative
approach to problem-definition.

113. See Marguerite Millhauser, The Unspoken Resistance to Alternative Dispute
Resolution, 3 NEG. J. 29, 31 (1987); Riskin, supra note 17,
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pay, a narrow approach might make great sense. (Of course, the dan-
ger here is that the person carrying this narrow vision of the dispute
does not fully understand the situations of all concerned, and, for
that reason, is unaware of the possibilities for future collaboration.)

2. The Mediator Role Continuum

a. The Evaluative Approach. — The evaluative mediator, by
providing assessments, predictions, or direction, removes some of the
decision-making burden from the parties and their lawyers. In some
cases, this makes it easier for the parties to reach an agreement.
Evaluations by the mediator can give a participant a better under-
standing of his “Best Alternative to a Negotiated Agreement”
(BATNA),124 3 feeling of vindication, or an enhanced ability to deal
with his constituency. If you were Computec’s lawyer, for example,
and were having trouble educating your client about the weaknesses
of its case, you might want a mediator willing to predict credibly
what would happen in court.15

Yet, in some situations an assessment, prediction, or recommen-
dation can make it more difficult for the parties to reach agreement
by impairing a party’s faith in the mediator’s neutrality1€ or restrict-
ing a party’s flexibility.11? As Arthur Chaykin of Sprint Corp. has
written:

Parties often feel [an evaluation] is what they want, until they

get it. Once the “opinion” is given, the parties often feel that the

mediator betrayed them. They will feel that the mediator’s deci-

sion on the merits may have been influenced by perceptions of
what they would be willing to swallow, not on the “merits” of the
case . ... Nevertheless, the parties should understand that once
they involve a third party, and allow that “neutral” to give an
opinion on the merits, that determination will almost always
have a powerful impact on all further negotiations. After all,

114. See FISHER ET AL., supra note 21, at 100.

115. There are ways to address this issue even in a facilitative mediation, of
course. The client might be influenced by the mediator’s questions about your case
and by your responses. It is also possible, in a facilitative mediation, to bring in an
outside expert solely to provide an evaluation. A strong need for an outsider’s expert
opinion on a legal matter might incline you to choose another process, such as early
neutral evaluation or non-binding arbitration.

116. See Alhadeff, supra note 63, at § 23:8.

117. Professors Peter J.D. Carnevale, Rodney G. Lim, and Mary E. McLaughlin
concluded that their survey of mediators showed that mediators tended to use “sub-
stantive/pressure” tactics in situations involving hostility and that the use of such
tactics in the face of high hostility correlated negatively with settlement. See Poter
J.D. Carnevale et al., Contingent Mediator Behavior and Its Effectiveness, in KRESSEL
& PRUITT, supra note 28, at 213, 230-35.



Spring 1996] Understanding Mediators 45

how could the “prevailing party” take much less than what the

mediator recommended?118
Moreover, these evaluative techniques decrease the extent of the par-
ties’ participation, and thereby may lower the participants’ satisfac-
tion with both the process and the outcome. Of course, such
techniques also reduce opportunities for change and growth.

In addition, if the parties or lawyers know that the mediator will
evaluate, they are less likely to be candid either with their counter-
parts or with the mediator. When a mediator asks such parties (in
private caucus, for example) to analyze the strengths and weaknesses
of their own case or to describe their situation and interests, they
may be disinclined to respond honestly.?2® Thus, the prospect that
the mediator will render an evaluation can interfere with the parties’
coming to understand fully their own and each other’s positions and
interests, and thereby render the process more adversarial.120

b. The Facilitative Approach. — On the one hand, the facilita-
tive approach offers many advantages, particularly if the parties are
capable of understanding both sides’ interests or developing potential
solutions. It can give them and their lawyers a greater feeling of par-
ticipation and more control over the resolution of the case. They can
fine-tune the problem-definition and any resulting agreement to suit
their interests. The facilitative approach also offers greater potential
for educating parties about their own and each other’s position, inter-
ests, and situation. In this way, it can help parties improve their
ability to work with others and to understand and improve
themselves.

118. Chaykin, supra note 100, at 65 n.5. There are ways to minimize the effect of
evaluation. The parties could agree in advance that the mediator will delay preparing
an assessment, prediction, or recommendation — or sharing it with the parties —
until after they have exhausted opportunities for negotiation or even until both par-
ties agree, during the mediation, that they want such an opinion. See CPR LeGAL
ProGrAM, MEDIATION IN ACTION: RESOLVING A CompLEX Busmess Dispute (videotape,
1994).

If we change the facts in Computec slightly, there may be other reasons to avoid
an opinion on the legal merits. For instance, if the contract was drafted by the same
outside lawyer who would represent Golden State in the mediation, that lawyer might
prefer to protect her reputation by avoiding the risk of a contrary opinion. If this
lawyer is reasonable, a more facilitative process might more readily influence her to
recommend a solution — without admitting that she was vrong.

119. See Alhadeff, supra note 63, at § 23:8; Stephen B. Goldberg, The Mediation of
Grizvances Under a Collective Bargaining Contract; An Alternative to Arbitration, 77
Nw. U. L. Rev. 270, 304-305 (1982).

120. This is especially true in a narrow mediation and as to narrow issues in &
broader mediation.
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On the other hand, when participants are not sufficiently knowl-
edgeable or capable of developing proposals or negotiating with one
another, the facilitative approach holds certain risks. The partici-
pants might fail to recognize relevant issues or interests, to fully de-
velop options, or to reach an agreement that is as “good” — by
whatever standards — as they would reach with a more evaluative
mediator. In addition, a poorly-conducted facilitative approach might
waste a great deal of time if it does not respond to underlying inter-
ests either in the process or in the outcome.

B. The Importance of Subject-Matter Expertise

In selecting a mediator, one would want to consider the relative
importance of “subject-matter expertise” as compared to expertise in
the mediation process.12! “Subject-matter expertise” means substan-
tial understanding of the legal or administrative procedures, custom-
ary practices, or technology associated with the dispute. In the
Computec case, for instance, a neutral with subject-matter expertise
could be familiar with the litigation of computer services contract dis-
putes; with the structure, economics, and customary practices of the
savings and loan or computer services industries; with computer
technology (especially as related to financial services industries); or
with all of these.

The need for subject-matter expertise typically increases in di-
rect proportion to the parties’ need for the mediator’s evaluations.122
In addition, the kind of subject-matter expertise needed depends on
the kind of evaluation or direction the parties seek. If they want a
prediction about what could happen in court, they might prefer an
evaluative mediator with a strong background in related litigation. If
they want ideas about how to structure future business relations,
perhaps the mediator should understand the relevant industries. If
they want suggestions about how to allocate costs, they may need a
mediator who understands the relevant technology. If they need help
in sorting out interpersonal-relations problems, they would benefit

121. For the results of a survey that polled corporate counsel on this issue, see
CPR Fax Poll: Skills Needed for Mediation, ALTERNATIVES TO THE HicH Cost oF LiTl.
GATION, Dec. 1994, at 145,

122. See Chaykin, supra note 100, at 60, 62-64. On the other hand, some familiar-
ity with law may be essential for mediators of any orientation who work in court me-
diation programs in which parties often are not represented by lawyers. This
knowledge would be necessary, even for a faciliative-broad mediator - if only to en-
able him to know when to refer parties to a lawyer. See Jacqueline M. Nolan-Haley,
Court Mediation and the Search for Justice Through Law, 74 Wasn. U. L.Q. 501
(1996).
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from a mediator oriented toward such issues, rather than one in-
clined to shy away from them. If they want to propose new govern-
ment regulations, they might wish to retain a mediator who
understands administrative law and procedure.

In contrast, to the extent that the parties feel capable of under-
standing their circumstances and developing potential solutions —
singly, jointly, or with assistance from outside experts — they might,
if they had to choose, prefer a mediator with great skill in the media-
tion process, even if she lacks subject-matter expertise.

The complexity and importance of a technical issue should influ-
ence the nature and extent of the required subject-matter expertise.
In almost any mediation, the neutral must at least be able quickly to
acquire a minimal level of familiarity with technical matters in order
to facilitate discussions or propose areas of inquiry.223 But to the ex-
tent that other participants have this expertise, the need for the me-
diator to possess it diminishes. In fact, too much subject-matter
expertise could incline some mediators toward a more evaluative role,
thereby interfering with the development of creative solutions.

C. The Importance of Impartiality

The idea that the mediator should be neutral or impartial —
both in fact and in appearance — is deeply imbedded in the ethos of
mediation, even though observers disagree about the meaning and
achievability of the notion.12¢ The need for impartiality increases in
direct proportion to the extent to which the mediator will evaluate.

123. See CPR Fax Poll, supra note 121, at 164; Stephen B. Goldberg, Reflections on
Negotiated Rulemaking: From Conflict to Consensus, WasH. Law., Sept/Oct. 1994, at
42, 47-48.

Tom Arnold, a prominent intellectual property lawyer and mediator, has written
that a mediator must be “literate” about the subject matter, “but once that literacy
threshold is passed, the importance of subject matter expertise dissipates very rapidly
except in a few narrow areas like computer software, patents, trademarks, antitrust,
tax and perhaps bankruptcy.” Tom Arnold, 20 Common Errors in Mediation Advo-
cacy, ALTERNATIVES TO THE HiGH Cost oF LiTiGaTion, May 1995, at 69.

124. See Sydney E. Bernard et al., The Neutral Mediator: Value Dilemmas in Di-
vorce Mediation, 4 Mep. Q. 61 (1984); Sara Cobb & Janet Rifkin, Neutrality as a Dis-
cursive Practice: The Construction and Transformation of Narratives in Community
Mediation, in 11 StTupies IN Law, PoLrrics anp Sociery 69, 70 (Austin Sarat & Susan
S. Silbey eds., 1991); Sara Cobb & Janet Rifkin, Practice and Paradox: Dezconstruct-
ing Neutrality in Mediation, 16 Law & Soc. Inquiry 35 (1991); John Forester & David
Stitzel, Beyond Neutrality: The Possibilities of Activist Mediation in Public Sector
Conflicts, 5 NeG. J. 251, 254-57 (1989); Christopher Honeyman, Patterns of Bias in
Mediation, 1985 J. Disp. Resor. 141, 148-49; McCrory, supra note 9, at 53-54;
Stulberg, supra note 9; Susskind, supre note 9, at 86.
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In other words, the greater the mediator’s direct influence on the sub-
stantive outcome of the mediation, the greater the risk that one side
will suffer as a result of the mediator’s biases.

Imagine that you represent Computec and propose mediation to
the lawyer representing Golden State. After considering the matter
for a few days, she says she is ambivalent but that she would be in-
clined to agree to mediation if she could be satisfied with the media-
tor. Eventually, she proposes a neutral who is a lawyer, with
substantial practice experience in both the financial services and
computer industries, as well as an experienced mediator. She also
tells you that the proposed mediator and she were close friends in
college and that they occasionally get together for lunch or dinner.
You do not know the mediator but are familiar with her fine
reputation.

Your response to this proposal likely would depend in part upon
your expectation as to the role the mediator would take in the pro-
cess. If you wanted or expected evaluation, you might worry about
this mediator’s possible partiality. If you expected facilitation, this
mediator might be just what you need, especially since her selection
may be the only way to get the case into mediation. Of course, you
would want to be certain that the proposed mediator is willing and
able to commit to and carry out a facilitative process.

IV. ConNcLusioN

Mediation seems to encompass a bewildering variety of activi-
ties. But many professionals in the field have definite, and often lim-
ited, ideas of what mediation is or should be. Accordingly, they often
ignore other forms of the practice or argue that they really do not
constitute mediation. As a consequence, many organizations and in-
dividuals concerned with the mediation process — courts, adminis-
trative agencies and other program sponsors, lawyers, and potential
mediation participants — make decisions about mediation based on
an incomplete understanding of the available choices.

One cause of this situation is the absence of any widely-shared
comprehensive method for describing the various approaches to me-
diation practice. In writing this Article, I mean to provide such a
method. My goal is to facilitate clear thinking about processes that
are commonly called mediation and fall, at least arguably, within the
usual understanding of mediation as negotiation facilitated by an im-
partial third party. The system can help people understand media-
tion and make sound decisions about what kind of process they want
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and about selecting, training, and evaluating mediators.225 In addi-
tion, I hope that individual mediators will use it to reflect on their
own work. I believe the framework also could help researchers in
seeking to understand how various approaches to mediation correlate
with different mediation experiences and outcomes.

I do not hope or expect to have the last word on this topic. I
anticipate that commentators will offer ways to improve this system,
and I welcome such critiques and the refinement likely to follow from
them.

125. Since I first published an abbreviated explanation of the system, see Leonard
L. Riskin, Mediator Orientations, Strategies, and Techniques, ALTERNATIVES TO THE
Hicu Cost oF LrricaTION, Sept. 1994, at 111, many teachers and trainers have begun
to use it regularly, including some who harbor serious reservations about applying
the term “mediation” to activities depicted on certain porions of the grid. In addition,
some mediation organizations and mediators already employ the grid to explain medi-
ation — or their version of it — to potential clients.
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APPENDIX
FiGUrE 4
GRID WITH NW AND SE CORNERS REMOVED
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Ficure 5

GRID SHOWING CORE AND PERIPHERY
OF MEDIATION PRACTICES
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